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PREFACE 


TO THE 


FIRST EDITION. 


HE author propoſeth in this book to 

render the laws relating to the ſubjects 

it treats'of, a little more intelligible than hath 
hitherto been done. 


| The method he makes uſe of is various. 


The firſt thing regarded is the order of time. 
Thus in the Poor laws; firſt is ſet forth the 
appointment of overſeers; next the ſeveral bran- 
ches of their duty, in finding ſettlements for the 
poor in removing them to ſuch ſettlements 
in making rates for their relief——in re- 
heving and otherwiſe ordering them and 
laſt of all, in accounting at the expiration of 
their office. Then again, in treating of ſer- 
* A 3 tlements, 
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tlements, it occurs to conſider diſtinctly, and 
as near to the ſaid order as may be, ten dif- 
ferent kinds of ſettlements by irt 
by the parents ſettlement by apprentice- 
FA by ſervice by marriage by 
inhabiting forty days after notice by pay- 
ing pariſh rates——by ſerving a pariſh office 
by renting 101 a year——and by a per- 
ſon's own eſtate, ——In like manner, in treat- 
ing of the rates, firſt is fet forth the courſe 
of laying the aſſeſſment—then the allowance 
thereof by the juſtices——pub/ifhing the ſame 
in the church appea/ againſt the rates at 
the ſeſſions levying the ſame by diftreſs 
and finally, commitment where no diſtreſs 
can be had. 


— * 
* 


Thus to exhibit another inftance In the 
article of the Woollen manufacture, which 
makes up a conſiderable part of the juſtice of 
the peace his duty, and of the officers ſubor- 
dinate to him, there is ſuch a number and 
variety of ſtatutes, that authors are generally 
overwhelmed with them. To avoid which 
perplexity, the laws are here digeſted in or- 
der, according to the natural progreſs of that 
buſineſs; from the ſhearing of the ſheep, to 
the exportation of the wool manufactured; 
under the ſeverd} heads of winding ef wool by 
the ſhearer laws to prevent its! exportation 


working of cloth fulling——meafur-! 
ing ing re ge Fg N . e 


exporting. | 5 
Where there is no priority in point ef time; 
the next method-i is that of Lord vis, to frame 
a des 


SS OT WB ST TT TT 7:7 = 7 


VF Ak PACK, 


a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of fach dee 
finition in their order. Thus Grand larceny 
is defined to be, A felonions and fraudulent 
taking and carrying away by'any perſon of the 
mere perſonal goods of another, above the value 
of 12d. In the handling of which, the ſe- 
veral branches of the definition are explained 
in the order as they ſtand : vis. A felonious 
and fraudulent tating and carrying away 
— by any perſon——of the mere perſonal 
goon of another —— above the value of 
12 d. Under which heads the general learn- 
ing relating to that ne title is compre- 
hented. 


The like method is purſaed in treating of 
the- commiſſion af the peace, the form of an in- 
dictment, the form of an order of removal, and 
A chene | 


a In ed it is Srovided; Wat one thing 
ſhall clear the way for another, and the ſub- 
* e „ nxponk _ N 


Under the Jnflcedce of which condudt; the: 
author hath attempted to bring together un- 
der one general title, divers articles relating 
to the ſame ſubject, which in the eom mon 
books are broken and detaehed under various 
ſeparate titles; boping thereby, that what: 
lath hitherto been thought introdudtory of 
confuſion, may tend to render the ſubject: 
more perſpicuous, in exhibiting the Whole 


under one comprebhenſibe vic. Thus the laws. 


refating to'the game, which- are above forry in- 
A4 number, 
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number, and are interſperſed in the common 
books under about thirteen different titles, 
are here digeſted under one general title, Game, 
to which the reader ſhall have recourſe for the 
knowledge of whatfoever belongeth to that 
ſubject. For example, if any perſon would 
be ſatisfied, what penalty the law hath pro- 
vided for tracing bares in the ſnow'z by recur- 
ring to.the general title concerning the game, 
he will find the game diſtinguiſhed into three 
kinds, the four-focted game, the winged game, 


and the game of % : The four-footed game, 


are diſtributed into the. ſeveral ſpecies of deer, 
hares, and contes; under which head concern- 
ing bares, he will readily find what is defired. 
In like manner, the winged game are ſubdi- 
vided into ſeveral branches, concerning hawks 
and -bawking Swans — —— partridges and 

caſants pigeons — wild ducks, 


wild geeſe, and other water fowl —— grouſe 


or moor game herons and other 
faul; each of which have ane apa 
laws. 


In theſe large comprehenſive titles, care is 


. likewiſe taken, to be as particular as may be 


without injuring the connection in the ſtatutes, 
by inſerting the whole law by itſelf, relating, 
to each ſeparate article. The benefit of which 
will appear by the following inſtance: It a per- 
ſon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads ; let 
him take what treatiſe at preſent he pleaſes 
concerning the highways, he muſt. read over 
the whole, before he fhall be ſure that he hath 

| found 
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found all which the law hath enacted concern- 
ing the ſame; and ſuch is often the inaccu- 
racy and confuſion, that when he hath peruſ- 
ed the whole, perhaps he may be ſtill to ſeek. 

For as to this inſtance before us, there have 
been regulations made concerning the ſame, 
by ten different acts of parliament, at very 
different times. Before he can have any com- 
petent knowledge thereof, he muſt lay all theſe 
ten acts together; and when he ſhall have 
done this, he will find amongſt them ſo many 
repeals, and revivals, and explanations, and 
amendments, that it will even then be no eaſy 
matter to conclude with certainty how the 
law doth ſtand as to that article. To ſpare 
the reader all which trouble, the author hath 
in this, and all other the like inſtances, laid 
the whole law together relating thereunto, or 
at leaſt all that hath occurred to him, or 
which he hath thought it material to inſert. 

So that the reader may receive ſatisfaction in 
a very ſmall compaſs, as to what he ſhall be 
inquiring about; or at leaſt he may be ſatis- 
fied in this, t that if he doth not find it there, 
he need not ſeek for it elſewhere in the 


book. x 


% And by this method of bringing together 
into one general title, all thoſe ſeparate diſtinct 
titles, which have a mutual relation to and 
d. WN oye each wwe the an 
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At wee theſe. acts are duced into two Wer | 
acts, one for | turnpike roads, the other for highways not 
being turnpike, 


"avoided 
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avoided one great inconvenience, of referring 
the reader from one title to another, and from 

that other back again to the firſt, and (which 
is not unuſual in books of the like kind) per- 
haps loſing the man to ve treated of betwix: 
them. 

Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; ſo that the reader's attention may not be 
' Interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps athers again, 


which have no principal relation to the mate 
ter he hath in hand. 6 


Alſo; upon adept he hath ſome- 
times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term, Sc. which is 4 
vague ex preſſion, and apt to ereate an uneafi- 
neſs in the reader's mind, for that he cannot 
be ſatisfied from thence, how much, or HOW: 
little is ene to be underſtood. | 


| He bah alſo den FIRES Sond in N. 
matter of precedents under divers titles; and 
hath endeavoured: to bring them much nearer 
to the ſtatutes, upon which they oy to be 
formed, an uſually Bae been a done. 1 5 
For al which aces he hath the 
more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, 
by inſertin g Blackerby's juſtice at the end of it, 


by 
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by way of index; hoping that the method he 
hath purſued will render every thing of that 
kind gere- and ulctels; 


Tur Maromand which the a hath 
made ule of, are chiefly of. four kinds The 


flatutes at large the ſeveral treatiſes con- 


cerning the pleas of the crown-——the' reports 
of caſes adjudged in the court of king's bench 
and the books concerning ns ice of a 
juſtice of the: | ms 

As to the ſtatutes at large, or acts * parlia- 
ment; the author hath not thought himſelf at 
liberty, as Mr: Dalton and others have done, 
to deliver the import thereof in his own words 
but hath. conſtantly. abridged the act in the 
words of the act itſelf, leaving out nothing 
which may ſeem any way material. And to 
each diſtinct clauſe; he hath annexed the in- 
terpretation thereof, where the ſame hath 
been determined in the court of king's bench, 
or expounded by other good authority. 


The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawkins... Of the. firſt of theſe, the author 
hath made little uſe, further than as .hevis 
adopted by the other three. As to which 


three great authorities, where the law: hath 


been declared by Lord Coëe, and not contro- 
verted by any other, nor altered fince bis 
time by any act of panliament, or judicial de- 
termination, the author hath gien to him 
th 4 4 IR And where any * theſe dif- 
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Seth from the others! he hack nated the dif. 
ference. Nen bo t 10 


In citing of Mr. Hawkins, he, bath not 
thought it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and aſ- 
ſent, with which he delivereth his opinion; 
as, it ſeemeth, or it bath been ſaid by ſame, or 
it ſeemeth to be the better opinion, or it ſeemeth 
to be agreed, and the like; which are by no 
means arbitrary words without much mean- 


ing, but are inſerted by him with the utmoſt 


deliberation and judgment. 


As to the books of reports; where the caſes 

therein have been conſidered by Mr. Hawkins, 
and the other learned perions before mention» 
ed, the author hath judged it very proper to 
leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought him- 
ſelf of ability to proceed in Mr. Hawkins's 
manner, by laying together all the reports on 
the ſame ſubject, and thereupon extracting an 
opinion out of the whole; but bath inſerted 
the tame at large, or what he hath, thought 
molt material thereof, and left the determina- 
tion thereupon to the reader's better © Judg- 
ment. | 


And here it may be requiſite, chat the rea- 
der be admoniſhed, not to expect that the 
book ſhall be more perfect, than the materials 
of which it is compoſed. All the books of 
reports are not of equal authority. Many of 
them are only notes that had been taken for 
gentlemens own private uſe; which doubtleſs, 

would 


SEL xiii 
9 would have been cock? more perfect, had they 
? intended them for publication. For theſe, or 


for any other, the author himſelf voucheth 
a not: And, as he doth not ad! to their credit, 


| ſo he doth not detra& from it; but leaveth 
* every author (as he needs muſt) to anſwer for 
F himſelf. For he hath: made it an invariable 
5 rule, upon all occaſions, to cite his authori- 
5 ties, what ſuch ſoever they be; and, in all 
5 material inſtances, in the very words of the 
2 original authors: that ſo, what may be of 
l good authority in itſelf, ſhall not be rendered 


leſs ſo by his handling of it. And where no 
authority is alledged, he defires the reader 
will look upon it as ſuch, namely, as having 
no authority; the ſame being nothing but 
the author's own private oblervations, which 
are ſubmitted to every reader's judgment, 
to approve or reject as he ſhall ſee r 


The books of authority concerning the of= 
fice of a juſtice of the peace, are thoſe of Fitz- 
herbert, Crompton, Lambard, and Dalton; the 
laſt of which was publiſhed in the reign of 
king James the firſt : ſince which by. no 
book under that title hath been allowed as 
ſufficiently authentick. And even the addi- 
tions which have been made to Dalton ſince 
his death, ſeem to have no better claim to an 
uncontroulable authority, than other collec- 
tions which have not obtained it. And Da- 
ton himſelf is much injured in the modern 
editions, in hike manner as was obſerved- be- 
fore of Mr. Hawkins, by delivering that' as 
abſolute, which Mr. Dalton publiſhed under 
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the ſeveral degrees of aſſent or doubtfulneſs 
before mentioned; and which the author, in 
juftice to Mr. Dalton, hath reſtored. 


Where Dalton hath adopted Lambard, 
Crompton, and Fitzberbert (which he doth 
moſt frequently in their own words) the au- 
thor hath thought it ſufficient to cite Da/ton's 
ſingle authority. And generally, in all other 
cates, where authors are agreed, he hath 
judged it unneceflary to alledge mote than 
one or two good youchers. 


Concerning the other books of this kind, 
which have been publiſhed ſince Dalton's time, 
it is unneceſſary to inlarge ; fince of the moſt 
of them the author hath made no uſe; and of 
the reſt very ſparingly; and he will not ſeek 


to recommend his own book, by finding fault 
with others before him, 


Orton, Weſtmorland, 
Sept. 29. 1754. 
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Advertiſement concerning this FIT. 
| TEENTH ED1T1ON. 


HAT alterations have been neceſſary 

to be made from time to time ſince 

the firſt publication of this book, may be 
eaſily conceived from the variety of materials 
which have been introduced from the Re- 
ports of Caſes adjudged in the courts of 
2 Weſt- 
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Weſtminſter-hall, and the Statutes enacted 
-during that period. 


When this book was firſt publiſhed, in the 


year 1754, there had been few Reports ad- 


judged in the reign of king George the firſt, 

and almolt none in the reign of king George 
the ſecond. But now this deficiency hath 
been abundantly ſupplied by a greater number 
of Reports of caſes, determined in matters 


ſubject to the juriſdiction of the juſtices of the 


peace, than had been in the whole period 
before that time from the firſt inſtitution of 
the office of that magiſtrate, 


The Statutes or acts of parliament which 
have been made during the ſaid time, con- 
netted more or leſs with the office of a juſtice 
of the peace, are in number above three hun- 
dred ; beſides almoſt half as many more that 
have been repealed, ſuperſeded, or permitted 
to bes. 


By the means of which ſtatutes, ſo many 
new matters are in every ſeſſion of parliament 
brought under the juriſdiction of theſe juſtices, 
and fo many alterations are made in ſubjects 
of which they before had cognizance, that 
every new edition, in order to keep pace 
with the law is in effect a new book. And 
this is unavoidable. To publiſh thoſe altera- 
tions ſeparately in an annual appendix, is a 
work of more difficulty than may be at firſt 
apprehended, For to effect this to any ſuf- 
ficient purpoſe, many titles mult be taken in 


pieces, 


* 
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pieces, and wholly new modelled; ſometimes 
one act of parliament breaks into ſeveral dif- 
ferent titles, all of which mult be ſurveyed, 
and rendered conſiſtent with each other ; and 
new titles frequently ariſe upon new emergen- 
cies. Theſe alterations and additions in any 
one year would increaſe toa volume of no in- 


contiderable dimenſions, and in two or three 


years time would be productive of infinite 
confuſion ; and, notwithſtanding all reaſon- 
able attention that might be employed, the 
book and the appendixes, and the ſeveral 


appendixes one with another, would be at va- 


riance. The beſt appendix that the author 
can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are con- 
cerned therein; which ſtatutes as no ain 
juſtice ought to be without, this would there- 
fore upon that account create unto him no 
additional expence. 


* This Edition contains, by way of an 


Appendix, the ſtatutes of the laſt ſeflion of 
parliament (24 G. 3.) E 
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INTRODUCTION, 
Conſiſting of TWO PARTS; 


CONTAINING, 


I. Certain abbreviations made uſe of in this 
work. 


II. Some general rules to be obſerved, in the 
conſtruction of ſtatutes or acts of par- 
liament. 


I. Certain abbreviations a uſe of in this 
work, 


N order to keep the book within a reaſonable 

compaſs, the * abbreviations are made 
uſe of. 

1. The word juſtice is always to be eat to Juſtice, 
mean juſtice of the peace, when not otherwiſe ex- 
preſſed. 

2. The words one juſtice ſhall be underſtood to One jutice. 
ſignify one or more juſtices, ſo that what is directed to 
be done by one, ſhall not be intended thereby to ex- 
clude others from joining with him. ; 

3- In like manner, two juſtices, when not 3 Two juſtle· 
wiſe expreſſed, ſhall be underitood to ſignify /ws 
juftices or more. 

4. So alſo a conviction on the oath of one wwit- One vi. 
neſs, ſhall be underſtood to deno:e ene witn:fs or 
more, 


Vol. I. 1 5. And 


xviii 


Two witneſſes. 


Quorum. 
Seſſions, 


Warrant. 
Judge of aſſize. 
Mayor. 


Conſtable. 


Overſeer. 


Poor. 


Overplut. 
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5. And two witneſſes ſhall denote two or more wit- 
2 


(1 2.) ſhall be underſtood to ſignify one whereof 


15 — * Quorum. 


7. The juftrces in ſe en ſhall Genify the ſaid j Jus 
ſtices, or the major part of them, 
8. The word ions ſhall denote the general ors 
ter ſeſſions, if not otherwiſe expreſſed. 
The word warrant ſhall always ſignify war- 
rant under hand and ſeal, where not expreſſed other- 
wiſe, 


10. Judges or juſtices of afize ſhall be underſtood 


_ to ſignify alſo thoſe of M/ Prius, Oyer and Terminer, 


and General Geo! Deliyery. 

11. The word mayer ſhall always be underſtood 
to imply bailiffs and other chief officers in corporations. 
by what appellation ſoeyer dignified. 

12. The word conſtable ſhall always be underſtood 
to imply tythingman, borſholders, Beadborotzhs, and 
ol ber officers required to execute the juſtices warrants, 

13. The word ovez/2cr ſhall be. underſtood tq 
mean overſeer of the pbor, where not expreſſed other- 
wile, 

14. Where a penalty, or part thereof is expreſ- 
ſet! to be given to the poor; that ſhall be always un- 
derſtood to denote the poor of the par ifh where the. 


 ofiemce es committed, if not otherwiſe limited, 


15, Where a penalty is to be recovered before 
the juſtices of the peace, iv is thought indiſpenſible 
to infert particularly the manner of recovering the. 
ſame; but where it is to be ſued for in any of his 
majeſty": S court of record at Peftminſter, it is judged: 
not neceffary to ſet forth the ſpecial method of pro- 
cedure there: and generally, where it is expreſſed, 
that a perſon ſhall do, or not do ſuch a thing, on 


pain of ſuch a ſum, without more, it ſhall be under- 


itood that ſuch penalty is not recoverable before the 


Juſtices of the Peace: but oy 1 in the courts at M- 
minſter. 


16. In all tes of diftreſs and ſale, it ſhall be un- 
derſtood that the oe, Pins muſt be returned to * 


i 
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owner; after the ſum or ſums to be thereout de- 
ducted, . ſhall be ſatisfied and paid. | 

17. Lands ſhall be underſtood to ſtand for lands, Lands. 
tenements, and hereditaments. 
18. Where tranſportation is directed for any of. Tranſportation. 
ſence, it ſhall always be underſtood, that if the offen- 
der ſhall return before the time limited, he ſhall be guilty 
of felony without benefit of clergy 

19. In the þlank ſpaces for t the names in the pre- Blank ſpaces, 
cedents, inſtead of inſerting initial letters arbitrarily, 


it is thought it may be ſome help to the memory, 


that A. O. ſhall ſignify the offender, A. IJ. the infor- 
mer, A. MW. the witneſs, J. P. the n of the 
peace, and the like. 

20. Alſo, for brevity's fake, ſums of money and Fleurs. 
other numbers are uſually expreſſed by figures, and 
not in words at length; but it is to be remembered, 
that in the forms of warrants, convictions, and other 
proceedings before the juſtices, they ought to be ex- 
preſſed in words. at length, and not in figures. 

21. Where a ſtatute is ſaid to be in force, until — of 
ſuch a day, month, and year, Sc. it ſhall always be 
underſtood to imply, and from thence to the end of the 
then-next ſeffion of parliament. 

22. In the {tatutes made in the reign of the late — 

King William, it is thought not neceſſary upon all 
occaſions to ſay Milliam the Third, ſince there are no 
printed ſtatutes in the reigns of William the Firft ang 
Second. 
Nor is it thought neceſſary in ſuch Mees to add 
the name of Queen Mary to that of King William; 
but it is judged ſufficient for the underſtanding 
thereof, to quote the ſtatutes in this manner, viz. 

1 V. ſeſſ. 2. c. 6. ſ. 3. to ſignify the ſtatute made 
in the parliament holden in the firſt year of the.reign 
of King William the Third and Qugen Mary, the 
v y ſeſſion thereof, e e the ſixth, ſection the 
thir 

23. Abbreviations in the names of books cited Citing of hooks, 

as authorities, or elſewhere occaſionally noted, con- <\1.., * | 
fiſting for the moſt part of ſome of the initial leners 
a 2 0 
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of the authors names, and other common diſtinctions, 
need not to be further explained. 

So alſo the names of the terms in which the ſe- 
veral caſes were adjudged, to wit, Hilary, Eaſter, 
Trinity, and Michaelmas, are expreſſed by the ini- 
tial letters H. E. T. and M. 


II. Some general rules to be obſerved in the 
conſtruction of jtatutes, or acts of parliament. 


To avoid repeating the ſame obſervations ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved, in the 
conſtruction of ſtatutes or acts of parliament. 

How far an af. 1. Regularly, a ſtatute in the affirmative doth 
firmative repeal- 

eth an affirma- not repeal a precedent affirmative ſtatute. 11 Co. 
tive ſtatute 61. 

But if the latter is contrary to the former, it 

amounteth io a repeal of the former. L. Raym. d. 
How far an af. 2. A ſtatute made in the affirmative, without any 
firmative ſtatute 
altereththe Negative expreſſed or implied, doth not take away 
commoa law. the common law; and therefore the party may waive 
his benefit by ſuch ſtatute, and take his remedy by 
the common law. 2 Inſt. 200. 
Repealing a re- 
RIS 4 BY repealing of a repealing ſtatute, the firſt 
ſtatute is revived. Readings upon the ſtatutes. Parl. 
Special power to 4. Regularly, where an act of parliament givetha 
* purſued. power or intereſt to one perſon certain, by this ex- 


preſs deſignation of one, all others are excluded. 


11 Co. 59, 64. 
nF. In all-caſes, where juſtices may take exami- 
nations, or other accuſation or proof, tho' the ſta- 
'tute doth not 2 1 ſet down that it ſhall be upon 
oath, yer it ſhall be intended that it ſhall be upon 

oath. Dalt. c. 115. 
2 — 6. Generally, it is holden, that where a ſtatute 
cute the power APPOINTS a thing to be done by one or more juſtices, 
given to % Without giving any appeal to the ſeſſions; there 
* the jullices | in ſeſſions may do that thing: but where 


an 


* 
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an appeal is given to the ſeſſions, the juſtices in 
ſeſſions cannot proceed originally therein, becauſe 
that method would take away the power of ap- 
pealing. 
7. Where a ſtature makes a new offence, which How far an in- 
was no way prohibited by the common law, and {ment will 


lie where another 


appoints a particular manner of proceeding againtt method of pro- 
the offender, as by commitment, or action of debt, — * 
or information, without mentioning an indictment; 
it ſeems to be ſettled at this day, that it will not 
maintain an indictment, becauſe the mentioning 
the other methods of proceeding only, ſeems im- 
pliedly to exclude that of indictment: Yet it hath 
been adjudged, that if ſuch ſtatute give a recovery 
by action of debt, bill, plaint, information, or other- 
wiſe, it authorizes a proceeding by way of indict- 
ment. 2 Haw. 211. 
And if there is a prohibitory clauſe in the act, the 
offender may be indicted upon the prohibitory clauſe, 
notwithitanding the penalty : But otherwiſe it 1s, 
where the act is not prohibicory, but only inflifts 
the forfeiture, and ſpecifies the remedy. ' 2 H. H. 
171. Burrow, Mensfeld. 5475. 
But where the offence was antecedently puniſh- 
able by a common law proceeding, and a ſtatute 
preſcribes a particular remedy by a ſummary pro- 
ceeding ; there, either method may be purſued, and 
the proſecutor is atliberty to proceed either at com- 
mon law or in the method preſcribed by the ſtatute: 
becauſe in that caſe the ſanction is cumulative, and 
doth not exclude the common law proceeding. Bur. 
Mansf. 803. 
8. But every contempt of a ſtatute is indicta- Where no me- 
— where no other puniſhment is limited. 1 Haz. dun ig egen. 
O. | | . 


9. And whereſoever an act of parliament doth ge- Where the 6-- 
nerally prohibit any thing, the party grieved ſhall esel bens 
not only have his action for his private relief, but bytheking, ans 
the offender ſhall be puniſhed at the king's ſuit, for — 
the contempt of the law. 2 Inſt. 163. 
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In what time 10. All actions, indictments, or informations, on 
protecution de. penal ſtatutes, for any forfeiture limited to the king, 
utes. ſhall be brought within two years after the offence 
committed ; if limited to the king and profecutor, 
then within one year; and if it is not ſued for in 
that one year, then the king may ſue for the ſame- 
within two years, after the expiration of that one 
year; and not otherwiſe. 31 El. c. 5. J. 5. That is 
to ſay, unleſs where it is otherwiſe ſpecially directed 
by ſubſequent ſtatutes. 
Statutet not in 11. Many ancient ſtatutes are penned in the 
the name of th? form of charters, ordinances, commands, or pro- 
worg19%* hibitions from the king, without mentioning the 
concurrence of either lords or commons; yet inaſ- 
much as they have always been acquieſced in as 
unqueſtionably authentick, this eſtabliſhes and con- 
firms their authority, and the defect is falved by 
ſuch univerſal reception. Hawkins's preface to the 
fatutes. | = 54 34 
' Preamble. 12. The preamble or rehearſal of a ſtatute is 
deemed true; and therefore good arguments may 
be drawn from the preamble. 1 nf. 11. But 
the preamble ſhall not reſtrain the operation of the 
enacting part; as where the preamble reciteth only 
a particular inconvenience, this ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import, - ſo as to take 
in other inconveniences of the like kind, altho' not 
ſpecified in the preamble. 8 Med. 144. 1 P. 
Will. 320. | 
M33>ſacha 13. Where a ſtatute directs the doing of a thing, 
pong woes for the ſake of juſtice, or the publick good; the 
word may is the fame as the word ſhall: as where 
the ſtatute of the 13& 14 C.2. c. 12. enacts that the 
overſeers may make a rate to reimburſe the conſta- 
bles, this is conſtrued they Sau; for they are com- 
pellable ſo to do. 2 Salk 609. 
Court of record. 14. Where a ſtatute directs a penalty to be re- 
covered in any court of record; this ſhall not be in- 
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tended of the quarter ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute ; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hale's Hiſt. 
29, 30. 

= : It is a general rule in the conſtruction of Higher courts 
ſtatutes, that where things of an inferior degree are here theinfe- 
firſt mentioned, thoſe - higher dignity ſhall not pant 
be included under general lubſequent words; as 
where a ſtatute ſpeaks of indictments to be taken 
before juſtices of the peace, or others having power 
to take indidt ments, it ſhall be underſtood only of 
other inferior courts, and not of the king's bench, 
or other courts at Heſtminfter. 2 Co. 46. 2 Haw. 

og. * | 
: *- Where a ſtatute gives power to the juſtices, Power to con- 
to require any perſon to do a thing, as to take the Parties. 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can- 
not be: And it is againtt the office of the juſtices, 
and the authority given them by the law, that they 
ſhall go and ſeck the parties. 12 Co. 130, 131. 

17. Where a ſtatute gives power to the juſtices of Neceſlty of | 
the peace, to hear and determine an offence in a — | 
ſummary way; it is neceſſarily implied, and ſuppo- 
fed, as a part of natural juſtice, that the party be 
firſt cited, and have opportunity to be heard and 


' anſwer for himſelf. 1 Haw. 154. 


18. Where an act of parliament gives power to Two juſtices ts 
two juſtices finally to hear and determine an of- >>> 8e. 
fence, it is neceffarily ſuppoſed, that they ſhall be 
both together, or which 1s the ſame thing in other 
words, that they ſhall hold a ſpecial ſeſſions for that 
purpoſe. And the like 1s, when they are to do any 
other judicial act, as to make an order of baſtardy, 
or adjudge the ſettlement of a poor perſon. For it 
is unknown to the laws of England, that two perſons. 
ſhall act as judges in the ſame cauſe, when at the 

| - ſame. . 


Informer*s oaths, 


Confeſſion * 


Diſcretionary 
PNA. 


Englandincludes 
Wales. 


Twelve months. 
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ſame time one of them is in one part of the county, 
and the other in another. 

19. Where a ſtatute appoints a conviction to be 
on the oath of one witneſs ; this ought not to be by 
the fingle oath of the informer; for if the ſame 
perſon ſhould be allowed to be both proſecutor and 
witneſs, it would induce profligate perſons to com- 
mit perjury for the ſake of the reward. L. Raym. 
Re 7 | | 
2 Where a ſtatute directeth, that a perſon ſhall 
be convicted of an offence, upon the oath of one or 
more witneſſes, and ſaith nothing of the confeſſion of 


the party; yet if the offender ſhall before the ju- 
ſtice confeſs the offence, he may be convicted upon 


ſuch confeſſion : for confeſſion is ſtronger evidence 
than the oath of witneſſes. Dalt. 109, 162. Str. 
46. | 
: 21. Where an act of parliament gives power to 
the juſtices of the peace, to take order in an 
matter according to tbeir diſcretions; this ſhall be 
underſtood, according to the rules of reaſon, law, 
and juſtice, and not by private opinion. 5 Ce. 
100. 
22. In all caſes where the kingdom of England, or 
that part of Great Britain called England, hath been 
or ſhall be mentioned in any act of parliament ; the 
ſame ſhall be deemed to comprehend the dominion of 
Wales, and town of Berwick upon Tweed. 20 6. 2. 
£3: //o 3. 
23. It may be laid down as an invariable rule, 


that the law favours liberty: So that in the con- 


ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purſued (all other 
things being equal) which is more beneficial to the 
ſubje&, or the party ſuffering. Thus, where an 
act directs, that the juſtices ſhall commit an of- 
fender to priſon for 12 months, the juſtices may not 
alter the words, and commit him for a year; for in 
this reſpect, 12 months and one year are not the 
lame: but the months muſt be computed at 28 

days 
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days to the month, and not as kalendar months, 
unleſs it be ſo expreſſed in the act. | 
24. In all caſes wherein, by any act of parliament, quater's H- 
an oatli ſhall be allowed or required; the ſolemn *** 
aſk nation of quakers ſhall be allowed inſtead of 
ſuch oath, altho' no particular or expreſs proviſion 
be made for that purpoſe in the ſaid act. 22 G. 2. 
c. 46. /. 35. is 
Bur no quaker ſhall by virtue hereof be qualified 
or permitted to give evidence in any criminal cauſe, 
or ſerve on any jury, or bear any office or place of 
profit in the government. . 37. 
25. To ſay that a perſon ſhall forfeit generally, Forfcitore. 
or that he ſhall forfeit to the king, is all one; for the 
king ſhall have every forfeiture not otherwiſe limit- 
ed. 11. Co, 60. | 
'Except where a forfeiture is given in lieu of pro- 
perty and intereſt; for there it ſhall go to the party 
injured. 1 RolPs Rep. go. | 
For wheretoever a ſtatute giveth a forfeiture or : 
penalty, againſt him which wrongfully detaineth or 
diſpoſſeſſeth another of his duty or 1ntereil; in that 
cls; he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action for the ſame 
upon the ſtatute, and the king ſhall not have the 
forfeiture in that caſe. 1 nf. 159. | 
26, Where a ſtatute ſaith, that ſuch a perſon Fine and n 
ſhall pay. ne and ranſom to the king; in legal under- 
ſtanding, ſuch fine and ranſom are all one : for if 
they were divers, then ſhould the party pay two 
ſums, one for the fine, and another for the ranſom ; 
which was never done. 1 fl. 127. 
27. Acts of parliament that ſpeak of fines or At the king's 
ranſoms af the tae; pleaſure, are always to be un- Pn 
derſtood of the king in his courts by his juſtices, 
„„ { OT Ry | 
28. It is ſaid that whereſoever a juſtice of the Wherea power 
peace is impowered, by any ſtatute, to bind a per 1 fh m 
ſon over, or to cauſe him to do a certain thing, 
and ſuch perſon being in his preſence ſhall refuſe to 


ny. 
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be bound, or to do ſuch thing; the juſtice may 
commit him to the gaol, to remain there till he mal 
comply. 2 Haw. 116. | | 


Imprifonment, 29. When a ſtatute appoints impriſonment, but 


when. 


limits no time when; it ſhall be immediately. 8 
Co. 119. | 


Imprifonment, © 30. When a ſtature appoints impriſonment, but 


how long. 


limits no time how long ; the priſoner in ſuch caſe 
muſt remain at the diſcretion of the court. Dalt. 
.410. | | 


Commitment to 31. Where any offender ſhall by a juſtice of the 
the houte of 
correction, for 


whattime. an offence cognizable before him out of ſeſſions, 


peace be committed to the houſe of correction, for 


and the time and manner of puniſhment -is not 
by law expreſsly limited; he may commit him to 
the houſe of correction, there to be kept to hard 
labour, until the next general or quarter ſeffions, or 
until diſcharged by due courſe of law. 17 G. 2. c. 5. 
N | „ 


Statute making 32. Wherever a ſtatute makes any offence felony 3 
an offence fclo- 1x jncidentally gives it all the properties of felony at 
. \ F 


common law. 1 Haw. 105. 1 

Bliſprifon. 33. Therefore an act of parliament that makes 
an offence felony, doth conſequently introduce the 
puniſhment of concealing, that is, miſpriſion of fe- 

lony; and every offence made felony by act of par- 

liament, includerh miſpriſion. 1 H. H. 708. 


Infant. 34. An act making a new felony, extendeth not 


to infants under 14 years of age; but if they be of 

that age it binds them. 1 H. H. 706. , 

Life and mem- 35. Not only thoſe crimes which are made fe- 
er. lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies thereby, 

whether the word felony were mentioned or not. 

| 1 Haw. 107. N 

Body and goods, 36. But an offence ſhall never be made felony, 
by the conſtruction of any doubtful and ambiguous 
words of a ſtatute ; and therefore if it be only pro- 
hibited under pain of fer #*iting body aud goods, or of 
| : being 
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being as the hing will for body, lands, and goods; 


it ſnall amount unto no more than a high miſde- 
meanor, puniſhable by imprifonment or the like, 
1 Haw. 1 „ 


37. All felonies by the common law have the 1 


denefit of clergy ; therefore where a ſtatute enacts à 5. 
felony; and ſays, the offender ſhall /uffer death, 
clergy lies notwithſtanding, and is never ouſted 
without expreſs words. 3 Inf. 73. 2 Haw. 347, 


38. Saving of dower in a ſtatute making an of- Forfeiture of 
fence felony, is ſuperfſluous; for by the t Ed. 6. Wer. 


. 12, dower is not loſt by the felony of the huſ- - 
band, -f. 17. ' | e ; * Is I" 

39. Where any complaint ſhall be made before cons. 
a juſtice, and a warrant or ſummons ſhall iſſue in 
conſequence thereof; rhe juſtice, upon Hearing 
and determining the matter, may award ces ro 
either patty: But if the conviftion be upon a penal 
ſtatute, and the penalty amounts to 51 or upwards; 
the coſts "ſhall be deducted out of the penalty. 
18 G. 3. c. 19. 5 dit n eint 


40. Upon an indictment or other criminal pro- Damages. 


ſecution, no damages can be given tb the party. 
grie ved : But it is every days practice in the cout 
of king's bench, to induce defendants to make 
ſatisfaction to the proſecutors, by intimating an 
inclination on that account to mitigate the fine due 
to the king. 2 Haw. 210. | 


41. Where a ſtatute gives treble damages; the Treylc damages. 


juſtices are not to aſſeſs the damages, and then tre- 
ble them ; buc the jury ought to find the damages, 
and then the Juſtices are to treble them. Cro. Car, 
449- 


quired by any act of parliament, to iſſue a warrant 
of diſtreſs for the levving of any penalty inflicted, 
or any ſum of money directed to be paid by ſuch 
act; it ſhall be lawful for ſuch juſtice granting the 
warrant, therein to order and direct the goods 

diſtrained 


42. In all caſes where a juſtice is or ſhall be re- Didreſs and ale. 


XXV111 INTRODUCTION. 


diſtrained to be ſold within a certain time to be 
limited in ſuch warrant, ſo as ſuch time be not leſs 
than 4 days, nor more than 8 days, unlefs ſuch 
penalty or ſum of money, together with reaſonable 
charges of takingand keeping the diſtreſs, be ſooner 
paid. And the officer making ſuch diſtreſs, may 
deduct the reaſonable charges of taking, keeping, 
and felling the ſaid diſtreſs; and the overplus (if any) 
ſhall be recurned to the owner on demand. (Ex- 
cept only in caſes of diſtreſs for quakers tithes 
| and church rates.) 27 Geo. 2. c. 20. 

Second offence. 43. An act inflicting a penalty for a ſecond of- 
- Fence, mult always be underſtood, after conviction 
and judgment for the firſt offence ; and the ſecond 
offence muſt be committed after the firſt convic- 
tion, and judgment thereupon given : for it doth 
not appear to be an offence, until judgment by pro- 
ceeding of law be given againſt the offender. 2 nf. 

468. 

And the indiftment for a ſecond offence, muſt 
recite the record of the firſt conviction; and upon 
the evidence, the record of the firſt conviction muſt 
be proved: but the matter of the firſt conviction 

ſhall never be re-examined, but muſt ſtand for 
granted, 1 H. H. 686. | 


* 


Abjuratio 


io 


Abjuration Oath. See Daths, 


Attcedary. 


J. Of acceſſaries in general. 

11. Of acceſſaries before the fact. 

III. Of acceſſaries after the fat, 
IV. How they are to be proceeded againſt, 


I. Of acceſſaries in general, 


1. CCESSARY (qrafi accedens a culbam) is he A<ceffary, what, 

A that is not the chief actor, but one that is concerned 

in the felony by commandment, aid, or receipt. 

2. In the higheſt capital offence, namely, high treaſon, In the higheſt 
there are no acceſſaries, neither before nor after; for the gn. 
conſenters, aiders, abettors, and knowing receivers and 
comforters of traytors are all principals. 1 Hale's Hit. 613. 

But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thoſe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree; becauſe 
otherwiſe this inconvenience might follow, that the .prin- 
cipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may be acquitted, which 
would be abſurd. 1 H. H. 613. * 

3. In caſes that are criminal, but not capital, as in petit In the loweſt 
larceny and treſpaſs, there are no acceſſaries; for the acceſ- —— TR 
ſaries before are in the ſame degree as principals; and ac- 
ceſſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceffaries, unleſs the acts of par- 
liament that induce thoſe penalties do expreſly extend to 
receivers or comforters, as ſome do. 1 H. H. 613. | 

4. It remains therefore, that the bulineſs of this title Acceffaries only 
of acceſſaries refers only to capital felonies, whether by the n 195 
common law, or by act of parliament. 


The lord chief juſtice Hale writ a treatiſe in octavo, enti- 
tled . Pleas of the crown”, containing a ſketch and plan of his 
larger work which was publiſhed afterwards in two volumes folio; 
intitled “ The Hiftory of the pleas of the crown.” In quoting 
theſe, the former is Aiindnithed thus, Hale's Plas; and the . 
latter Hale's Hiſt. or in a more 2bbreviated form, H. H. | 
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Acceſſaries im- 
plicd in felony. 


Acceffariesin fe- 
lonies by ſtatute. 


Acceſſary. 


5. Concerning which, Lord Coke obſerves generally, 
that when an ice is felony, either by the common 
law, or by ſtatute, all acceſſaries both before and after 
are incidentally included. 3 1ſt. 59. 

6. But as to felonies by act of parliament, Lord Hale 
diſtinguiſhes thereupon as follows: Regularly (he ſays) if 
an act of parliament enact an offence to be felony, tho” it 
mention nothing of acceſſaries before or after, yet virtually 
and conſequentially thoſe that counſel or command the of- 


ſence are acceſſaries before, and thoſe that knowingly re- 


ceive the offender are acceſſaries after. 1 H. H. 613. 
But if the act of parliament that makes the felony, in 
expreſs terms comprehend acceffaries before, and make 
no mention of acceſlaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſſaries after; 
for the expreſſion of 1 counſellors, or abettors, 


all which import acceſſaries before, make it evident, that 


the law-makers did not intend to include acceſſaries after, 
which is an offence of a lower degree than acceſſaries be- 
tore, 1 H. H. 614. 

And altho' it be generally true, that an act of parliament 
ereating a felony, renders conſequentially acceſſaries before 


and after within the ſame penalty, yet the ſpecial penning 


How far accef- 
faries by ſtatute 


hall have their - 


clergy. 
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of the act ſometimes varies the caſe: Thus the ſtatute of 
3 H. 7. c. 2. for taking away women, makes the taking 
away, and the procuring and abetting, yea and wittingly 
receiving alſo, to be all equally principal felonies, and ex- 
cluded of clergy. Again, the ſtatute of 27 Eliz. c. 2. 
makes the coming in of a jeſuit treaſon, the receiving or 
relieving of him felony, the contributing of money to his 


relief a præmunire. So that acts of parliament may di- 


verſify the offences of acceſſary or principal, according to 
the various penning thereof, and ſo have done in many 
caſes. 1 H. H. 614, 615. 

7. Alſo a ſtatute excluding the principals from the be- 
nefit of clergy, doth not thereby exclude the acccflaries 
before or after; neither doth a ſtatute, excluding the ac- 


ceſſaries, thereby exclude the principals. 2 Haw. 342. 


II. Of acceſſaries before the fact. 


Aceeffary before. An acceſſary before the fat committed, is he that being ab- 


fent at the time of the felony committed, doth yet procure, caun- 
fel, command, or abet another to commit a felony. | 
Being abſent at the time of the felony committed] For if he 
is preſent, he is not an acceſſary, but a principal. 


80 


= 2 02e ere 2 


. kh, © = 


* nn FO Oo  %* 


Acceſſary, 


$o alſo, if divers come to commit an unlawful act, and 
de preſent at the time of the felony committed, tho' one 
of them only doth it, they are all principals. Hale Pl. 
215+ : 

o if one preſent move the other to ſtrike ; or if one pre- 
ſent did nothing, but yet came to aſſiſt the party if needful; 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the other that ſtrikes: for 
they are preſent, aiding, abetting, or comforting. Id. 216. 

90 if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other fe- 
lony, or for any other purpoſe unlawful in itſelf, and each 
taketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged : they are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them; each man 
operated in his ſtation at one and the ſame inſtant towards 
the ſame common end; and the part each man took tend- 
ed to give countenance, encouragement and protection to 
the whole gang, and to inſure the ſucceſs of their com- 
mon enterprize. Foſter's Crown Law, 350. 

But if one came caſually, not of the confederacy, tho? 
he hindred not the felony, he is neither principal nor ac- 
ceſſary, altho* he apprehend not the felon; but for his 
negligence he is puniſhable by fine and impriſonment, 
Hale's Pl. 216. 2 Haw. 313- | 

Alſo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho' not preſent when it is taken: 
And fo it ſeems all that are preſent when the poifon is ſo 
infuſed, and conſenting thereunto. Hale's Pl. 216. 

Procure, counſel, command, or abet] But here note ſome 
diverſities : As, 

(1) When the principal doth not accompliſh the fact altoge- 
ther in the ſame ſort, as it was befurehand agreed between 
him and the acceſſary. And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold up- 
on him ang robs him, the perſon commanding is not ac- 
ceſlary to the robbery ; for his command might have been 
performed without any robbery. Dalt. c. 161. 

But if the command had been to beat him, and the par- 
ty commanded doth kill him, or beat him ſo that he dieth 
thereof; the perſon commanding ſhall be acceſlary to the 
murder: for it is a hazard in beating a man, that he may 
die thereof. Dalt. c. 161. | 

B 2 (2) He 


4 Acteſlary. 
(2) He that commandeth or counſelleth any evil or unlawfu! 

act to be done, ſhall be adjudged acceſſury to all that ſhall enſua 

upon the ſame evil act, but not to any other diftinft thing. As 

if one command another to ſteal a horſe, and he ſtealeth an 


ox; or to rob a man by the highway of his money, and 
he robs him in his houſe of his plate; or to burn ſuch a 


/ 
one's houſe, and he burneth the houſe of another: Theſe lony 
are other acts and felonies than he commanded to be done, felb 

aud therefore he ſhall not be adjudged acceſſary to them. 
Dalt. c. 161. | dou 
(3) But if a perſon commit the ſame felony, which another vie 
did command or counſel to be done, tho" he doth it at another be 
time, or in another place, or in another ſort than was com- per 
manded or counſelled, yet here ſuch perſon commanding or coun- Jor 
felling ſhall be acceſ/ary. As if he doth counſel to kill a | 
man by poifon, and he kills him with a dagger ; or to kill fel 
him by the highway, and he kills him in his houſe ; or to of 
kill him one day, and he kills him on another day ; in theſe pe! 
and the like caſes, he ſhall be acceſſary. Dalt. c. 161. 


(4) Thoſe offences which in the conſtruction of law are ſud- 
den and unpremeditated, cannot have any acceſſaries before. 
As killing a man by miſadventure, in his own defence, 
or manſlaughter : For in ſuch caſe there can be no procu- 
ring, counſelling, commanding, or abetting, But there 
may be acceſſaries after. 1 H. H. 616. | 

(5) It ſeems to be generally agreed, that he who barely 
conceals a felony, which he knows to be intended, 1s guilty only 
of a miſprijon of felony, and ſhall not be adjudged an acceſſary , 
for this is not procuring, counſelling, or abetting. 2 Haw. 

17. | 
+ {6) Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
ſelled or commanded it, repents, and countermands it, 
charging him not to kill him, and yet after he doth kill 
him; here ſuch perſon countermanding ſhall not be ad- 
judged acceſſary to the murder: For, generally, the law 
adjudgeth no man acceſſary to a felony before the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dalt. c. 161. | works, 

(7) But if a perſon adviſe a woman to kill her child 
as ſoon as it ſhall be born, and ſhe kill it in purſuance of - 
ſuch advice; he is an acceſſary to the murder, tho” at the 
time of the advice, the child not being born, no murder 
could be committed of it: For the influence of the felo- 
nious advice continuing till the child was born, makes 


the adviſer as much a felon, as if he had given his advice 't 
after the birth, 2 Haw. 315. 
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TIT. Of acceſſaries after the faF. 


Acceſſury after the fact is, where a perſon knowing the fe- Acceſſuc; after. 


lony to be committed by another, relieves, comforts, or aſſiſts the 
elon. | 
/ Knowing the felony to be committed] There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and ſo to 
be laid in the indictment, that the receiver new that the 
perſon received by him, had committed the principal fe- 
lony. 2 Haw. 319. 

The felony] This as hath been ſaid, holds place only in 
felonies, and in thoſe felonies, where by the law judgment 
of death regularly ought to enſue; and therefore not in 
petit larceny. 1 H. H. 618. |; | 

And therefore if a perſon do barely receive, comfort or 
conceal an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' he knew him to have 
been guilty, and that there is awwarrant out againſt him, 
yet he is not an acceſſary to the oftence ; but perhaps in 
ſuch caſe he may be indictable for a contempt of the law, 
in hindering: the due courſe of juſtice. 2 Haw. 311. 

Relieves, comforts, or aſſi/ts the felou] In the explication 
of theſe words ſeveral things are conſiderable : 

(1) Generally, any aſſiſtance whatſoever given to one 
known to be a felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he is 
condemned, is fufficient to bring a man within this deſcrip- 
tion, and make him acceſſary to the felony ;. as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2) But if a man knows that a perſon hath committed 
à felony, but doth not diſcover it, this doth not make him 
an acceſlary, but it is a miſpriſon of felony, for which 
he may be indicted, and upon his conviction fined and 
impriſoned. 1 H. H. 618. 

(3) Alſo if a man ſees another commit a felony, but con- 
ſents not, nor yet takes care to apprehend him, or to levy hue 
and cry after him, or upon hue and — levied doth not purſue 
him; this is a neglect puniſhable by fine and impriſonment, 
but it doth not make him an acceſſary. 1 H. H. 618. 

(4) Inlike manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuch perſon ſuf- 
ter him to eſcape withoutarreſt, knowing him to have com- 
mitted a felony, this doth not make him acceſſary; but if 
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he take money of the felon to ſuffer him to eſcape, this 
makes him acceſſary: And ſo it is if he ſhuts the fore door 
of his houſe, whereby the purſuers are deceived, and the 
felon hath opportunity to eſcape, this makes him an acceſ- 
ſary; for here is not a bare omiſſion, but an act done by 
him to accommodate the ſelon's eſcape. 1 H. H. 619. 

(5) Alſo it ſeems to be ſettled at this day, that whoſo- 
ever reſcues a felon from an arreſt for the felony, or vo- 
luntarily ſuffers him to eſcape, is an acceſſary to the fe- 
lony. 2 Haw. — 

(6) But if a felon be in priſon; he that relieves him 
with neceſſary meat, drink, or cloaths, for the ſuſtentation 
of life, is not acceſſary. 1 H. H. 620. 

(7) So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial, 1 H. H. 620. 

(8) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the party an acceſ- 
fary : for tho* common humanity allows every man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits 
all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 

(9) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſſary; but 
it is a high contempt. Hale's Pl. 219. 

(10) A man may be acceſſary to an acceſſary, by the 
receiving of him knowing him to be an acceſſary to felony. 
1 JI. H. 622. | 

(11) If a man hath goods ſtolen, and he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful ; but if he receive 
them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceſſary; but if he 
take money of him to favour him, whereby he eſcapes, 
this makes him acceſſary. 1 H. H. 619. 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen; or ſhall receive, harbour, or 
conceal the thieves; he ſhall be deemed an acceſſary, aud 
be tranſported for fourteen years. 3 V. c. 9. ſ. 4. 5 Ann. 
e. 31. 5. 4 Gee. c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen. 1 H. H. 619. | 

(13) It ſeems agreed, that the law hath fuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
huſband, as not to make her an acceſlary to felony by any 
receipt given to her huſband; yet if ſhe be any way guilty 
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of procuring her huſband to commit it, it ſeems to make 
her an acceſſary before the fact, in the ſame manner as if 
ſhe had been ſole. Alſo it ſeems agreed, that no other 
relation beſides that of a wife to her huſband, will exempt 
the receiver of a felon from being an acceſlary to the fe- 
tony ; from whence it follows, that if a maſter receive a 
ſervant, or a ſervant a maſter, or a brother a brother, or 
even a huſband a wife, they are acceſſaries in the ſame 
manner as if they had been mere ſtrangers to one another. 
2 Haw. 320. 

(14) But if the wife alone, the huſband being ignorant 
of it, do receive any other perſon being a felon ; the wife 
is acceſſary, and not the huſband. 1 H. H. 621. 

(15) But if the huſband and wife both receive a felon 
knowingly, it ſhall be adjudged only the act of the huſ- 
band, and the wife ſhall be acquitted. 1 H. H. 621. 


IV. How they are to be proceeded againſt. 


1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- 
ceipt of felons, or of commandment, or force, or of aid in fe- 
lony done, ſhall be batlable; but this ſeemeth to be only where 
tt ſtands indifferent whether the party be guilty or inno- 
cent : for if there are ſtrong preſumptions of guilt, it ſeem- 
eth that he is not bailable. 2 Haw. 102. 

2. Where a perſon is feloniouſly ſtricken or poiſoned in 
one county, and dies thereof in another county, the acceſ- 
ſary may be indicted in the county where the death ſhall 
happen. 2 & 3 Ed. 6. c. 24. / 2, 3: 

Alſo, where a murder or felony ſhall be committed in 
one county, and the perſon ſhall be acceſſary in another 
county, the acceſſary may be indicted in the county where 
he was acceſlary: And the judges of afſize, or two of them, 
of the county where the offence of the acceſſary ſhall be 
committed, on ſuit to them made, ſhall write to the keeper 
of the records where the principal ſhall be convicted, to 
certify them whether ſuch principal be attainted, convict- 
ed, or otherwiſe diſcharged ; which he ſhall certify under 
his ſeal. 2 & 3 Ed. G. c. 24. / 4. | 

3. The acceſſary may be indicted in the fame indict- 
ment with the principal, and that is the beſt and moſt 
uſual way ; but he may be indicted in another indictment, 
but then ſuch indictment muſt contain the certainty and 
kind of the principal felony, 1 H. H. 623. 

4. It ſeemeth that the acceſſary may be put to anſwer be- 


Acceſſaries how 
far bailable. 


In what county 
to be tried. 


Acceſſary and 
principal in the- 
ſameindictment. 


Principal to be 


fore the principal hath appeared]; but his plea cannot be tried ſirſt tried. 
before ſuch appearance, unleſs he deſires it himſelf; but if 
B 4 he 
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Both tried by 
one inquett. 
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he will put himſelf upon his trial, before the principal be 
tried, he may; and his acquittal or conviction, upon ſuch 
trial, is good. 2 Haw. 322. 1 H. H. 623. 

But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 
till the principal be convicted; for if the principal be after 
acquitted, that conviction of the acceſſary is annulled, and 
no judgment ought to be given againſt him: But if he be 
acquitted of the acceſſary, that acquittal is good, and he 
mall be diſcharged. _ 1 H. H. 623, 624. a 

5. It ſeems to be ſettled at this day, that if the principal 
and acceſſary appear together, and the principalplead the ge- 
neral iſſue, the acceſſary ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both may be tried by 
one inqueſt; but that the principal muſt be firſt convicted, 
and that the jury ſhall be charged, that if they find the prin- 
cipal-not guilty they ſhall find the aceeſſary not guilty. But 
it ſeems agreed, that if the principal plead a pliga in bar, or 
abatement, or a former acquittal, the acceſlary ſhall not be. 
forced to anſwer, till that plea be determined: for if it be 
found for the principal, the acceſſary is diſcharged ifagainit 


the principal, yet he ſhall aſter plead over to the felony, 


Acceſſary may 
be trel, tho 
the principal be 
not attainted. 


Receiver of ft. 
len go das m y 
de tried before 
t5e principal. 


and may be acquitted, 2 Haw. 323. 1 H. H. 624. 
6. Anciently the acceſſary could not be tried, unleſs the 
principal were attainted (3 Ed. I. c. 14.) but by the 1 Ann. 


ſtat. 2. c. 9. J. 1. if the principal be convicted, or pe- 


remptorily challenge above twenty of the jury, the ac- 
ceſſary may be tried and puniſhed as if the principal had 
been attainted; and this, altho' the principal be admitted 
to his clergy, pardoned, or otherwiſe delivered before at- 
tainder. e 

57. But in the caſe of ſtolen goods, if the principal can- 
not be taken, the buyer or receiver may be proſecuted as 
for a miſdemeanor, to be puniſhed by fine and impriſon- 
ment, or other ſuch corporal puniſhment as the court ſhall 
think fit, altho' the principal be not convicted; which 
ſhall exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Ann. 
ftat. 2. c. 9. / 2. 5 Ann. c. 21. h. 6, And by the 29 
Geo. 2. c. 30. the buyer or receiver of ſtolen lead, iron, 


copper, braſs, bell- metal, or ſolder, may be convicted, al- 


tho“ the principal hath not been convicted; and ſhall be 
tranſported for fourtcen years. 

And by the 10 G. 3. c. 48. Every perfon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or filver plate, watch or watches, knowing the ſame 
to have been ſtolen, ſhall, in all caſes where ſuch jewel 
or jewels, or gold or ſilver plate ſhall have been felo- 
* niouſly 
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be niouſly ſtolen, accompanied with a burglary actually com- 
uch mitted in ſtealing the ſame, or ſhall have been feloniouſſy 
taken by a robbery on the highway, —be triable as well 
nt, before conviction of the principal felon whether he be in 
fter or out of cuſtody, as after his conviction : and if ſuch 
and perſon ſo buying or receiving ſhall be convicted thereof, 
be he ſhall be guilty of felony, and tranſported for 14 years. 
he 8. It ſeemeth not reaſonable, Mr. Hawkins ſays, where Cafe where a 
a perſon is charged as acceſſary to more than one princi- Perten cho 
pal pal, to try him on the conviction of one, before all of n 
ge- them have appeared; becauſe hereby he may be ſubject to 
hat the hardſhip and hazard of two trials for his life for the 
by ſame offence, which is contrary to the general courſe of 
ed, the law. 2 Haw. 323. 1 
in- But if a man be indicted as acceſſary to two or more, 
zut and the jury find him acceſlary to one, it is a good ver- 
or dict, and judg:nent may paſs upon him. Fo. 361. 
be. And therefore the court in their diſcretion (Sir Michael 
be Foſter ſays) may arraign him as acceſſary to ſuch of the 
nit principals who are convicted ; and if he be found guilty as 
ny, acceſſary to them or any of them, judgment ſhall pais upon 
him: But on the other hand, if he be acquitted, that 
the acquittal will not diſcharge him as acceſſary to the others, 
in. and when they come in and are convicted and attainted, 
Yew or if judgment of outlawry paſſeth againſt them, he may 
c- be arralg ned de novs as acceſſary likewiſe to them. Altho' 
ad itis the ſafer courle (according to lord Hale) to reſpite the 
ed arraignment of the acceſlary, till all appear or are out- 
it - lawed. F. 361. 
9. If the principal be erroneouſly attaint, yet the ac- Caſe where the 
n- ceſlary ſhall be put to anſwer, and ſhall not take advantage ant in . 
as { of the error in that attainder; but the principal reverſing tanta.“ = 
n- the attainder, reverſeth the attainder of the acceſſary. 
all 1 H. H. 625. 
ch But upon this, Sir Michael Foſter diſtinguiſheth as fol- 
v6 lov's : If the principal and accetlary are joined in one in- 
in. dictment and tried together, which ſeems to be the moſt 
29 eligible courſe where both are ameſnable to the court; 
n, . there is no rom to doubt, whether the acceſſary may not 
- enter into the full defence of the principal, and avail him- 
be ſelf of every matter of fact, and every point of law tending 
to his acquittal, For the acceſſary is in this caſe to be 
all conſidered as a partner in the ſuit, and this ſort of de- 
en tence neceſſarily and directly tendeth to his own acquittal, 
ne Fit. 365. 
el But when the acceſſary is brought to his trial, after the 
o- conviction of the principal; it is not neceſſary to enter 


into 
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into a detail of the evidence on which the conviction was 
founded. Nor doth the indictment aver that the principal 
was in fact guilty, It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction. This is evi- 
dence againſt the acceſſary, ſufficient to put him upon his 
defence. For it is founded on a legal preſumption, that 
every thing in the former proceeding was rightly and pro- 
perly tranſacted. But a preſumption of this kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the acceſlary, the conviction of the 
principal will not be conclulive ; it is as to him res inter 
alias acta. Id. | 

And therefore if it ſhall come out in evidence upon 
the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the principal was 
convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſ- 
tary may avail himſelf of this, and ought to be acquitted. 
Fejt. 36 5. 

And as in point of law, fo alſo in point of fad, if it 
ſhall manifeſtly appear in the courſe of the acceſſary's trial, 
that the principal was innocent; common juſtice ſeemeth 
to require that the .acceſlary ſhauld be acquitted. As ſup- 
poſe a man is convicted upon circumitantial evidence, 
ſtrong as that ſort of evidence can be, of murder. Ano- 
ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 
the perſon who was ſuppoſtd to be murdered is ſtill living; 
in this caſe certainly the perſon indicted as acceſſary ſhall 
be acquitted, Or ſuppoſe the perſon to have been in fact 
murdered, and that it ſhould come out in evidence to 
the ſatisfaction of the court and jury, that the witneſles 
againft the principal were miſtaken in his perſon (a caſe of 
this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poſſibly 
have been preſent at the murder. Id. 367, 368. 

Acceſſary ac- 10. If one perſon be indicted as principal, and another 
e be as acceſſary, and both be acquit ; yet the perſon indicted 
= Prin as acceſſary may be indicted as principal, and the former 
; acquittal as acceſſary is no bar. 1 H. H. 625. 

Whether the 11. But if a perſon be indicted as principal and acquitted; 
principal ac- lord Hale ſays, he ſhall not be indicted as acceſſary before: 
* And if he be, he may plead his former acquittal in bar, 
ceſlary before. for it is in ſubſtance the ſame offence. 1 H. H. 626. 

But Sir Michael Faſter obſerves upon this, that in the 
eye of the law, the offences of principal and acceſſary do 
ſpecifically differ; and if a perſon indicted as principal, 

Canygot 


in the year of the reign 0 


Atceſſary, 


eannot be convicted upon evidence tending barely to prove 
him to have been acceſſary before the fact, which muſt 
needs be admitted, it doth not appear how an acquittal 
upon one indictment can be a bar to a ſecond for an of- 
fence ſpecifically different from it. Fe. 362. 


12. So if a man be indicted as principal, and acquitted; Principal ac- 
he may be indiQed as acceſſary after, for they are offences ] e e 
of ſeveral natures. 1 H. H. 626. ceſſary after. 

13. And ſo it is if he be indicted as acceſſary before, Acceſſary before 


and acquitted ; yet for the ſame reaſon he may be indicted — Lg 


acceſſary after. 


as acceſſary after. 1 H. H. 626. 


Indictment of an acceſſary before the fact, taken 
from Coke's report of Lord Sanchar's caſe, 9 Co. 
116. which, as the proſecution was by the king's 
ſpecial command, was probably drawn by good 
advice; and on which Robert Creighton, eſquire, 
(Lord Sanchar of Scotland) was convicted and 
hanged ; viz. | 


Middleſex, INH E jurors do r. for the lord the king 
upon their oath, That whereas Robert Car- 

liel late of London, yeoman, and James Irweng late Lon- 
don aforeſaid, yeoman, not having God before their eyes, but ſe- 
duced by the inſtigation of the devil, the eleventh day of May 
0 lord James by the grace of God of 

England, France, and Ireland, ling, defender of the faith, and 
ſo forth, the tenth, and of Scotland the forty-fifth, at London, 
that is to ſay, in the pariſh of St. Dunſtan in the Ne, and 
in the ward of Farringdon without London aforeſaid, &c. 
with force and arms, &c. feloniauſly and of their aforethought 
malice, in and upon one John Turner then and there in the 
peace of God and of the ſaid lord the king being, made an aſſault 
and affray, and the aforeſaid Robert Carliel a certain gun 
termentum] called a piſtol, of the value of 5 8, then and there 
charged with gunpowder and a leaden bullet, which gun the 
ſaid Robert Carliel in his right hand then and there had and 
held, in and upon the 2 John Turner then and there 
feloniouſly, voluntarily, and of his malice forethought, did ſhoot 
75 and diſcharge ; and the aforeſaid Robert Carliel, with the 
eaden bullet aforeſaid from the gun aforeſaid then and there 
ſhot and diſcharged, the aforeſaid John Turner, in and upon 
the left part of the breaſt of him the ſaid John Turner, near 
the left pap of him the ſaid John Turner, then and there 4 
loniouſly ſtruck, giving to the ſaid John Turner then and there 
with the leaden bullet aforeſaid out of the gun aforeſaid ** 


3 . 


Acteſtary. 


and there ſhot off and diſcharged, in and upon the left part of 
the breaſt of him the ſaid John Turner, one mortal wyund of 
the breath of half an inch, and depth of five inches, of which 
mortal wound the aforeſaid John Turner at London aforeſaid, 
in the pariſh and ward aforeſaid, inſtantly died: And that 
James Irweng felonioufly, and of his forethought malice, then 
and there was preſent, , aiding, aſſiſting, abetting, comforting 
and maintaining the aforeſaid Robert Carliel to the felony and 
murder aforeſaid in form aforeſaid to be done and committed; 
and fo the aforeſaid Robert Carliel and James Irweng the 
aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, in manner and form aforcſaid, felomouſly, vo- 
luntarily, and of their forethought malice, killed and murdered, 
againſt the peace of the lord the now king his crown and dig- 
nity; And that one Robert Creighton, late of the pariſh of 
St. Margaret in Meſiminſter, in the county of Middleſex, 
eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carliel and James Ir- 
weng in manner and form aforeſaid done and committed, 
that is to ſay, the tenth day of May in the year of the 
reign of our lord Fames by the grace of God of England, 
France, and Ireland, king, defender of the faith, and ſo 
forth, the tenth, and of Scotland the forty- fifth, the afore- 
' ſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret in 

Meſiminſter aforeſaid, in the county of Middleſex aforeſaid, 
to the felony and murder aforeſaid, in manner and form 
aforeſaid to be done and committed, maliciouſly, feloni- 
ouſly, voluntarily and of his forethought malice, did incite, 
move, abet, counſel and procure, againſt the peace of the 
ſaid lord the king that now is, his crown and dignity, 


If after the fact, then the form may be thus; 


And that A. O. late of in the county of = 
yeoman, well knowmg the ſaid (offender) to have done and 
committed the ſaid felony in manner and form aforeſaid, after- 
wards, to wit, en the ay of =—— in the 
year of the reign of at aforeſaid in the county 
aforejaid, with force and arms, him the ſaid did then 
and there feloniouſiy, and of his malice forethought, receive, 
aid, and comfort ; againſt the peace of the ſaid lord the king 


that now is, his crown and dignity. 


Action popular, See Inkozmation. 
Addition. 


Addition. 


AO prevent the inconvenience of troubling one perſon 

for another, it is enacted by 1 H. 5. c. 5. that in 
every original writ of actions perſonal, appeals, and indict- 
ments, in which the exigent ſhall be awarded, to the names of 
the defendants additions ſhall be made, of their eſtate or degree or 
miſtery, and of the towns, or hamlets, or places, and counties, 
of which they were, or be: and if by proceſs upon the ſaid 
original writs, appeals, or indictments, in which the ſaid 
additions be omitted, any outlawries be pronounced, they ſhall 
be void; and before the outlawries pronounced, the ſaid writs 
and indictmenis fball be abated by the exception of the party. 

In which the exigent ſhall be awarded] The exigent is a 
writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in order to his being outlawed. 
And by theſe words the act extendeth only to caſes where 
proceſs of outlawry may be awarded ; and therefore it ex- 
tendeth not to an indictment for encroaching on a high- 
way, becauſe in that cafe proceſs of outlawry heth not, 
but a diſtreſs. Croke Eliz. 148. 

To the names of the defendants] Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſuits by his chriſtian 
name, and ſirname, and that, before this act, ſufficed ; but 
if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and ſirname, 
and by the addition of his name of dignity. 2 I. 665. 

If there be a corporation of one ſole perfon, that hath a 
fee ſimple, and may have a writ of right, he may be na- 
med by the common law by his chriſtian name without any 
firname, as John biſhopot P. 2 In/t. 666. 

If it be a corporation aggregate of many able perſons, 
as mayor and commonalty, dean and chapter ; the mayor 
or dean need not be named by his chriſtian name, becaufe 
that ſuch a corporation ſtandeth in lieu both of the chriſ- 
tian name and firname. 2 IH. 666. 

A duke, marquis, earl, viſcount, or baron might by the 


common law be named by his chriſtian name, and by the 


name of his dignity; as ohn duke of M. 2 Inſt. 666. 
Additions ſhall be made] Ihe addition as well of the eſtate, 
degree, or miſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, in the firſt name; for an 
addition after the alias dictus is ill: As for inſtance, where 


the indictment was againſt VJ. R. otherwiſe called V. R. 


of H. for without the alias dictus there is no addition of 
the vill; and if the party is not ſufficiently named in the 
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Addition. 


firſt part, the alias cannot aid or help it. 2 Int. 669. 
3 Salk, 20. 

Where there are ſeveral defendants of different names, 
and the ſame addition, it is fafeſt to repeat the addition 
after each of their names, applying it particularly to every 
one of them. 2 Haw. 187. | 

Where a father hath the ſame name and the ſame addi- 
tion with a defendant being his ſon, the action is abateable 
unleſs it add the addition of the younger to the other addi- 
tions; but where the father is the defendant, it is ſaid that 
there is no need of the addition of the elder. 2 Haw. 187. 

Of their eſtate or degree] Eſquire is a good addition, 
And the eldeſt ſons of peers, in the life time of their fa- 
thers, tho' frequently titular lords, yet are only eſquires. 
So alſo the younger = of peers, and their eldeſt ſons, in 
perpetual ſucceſſion. Alſo the eldeſt ſons of knights, and 
their eldeſt ſons. There are alſo eſquires by virtue of their 
office, as juſtices of the peace, and others who bear any 
office of truſt under the crown. 1 Blackft. 405. + 

And it ſeems clear, that no one can be well deſcribed 
by the addition of a temporal dignity of any other nation 
beſides our own ; becauſe no ſuch dignity can give a man 
an higher title here, than that of an eſquire. 2 Haw. 187. 

Clerk is a good addition of a clergyman; and he that 
hath taken any degree in either of the unjverſities, may 
be named by that degree. 2 IAH. 668. 1 Blaciſt. 405. 

Gentleman and gentlewaman are good additions. And as 
for gentlemen, ſays Sir Thomas Smith, they be made good 
cheap in this kingdom; for whoſoever ſtudieth the laws 
of the realm, who ſtudieth in the univerſities, who pro- 
feſleth liberal ſciences, and (to be ſhort) who can live 
idly, and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he ſhall be 
called Mr. ſuch a one, and ſhall be taken for a gentle- 
man. 1 Blackſt. 406. 

Yeoman is a good addition; under which denomination 
are comprehended thoſe who have freehold land of 40s 
a year, and thereby heretofore could ſerve upon juries, 
and can yet vote for knights of the ſhire, and do any other 
act where the law requires one that is a good and lawful 
man. Id. 

IWidnw, or ſingleiboman, or, (as ſome ſay) = of ſuch 
2 one, are all of them good additions of the eſtate or de- 


+ Where the abbreviated word Blackft. occurs (without 
mare), this is to be underitood of · Blackſtone's Commentaries on 
the laws of England”. The Reports of that author are diſtin- 
guithed by Black, Rep.” 


gree 


Addition, 


gree of a woman; but no ſuch like addition is good, for 


the eſtate and degree of a man. Allo ſpin/ter is a good 
addition of a woman. 2 Haw. 188. 

Or miſtery] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, labourer, and the like. 2 
Haw. 188. 

But fervant, groom, or farmer, are not additions with- 
in this act, becauſe they are not of any miſtery. And 
chamberec, butler, — * or the like, are additions of 
oſſices, and not of any miſtery or occupation. 2 Jn/?. 668. 

Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thicf, vagabond, heretick, and 
ſuch like. 2 Haw. 188. | 

If a man hath divers arts, trades or occupations, he may 
be named by any of them; but if a gentleman by birth be 
a tradeſman, he ſhall not be named by his trade, but by 
the degree of gentleman, becauſe it is worthier than the 
addition of any miſtery. And in general a man ſhall be 
named by his worthieſt title of addition. 2 fl. 668, 669. 

And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with different additions 
to diſtinguiſh them from one another, as Great Dale and 
Little Dale, or Upper Dale and Lower Dale, and the de- 


fendant named only of the principal town without any 


addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 
an addition. But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant ge- 
nerally of either of ſuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Haul. 189. 

If the defendant live in a hamlet of a town, it is faid 
to be in the election of the party to name him either of 
the hamlet or of the town. 2 Haw. 189. 

But the addition of a pariſh, if there be two or more 
towns in it, is not good; but if there be but one town, 
the addition of pariſh is good. 2 II. 669. | 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it thall be intended that the wife lives where the 
huſband does. 2 Haw. 190. 

Or places] If the defendant lives in a place known by a 
ſpecial name, and lying out of any town or hamlet, he 
may be well named of ſuch place; but if he live in any 
place known within a town or hamlet, it is ſaid to be ſafeſt 
to name him of the town vor hamlet. 2 Hu-. 189, 190. 
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Of which they were or be] The addition of the eſtate, 


degree, or miſtery, ought to be as the defendant was of at 


the day of the indictment brought, and not late of ſuch a 
degree or miſtery ; but it is a good addition to name the 
defendant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 Jui. 670. 

So in the caſe of lord Balmerino, after the rebellion in the 
year 1745, the indictment charged, that Arthur lord Balme- 
rino late of the city of Carliſle in the county of Cumberland did fo 


und fo, lord Balmerino objected, that this was no title be- 


longing to him; upon which the lord high ſteward informed 
him, that theſe words were not made part of his title, but 
only an addition of place, which the law for good reaſons 
requires to be inſerted by way of deſcription of defendants 
in all indictments, and it is moſt commonly taken from 
that place where the crime is by ſuch indictment charged to 
have been committed. Lord Balmerino's Trial, p. 12. State 
Trials, vol. 9. 

Shall be void] This being a judgment in law, is inter- 
preted to be made void by a writ of error, or by the plea 
of the party coming in upon a capias utlagatum ; for tho” 
the ſtatute ſaith they ſhall be void, yet they are but voidable 
by a writ of error or plea, 2 Iuſt. 670. 

By the exception of the party] But if the defendant ap- 
peareth upon proceſs, and plead, taking no advantage there- 
of by exception, he hath loſt the benefit hereof : But it 
ſeemeth that the bare appearance of the party, without plea, 
doth not ſalve the want of a good addition. 2 Hew. 190. 


Adultery. See Lewdnels. 


Afﬀray, 


J. What is an affray. 

II. How far it may be ſuppreſſed by a private perſon. 
II. He far by a conſtable. 

V. How far by a juſtice of the peace. 

V. Puniſhment of an affray. 


J. What is an affray. 


1. N affray is a publick offence to the terror of the king's 
X ſubjefts; ſo called (according to lord Coke) be- 
cauſe it affrighteth and maketh men afraid. 3 Inſt. 158. 


2. From whence it ſeemeth clearly to follow, that 
there may be an afſau!t, which will not amount to an af- 


* Fray; 


(0. 


Afﬀray. 


* * 


fray z as where it happens in a private place, out of the 
hearing or ſeeing of any, except the parties concerned. 
in which caſe it cannot be ſaid to be to the terror of the 
people. 1 Haw. 134. ” 


3. Alſo. it is ſaid, that no quarrelſome or threatning 
words whatſoeyer, ſhall amount to an affray ; and that no 
one can juſtify laying his hands on thoſe who ſhall barely . 
quarrel with angry words, without coming to blows; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the perion who threatens to beat 


him, before a juſtice in order to find ſureties, 1 Haw: 


135. 

2 Alſo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a duel, 
or to be the meſſenger of ſuch a challenge z or even barely 
to endeavour to provoke another to ſend a challenge, or to 
fight; as by diſperſing letters to that purpoſe, full of re- 
flections, and inſinuating a deſire to fight. x Haw: 


5. But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 
yet it ſeems certain, that in ſome caſes there may be an 
affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual weapons, in 
ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always an offence at the 
common law, and is ſtrictly prohibited by ſtatute : For by 
2 Ed. 3. c. 3. it is enacted, that no man of what condition 
ſoever, except the king's ſervants in his preſence, and his mis 
niſters in executing their office, and ſuch as be in their company 
aſſiſting them, and alſo upon a cry made for arms to keep the 
peace, ſhall come before the king's juſtices, or other of the kings 
miniflers doing their office, with force and arms, nor bring 
any force in affray of peace, nor go nor ride armed, by night 
or day, in fairs or markets, or in the preſence of the king's 
7 or other miniſters, or elſewhere ; upon pain to forfeit 
their armour to the king, and their bodies to priſon at the king's 
Pleaſure. And the king's juſtices in their preſence, ſheriffi and 
other miniſters in their bailiwicks, lords of franchiſes and their 
bailiffs in the ſame, and mayors and bailiffs of cities and bo- 
roughs within the ſame, and borough-holders, conſtables and 
wardens of the peace within their wards, ſhall have power to 


execute this act. And the judges of aſſiue may puniſh ſuch offi- 


cers as have not done their duty herein. - 
| Upon à cry made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 

Vor. I. C dangerous 
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Affray. 
dangerous tioters, rebels, or enemies, and endeavours to 
ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
the realm. 1 Haw. 136. 

In affray of peace] En effrayer de la pees; Lord Coke has 
it pais, of the country, or the people; and ſo, he obſerves, 
that the writ grounded upon this ſtatute faith, In quorun- 
dam de populo terrorem ; and therefore the printed book, 
in affray of peace, ought to be amended, 3 Inft. 158. 

And it is holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with fuch circumftances as are apt to terrify the 
people ; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt this 
ſtatute, by wearing common weapons, or having their 
ulual number of attendants with them, for their ornament 
or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common faſhion to make uſe of them, 
without cauſing the leaſt ſuſpicion of an intention to 
commit any act of violence, or diſturbance of the peace. 
1 Haw. 136. 

Nor to go nor ride armed} It is holden, that a man can- 
not excule the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatened him, and that he wears it 
for the ſafety of his perſon from his aſſault; but it hath 
been reſolved, that no one ſhall incur the penalty of the 
faid ſtatute for aſſembling his neighbours and friends in 
his own houſe againſt thoſe who threaten to do him any 
violence therein, becauſe a man's houſe is his caſtle. 
1 Haw. 136. 


Their bodies to priſon} The ſtatute of 20 R. 2. 6. 1. adds 
a hne likewiſe, 


IVardens of the peace] It is holden that any juſtice of 


the peace, or other perſon who is impowered to execute 
this ſtatute, may proceed thereon ex officio ; and if he find 
any perſon in arms, contrary to the form of the ſtatute 
he may ſeize the arms, and commit the offender to pri- 
ſon ; and that he ougfit alſo to make a record of the whole 


proceeding, and certify the ſame into the exchequer. 
1 Haw. 135. 


II. How far it may be ſuppreſſed by a private 


perſon. 


1. It ſeems agreed, that any one who ſees others fight- 
mg, may lawfuly part them, and alſo ſtay them till the 
heat be over, and then deliver them to the conſtable to 


I be 


ww OH — c iD 


Affray, 
be carried before a juſtice; td find ſureties for the peace; 
1 Haw. 136. 

2. And the law doth encourage him hereunto; for if 
he receive any harm by the affrayers, he ſhall have his re- 
medy by law againſt them ; and if the affrayers receive 
hurt, by the endeavouring only to part them, the ſtanders 
by may juſtify the ſame, and the affrayers have no remedy 
by law. 3 Inſt. 1 58. | 

But if either of the parties be ſlain; or wounded, or 
ſo ftricken that he falleth down for dead; in that caſe the 
ſtanders by ought to apprehend the party ſo ſlaying, 
wounding, or ſtriking, or to endeavour the fame by hue 
and cry; or elſe for his eſcape, they ſhall be fined and 
impriſoned. 3 14ſt. 158. 


II. How far by a conſtable. 


1. It ſeems agreed, that a conſtable is not only im- 
powered, as all private perſons are, to part an affray which 
happens in his preſence ; but is alſo bound at his peril to 
uſe his beſt endeavours to this purpoſe ; and not only to do 
his utmoſt himſelf, but alſo to demand the aſſiſtance of 
others, which if they refuſe to give him, they are pu- 
niſhable with fine and impriſonment. 1 Haw. 137. 

2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons, or the like ; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may 
either carry the offender before a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authori 
for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe ; for 
he cannot juſtify the committing an — to gaol, till he 
ſhall be puniſhed for his offence : And it is ſaid, that he 
ought not to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt : and 
that all which he can do in ſuch caſe, is to command 
them under pain of impriſonment to avoid fighting. 

1 Haw. 137. Saab 

3- But he is ſo far intruſted with a power over all ac- 
tual affrays, that tho' he himſelf is a ſufferer by them, and 
therefore liable to be objected againſt, as likely to be partial 
in his own cauſe, yet he may ſuppreſs them; and therefore, 


if an aſſault be made upon him, he may not only defend | 


C 2 himſelf 
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himſelf, but alſo impriſon the offender, in the ſame man- 


ner as if he were no way a party. 1 Haw. 187. | 

4. And if an affray be in an houſe, the conſtable may 
break open the doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take them. 1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for an aftray done out of his own view, with- 
out a warrant from a juſtice, unleſs a felony were done, 
or likely to be done ; for it is the proper buſineſs of a con- 
ſtable to preſerve the peace, and not to puniſh the'breach 
of it. 1 Haw. 137. 


. How far by a juſtice of the peace. 


There is no doubt, but that a juſtice of the peace may and. 
muſt do all ſuch things to the aforeſaid purpoſe, which a 
private man or conſtable are either enabled or required by 
the law to do: But it is ſaid, that he cannot without a 
warrant authorize the arreſt of any perſon for an affray 


but of his own view; yet it ſeems clear, that in ſuch caſe 


he may make his warrant to bring the offender before him, 
in order te compel him to find ſureties for the peace. 


V. Puniſhment of an affray. 


All affrays in general are puniſhable by fine and impri- 
ſonment. 1 Haw. 138. 
And they are inquirable in the leet, as common nu« 


Gnces. 3 Inf. 158. 
Warrant to apprehend affrayers. 


Weſtmorland. } To the conſtable f 


HE RE AS A. I. of yeeman, hath this day 

made oath before me J. P. eſquire, one of his majeſty's 

Juſtices of the peace for the ſaid county, that on the 
y of — in the year of the reign of 
A. O. of yeoman, and B. O. of yeoman, at 
in the ſaid county, in a tumultuous manner made an 
affray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawful 
or ſufficient provocation given to them, or to either of them, 
ty bim the aid A. I. Theſe are therefore to command you 
forthwith 
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ſaid county, the 


Atkray. 


ferihwith to apprehend the ſaid A. O. and B. O. and bring 


them before me, or ſome ether of his ſaid majeſty's juſtices of 
the peace for the ſaid county, to anſwer the premiſſes, and to 


find fureties as well for their perſonal appearance at the next 


general quarter-ſeſſions of the peace to be holden for the ſaid 
county, then and there to anſwer to an indiftment ts be pre- 


ferred againſt them by the Jaid A. I. for the ſaid offence, as 


alſo for their keeping the peace in the mean time, towards his 


ſaid majeſty and all his liege people, and eſpttially towards him 


the ſaid A. I. Here, fail not, as you will anſwer the contrary 
at your peril. Given under my hand and ſeal at in the 
day of in the year 


Indictment for an affray. 


HE jurors for our lortl the king, upon their oath preſent, 


that A. O. of in the county of taylor, 
and B. O. / in the ſaid county, blackſmith, with force 
and arms, on the =——= day 0 in the year of the 


reign of our ſovereign lord George the third, by the grace of 
God, of Great Britain, France and Ireland, king, defender 
of the faith, and fo forth, at aforeſaid in the county 


aforeſaid, being arrayed and unlawfully aſſembled together in 4 


warlike manner, did make an affray, to the terror and 2 
ance of divers of the ſubjetts of our ſaid ſovereign lord the king 
then and there being, and to the evil example of all other tbe 
ſubjects of our faid ſavereign lord the king, and againſt the peace 
of our ſaid lord the king, his crawn and dignity. 


_ „ — 


Alehouſes. 


For matters relating to the exciſe on beer and ale, 
ſee title Excite. 


J. Concerning inns and alehouſes in general. 
I. Selling ale without licence. 
III. Licenſing alebouſes. 
IV. Recognizance, and forfeiture thereof. 
V. To what places the licence ſhall extend, 
VI. How long the licence ſhall continue in force. 
VII. Offences in brewing of ale, 
VIII. Innkeepers obliged to receive gueſts, 
IA. Soldiers quartered in alebouſes. 
CY X. Con- 
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X. Concerning ale veſſels, and the meaſure of alt, 
XI. Enhancing the price of ale. | | 

XII. Innkeepers ſuffering tipling. 

XIII. Perſons guilty of tipling. 

XIV. Concerning drunkenneſs. 

XV. Detaining goods for the reckoning, 

XVI. Goods of a gueſt ſtolen out of an inn, 

XVII, Gueſt$ ftealing goods, 


J. Concerning inns and alebouſes in general, 


DifFerence be- f- L VERY inn is not an alehouſe, nor every ale- 

tween inns and houſe an inn : but if an inn uſes common ſelling of 

alchouſes. ale, it is then alſo an alehouſe; and if an alehouſe lodges 
and entertains travellers, it is alſo an inn. 

— eret 2. It was reſolved by all the judges, that any perſon 

* might erect an inn to lodge travellers, without any licence 
or allowance for ſuch erection. Dalt. c. 56. Blackerby, 
170. 

Inn indictable. In But it ſeems to be agreed, that the keeper of an inn 
may by the common law be indicted and fined, as being 
guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new inn in a place where there is no manner of need of 
one, to the hinerance of other ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 
unfit for ſuch a purpoſe, 1 Haw. 225. 

Tnnkeeper fell- 4. And if an inn uſeth the trade of an alchouſe, as al- 

9 moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alehouſes. Dat. 133. | 

Inns to be li- 5. It hath been alſo agreed by law, that innkeepers 

cenced. ought to have licence, and be bound by recognizance 
for keeping good order, as alehouſekeepers are. Dalt. 
2 ä 

Power of juſtices 6, By the commiſſion of the peace, two juſtices (1.7 

vy the commiſ- may inquire of innholders, and of all and ſingular other 

FE perſons, who ſhall offend in the abuſe of weights and mea- 
ſures, or in the ſale of viduals, againſt the form of the 
ordinances in that behalf made. 


I. Selling ale without licence. 


By the 5 C. 3 c. 46. Whereas by the laws now in 
force, perſons ſelling ale or beer, or other exciſeable li- 
quors by retail, without licence, are ſubjc by different 
| laws 
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laws to different penalties and puniſhments, which has 
occaſioned much confuſion, and an ill uſe has been made 
thereof in many inſtances ; it is therefore enacted, that 
every perſon lawfully convicted of ſelling ale or beer, or 
other exciſeable liquors, by retail, without licence (ex- 
cept in fairs, 5 & 6 Ed. G. c. 25. 3 C. c. 3. 26 6. 2. 
c. 31. and except retailers of ſpirituous liquors without li- 
cence, for whom other penalties are provided by law, 9G, 
3. c. 6.) ſhall for every ſuch offence forfeit and undergo 
the ſeveral penalties and puniſhments herein after mention- 
ed, inſtead of the ſeveral pecuniary and corporal puniſh- 
ments which they are now ſubject to by any law now in 
force; that is to ſay, for the firſt offence 40 8, and alſo 
the coſts and expences of conviction if not paid within 14 
days after conviction, the offender to be impriſoned for one 
month, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences of the conviction, and of 
executing the ſame : for the ſecond offence 4 1, and alſo 
the coſts and expences of conviction ; if not paid within 
one week after conviction, to be impritoned two months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch ſecond conviction, and of 
executing the ſame : for the third offence 61, and alſo the 
coſts and expences of conviction; it not paid within three 
days after conviction, to be imprifoned for three months, 
unleſs he ſhall fooner pay the penalty, and the coſts, 
charges, and expences of ſuch third convittion, and of 
executing the fame : and the like penalty for every other 
offence after the third, as for the third oſtence. All which 
coſts and expences ſhall be aſcertained by the juſtice before 
whom the oftender ſhall be convicted. One moiety of all 
which penalties and forfeitures ſhall be to the king ; and 
the other moiety, and all ſuch coſts, charges, and ex- 
pences to the proſecutor. /. 22. 

The ſame to be heard and determined by one juſtice ; 
who ſhall, on information (A) exhibited or complaint made 
to him, ſummon (B) the party accuſed, and alſo the wit- 
neſſes on either fide (if he ſhall be required to ſummon 
any ſuch) ; and on appearance of the party accuſed, or 
contempt in not appearing, ſhall proceed to hear the mat- 
ter, and examine witneſſes on oath, and give judgment; 
and if he convict (C) the party accuſed, and ſuch party 
ſhall refuſe to pay the penalty within the time above ex- 
preſſed, together with the coſts as aforcſaid, he ſhall iſſue 
his warrant for apprehending and committing (D) to priſon 
every ſuch offender, for ſuch time, and in ſuch manner, as 
the nature of the offence ſhall require. /. 23. 


C 4 Note, 
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cuſe to be allowed by ſuch juſtice, or appearing and refu- 


or ſhall appear and refuſe to give evidence upon oath; he 


| ſhall be heard and determined as is above ſet forth. Now there 
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[Note, the number of witneſſes neceſſary towards the 

conviction is not here mentioned, and therefore this ſeem- 
eth to reſt as it was before, on the ſtatute of the 3 C. c. 3. 
which directed the conviction to be on confeſſion of the 
offender or oath of two witnefles. ] 
Alſo where any juſtice ſhall ſuſpect that any perſon ſells 
without licence, 4 may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 
perſon, and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock book or 
account, or oath of the officer, that ſuch perſon is ſurveyed 
as a victualler or retailer, and is charged with the ſame 
duties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not intitled to the 
allowance or abatement given to common brewers, he ſhall 
be deemed an alehouſekeeper, victualler, retailer, or ſeller 
thereof. 26 C. 2. c. 31. / 9. 

Witneſs neglecting or refuſing to appear upon ſummons 
at the time and place appointed, without a reaſonable ex- 


ſing to be examined on oath and give evidence; ſhall forfeit 
20 s, to be levied in ſuch manner and by ſuch means as is 
before directed. 5 G. 3. c. 46. / 24. | 
Note, this penalty is but ſmall, and might defeat the 
intention of the act; for by the witneſs paying 20s, the 
offender may chance to eſcape the payment of 2, 4, or 
61, beſides charges. But there is a clauſe in the ſtatute 
of the 26 G. 2. c. 31. which enacts, that if any perſon 
ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 


{þall forfeit 101. / 10. + 
| And 


+ But how this 101. ſhall be levied, is not quite clear. By the 
aforeſaid act of the 5 G. 3. e. 46. it is expreſſed, that all penal- 
ties for offences againſt the ſaid act, or againſt the ſaid former act, 


are many acts mentioned before; but what ſeems to be particularly 
intended in this place is, fuch act or acts as did inflict penalties on 
perſons ſelling ale or beer without licence. And there are three 
acts of this kind, which were the cauſe as aforeſaid of diverſit 
and confuſion. And therefore it ſeemeth that this expreſſion ſhoul 
have run [againſt this or the ſaid former acts], chat is, againſt the 
laws inflizting penalties on perſons ſelling ale or beer without li- 
ecnce. Bat as it ſtands, this penalty of 191 ſeems to be * 
6 x ab 
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And if any perſon ſhall think himſelf aggrieved by the 
eonyiction of ſuch juſtice, and ſhall give ſecurity to the 
ſatisfaction of the ſaid juſtice for payment of the penalty, 
coſts, and expences, to be expreſſed in the warrant of di- 

refs on ſuch conviction ; he may appeal to the next quarter 
ſeſſions, unleſs ſuch ſeſſions ſhall be held within fix days 
next after the conviction, and in that caſe to the next ſeſ- 
ſions after. And if the ſeſſions adjudge the appeal to be 
frivolous or vexatious, they may give coſts againſt the 
appellant, ot exceeding 51. 5 C. 3. c. 46. /. 25. 

[Note, there ſeems to be a miſtake, in ſetting forth 
that the coſts thall be expreſſed in the warrant of diſtreſi; 
for no power of diſtreſs is given: The meaning ſeems to 
have been, that the ſame ſhall be expreſſed in the convic- 
tion; as is ſpecihed in the form preſcribed by the act.] 

The clauſe excepting fairs, in the ſeveral acts, is from 
the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither. But thoſe who ſhall brew 
ſuch ale or beer, to be ſold by them in fairs, muſt take 
care to give notice to the gaugers, that the ſame may be 
ſurveyed ; for tho' they are exempted from taking licence, 
yet they muſt nevertheleſs pay the duties of exciſe. And 
this indulgence ſeemeth to be intended only in the place 
where the common fair. is held ; and not in any private 
houſe, which may be within the limits of the town where 
ſuch fair ſhall be kept, eſpecially wherein there are licenſed 

alchouſes ſufficient, 


BY the ſtatute of the 4 F. c. 4. If any perſon ſhall 


ſell or deliver any beer or ale, to any perſon that ſhall then 


ſell beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except 
it be for the uſe of his houſhold only) ; he ſhall forfeit for 
every barrel 6 5 8 d, and ſo proportionably for other quan- 
tities ; half to the poor, and half to him that ſhall ſue in 
ſeſſions, by action of debt, information, indictment, or 
preſentment, 


LI. Licenſing alehouſes, 


able as it was before, by the ſaid act of the 26 C. 2. c. 31. that 

is to ſay, by diftreſs by warrant of one juſtice, and to be paid to 

the overſeers for the uſe of the poor here the offender dwells. 
and 
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and common alehouſes, by juſtices who, living remote from 
the places of abode of ſuch perſons, may not be truly in- 
formed as to the occaſion or want of ſuch inns or common 
alehouſes, or the characters of the perſons applying for 
licences to keep the ſame; therefore from henceforth no 
licence ſhall be granted to any perſon to keep a common 
inn or alehouſe, but at a general wan of the juſtices 
acting in the diviſion where the ſaid perſon dwells, to be 
holden for that purpoſe, on the firſt day of September yearly, 
or within twenty days after, and not at any other time, 
Excepting, that this ſhall not alter the power or the time 
of granting licences, in cities and towns corporate, 2 G. 
2. c. 28. f. 11, 12. 26 G. 2. c. 31. / 4. 16. 


To keep a common inn or alehouſe] In the caſe of Parker 
and Flint, M. 10 V. it was determined, that houſes at 
Epſom, where they take in lodgers and boarders, coming 
to drink the waters there during the ſeaſon, and drefs 
victuals, and fell them ale and beer, and entertain their 
hories at 8d a day, but ſel] to no other. perſons, are not 
inns nor alehouſes within the meaning of theſe acts. 


12 Mod. 254. 


At à general meeting of the juſtices holden for the diviſion] 
But it is not neceſſary to ſet forth ſpecially in the licence, 
;that it was granted at a general meeting of the juſtices hol- 
den for the diviſion; and therefore a conviction for keep- 
ing an alehouſe without ſuch licence, is not good upon 
the evidence of the licence only, but there muſt be other 
evidence. M. 11 G. 2. King and Bryan. 2 Seſſ. Ca. 183. 
| Andr, 81. 

The meeting 2. And the day and place for granting licences ſhall be 
how to be aſcer- appointed by two or more juſtices for the diviſion, by 
— warrant (E) under their hands and ſeals, at leaſt ten days 
before ſuch meeting, directed to the high conſtables, re- 
quiring them to order (F) their prey conſtables, or other 
peace officers, to give notice to the ſeveral innkeepers and 
alehouſekeepers within their reſpective conſtablewicks, of 
the day and place of ſuch meeting. And all licences 
granted at any other time and place ſhall be void. 26 G. 2, 

„ 2= þ &. 
Certificate of 4 A0 no licence ſhall be granted to any perſon not li- 
perſons to be li- cenſed the year preceding (except in cities or towns corpo- 
nw: rate) unleſs he produce a certificate under the hands of the 
miniſter and the major part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial 


houſholders of the place, ſetting forth that ſuch perſon 
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from of good fame and of fober life and converſation ; and it 
in- ſhall be mentioned in ſuch licence that ſuch certificate was 
mon Wi produced, otherwiſe the licence ſhall be void. 26 C. 2. 
for {+ 31» % 2. 16. | 44 | | 
no Except in cities and towns corporate] In cities and tqns 
mon corporate, ſuch certificate is ſuppoſed not to be neceſſary, 
ices by reaſon of the propinguity of the perſons to be li- 
o be cenſed. 8 a 
arly, 4. Nevertheleſs, altho' a certificate in ſuch places is not Whether a mans 
Ime, requiſite by this act, yet it is diſcretionary in the juſtices — 32 
time whom they will licenſe, and a mandamus in ſuch caſe will gices to grant a 
2 6. not lie to compel the juſtices to licenſe any perſon ; and licence, 
on a conviction for ſelling 'without licence, the want of 
* ſuch licence can only come in ueſtion, and not the reaſon 
a . why it was denied. Strange 881. : 
Us 35 in the caſe of the King againſt the juſtices of the 
— ce of Worceſter, M. 4 G. 2. a mandamus was moved 
beir for to be directed to them, to grant a licence to a vic- 
not tualler to ſell ale, Affidavits were offered to be produced, 
As of the juſtices declaring that they would grant no licences 
k to any of the inhabitants who ſigned a petition to the par- 
liament for erecting a workhouſe there; and that the per- 
ſon, on whoſe behalf the motion was now made, had 
. been a victualler in the town for above thirty-five years. 
— The court ſaid, that they never knew a motion of this 
1 ſort granted; but if there was ſuch a grievance, as is 
= oh mentioned, another ſort of motion would be more proper. 
= 1 Barnardift, 402. ; | 
g 5. In the caſe of the King againſt Young and Pitts, E. 31 Whether an ine 
Zo G. 2. a motion was made for an information againſt formation will 
_ theſe two juſtices, for arbitrarily, obſtinately, * 8 
Þ reaſonably refuſing to grant a licence to one Henry Day 
6 , to keep an inn at Everſley, Wilts. On ſhewing cauſe, it 
2 : was inſiſted, that the legiſlature has made the juſtices 
4 the ſole judges; as being ſuch who, from the reſidence on 
$i the ſpot, muſt beſt know the perſons and their charac- 
&f ters, and the circumſtances of the place. And the = roy 
Noe: ture has even excluded the 1 of other diviſions. 
4 And the juſtices thus intruſted have a right to judge for 
as themſelves. No man can judge for another. And this 
li power is intruſted to them by the conſtitution, by the le- 
giſlature. It may be very dangerous to them to be obliged 
* to give their reaſons publickly; though they may have 
S rery ſufficient ones to ſatisfy their own minds, and to di- 
al rect their own judgments, And if they are thus intruſt- 
* ed, why are they liable to be called to an account by a 
of other juriſdiction, unleſs they act faultily and wilfull 
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wrong 
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wrong ? Indeed, if they do _ wrong let them be 


judgment is wrong, yet t 


coſts. Burrow, Mansfield. 5 56. 


rule ſhould not be made abſolute, for an information 
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puniſhed ; but where they act conſcientiouſly, they are 


not accountable to any body. By lord Mansfield Ch. J. 


It is certain, this court has no power or claim, to review 
the reaſons of juſtices of the peace, upon which they form 
their judgments in granting licences, by way of appeal 
from their judgments, or over-ruling the diſcretion intruſt- 
ed to them. But if it clearly appears, that the juſtices 
have been partially, maliciouſly, or corruptly influenced 
in the exerciſe of this diſcretion, and have conſequently 
abuſed the truſt repoſed in them; they are liable to pro- 
ſecution by indictment or information; or even poſſibly by 
action, if the malice be very groſs and injurious. If their 

45 heart and intention pure, 
God forbid that they fhould be puniſhed. And he de- 
clared, that he ſhould always lean towards favouring 
them ; unleſs partiality, corruption, or malice ſhall clearly 
appear. And having gone through all the particulars both 
of the charge and of the defence, he concluded with de- 
claring it as his opinion, that there was no ſufficient 
ground for a criminal charge againſt theſe juſtices. And 
by the court unanimouſly, the rule was diſcharged with 


M. 32 G. 2. K. and Atbay. On ſhewing cauſe why a 


againſt a juſtice, for a miſdemeanor in refuſing to grant 
a licence to one Francis Simes (who had been licenſed for 
ſeveral preceding years) to ſell ale, as uſual; and afterwards 
convicting him, without any previous ſummons, for hav- 
ing ſold it without a licence: It appeared, that the pre- 
tended grounds upon which this rule had been applied for 
and obtained, were either falſe or fallacious. The firſt 
was, that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz. 51), 
which was claimed of him upon a diſtinct and collateral 
account, and which he denied to be due from him ; the 
payment of which ſum of money was (as he' alledged) 
inſiſted upon by the juſtice, as a condition precedent to his 
granting the man a 1 The ſecond pretended ground 
of the motion was, that the juſtice had convicted him of 
the offence, without any previous ſummons.—As te the 
firſt : The court were unanimous, that the allegation ap- 
peared to be falſe in fact; but, at the ſame time, they de- 
clared explicitly, that the juſtices have no ſort of autho- 
rity, to annex any ſuch conditions to the grant of theſe 
licences, As to the ſecond: They eſteemed it to be fal- 
lacious, as the fact came out upon ſhewing cauſe; for the 

4 man 


m be 
are 
h. J. 
eview 
form 
ppeal 
truſt. 
ſtices 
enced 
iently 
ö Pro- 
ly by 
their 
pure, 
e de- 
uring 
learly 
both 
de- 
icient 

And 
with 


vhy a 
ation 
grant 
ed for 
wards 
hav- 
pre- 
d for 
> firſt 
d him 
51), 
ateral 
; the 
dged) 
to his 
round 
im of 
o the 
n ap- 
y de- 
utho- 
theſe 
e fal- 
or the 
man 


Alehouſes. 


man was actually preſent before the juſtice (who had ſent 
for him), and was fo far from offering at making any de- 
fence, that he ſeemed rather to apply for mercy ; declar- 
ing, however, that if 2 did convict him, he would 
not pay the penalty. Thirdly, the court obſerved, that 
the man had not any where alledged, that he was inno- 
cent of the offence; which they thought it incumbent 
upon him to have done, to entitle himſelf to make this 
application againſt the juſtice —And the rule to ſhew 
cauſe was diſcharged. Burrow, Mansfield. 65 3. ff 5 

20. 


* The manner of quoting Sir James Burrow is different by 
different perfons. That author, intending to publiſh Reports 
of caſes determined in the court of king's bench during the times 
of the four laſt lords chief juſtices Hardwicke, Lee, Ryder, and 
Mansfield, begins with the laſt, juſtly ſuppoſing that the lateſt 
would be firft called for by the public expectation, and fo pur- 
poſing to continue to advance by a kind of retrograde * 22mm ; 
in like manner as was done in the publication of Creke's Reports, 
during the reigns of queen Elizabeth, king James the firſt, and 
king Charles the firſt, Thoſe in the reign of Charles the firſt 
were firſt publiſhed, and ſo upwards through the times of James 
and Elizabeth, and are now commonly diſtinguiſhed by the titles 
of Croke Charles, Croke James, and Croke Elizabeth. But where- 
as ſome authors quote the Reports in the time of king Charles, 
from their having been firſt printed, though laſt in the courſe of 
deciſion, by the diſtinction of 1 Croke, and thoſe of Elizabeth by 
3 Croke ; ſo others, by the contrary rule, quote thoſe of Elixa- 
beth by 1 Croke, and thoſe of Charles by 3 Croke : which is ſo 
far the parent of ſome confurkon. | 

Sir James Burrow intitles his Reports during the time of lord 
Mansfield, the Fourth Part of his Reports, and accordingly the 
ſame is quoted by ſome, ** 4 Burrow.” This fourth part, con- 
liſting of five volumes in folio, is quoted by others according to 
the number of volumes comprehending this fourth part, thus : 
* 1, 2, 3, 4, 5, Burrow.” But theſe five volumes having 
the pages numbered uniformly from 1 to 2835, it is thought 
molt convenient in this book to keep this fourth part diſtin by 
the appellation of Burrow Mansfeld,” and fo referring to the 
page in which ever of the five volumes the matter ſought for may 
happen to be. By which method, when the three other parts 
in proceſs of time ſhall come to be publiſhed (which is a thing 
much to be defired) they may be denominated in like man- 
ner, Burrow Ryder,” ** Burrow Lee, and Burrow Hard- 
wwicke,” which in ſome ſort may prevent the confuſion that 
happened in the publication of Creke's Reports. 

The ſaid Sir James Burrow, conſidering that it muſt needs 
be a conſiderable length of time, before his whole collection of 
Caſes can be publiſhed, and being defirous in the mean time to 

„ | . oblige 
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FE. 2 G. 3 K. v. Williams and Davis. An informitiot 
was grante 8 7751 the defendants, as juſtices of the peace 
for the borough of Penryn, for refufing to grant licencey 
to thoſe alehouſekeepers who voted againſt their recom- 
mendation of candidates for members of parliament for 


that borough. It appeared, that they had acted very | 


oſsly in this matter; having previouſly threatened to ruin 
Hole people, by not E them licences, in caſe — 
ſhould vote againſt thoſe candidates whoſe intereſt theſe 
Juſtices themſelves eſpouſed; and afterwards actually re- 
fuſing them licences, upon this account only. And lord 
Meznsfield declared, that the court granted this informa- 
tion againſt the juſtices, not for the mere refuſing to grant 
the licences (which they had a diſcretion to grant or re- 
fuſe, as they ſhould ſee to be right and proper); but for 
the corrupt motive of ſuch refuſal, for their oppreſſive 
and unjuſt refuſing to grant them, becauſe the perſons 
applying for them would not give their votes for members 
of parliament as the juſtices would have had them. Barr. 
Mansf. 1317. 

T. 5G. 3. K. v. Hann and Price, juſtices of the peace 
for the borough of Corfe Caſtle. On ſhewing cauſe againſt 
an information which had been prayed for againſt them, 
for a miſdemeanor in the execution of their office, in re- 
fuſing to grant a licence to ſell ale to one Ingram, an inn- 
keeper in that borough, merely from a motive of reſent- 
ment againſt him, for having eſpouſed an oppoſite intereſt 
in the election for members of that borough ; the defence 
was, that they did not act from any reſentment or cor- 
rupt motive, but ſolely becauſe Ingram was an improper 
perſon, and had kept a diſorderly houſe, and continued 
to keep it after full notice to the contrary, and in parti- 
cular, that he encouraged gaming and cock-fighting at 
his houſe. By lord Mansfield Ch. J. The court ſhould 
never interpoſe againſt magiſtrates, unleſs they have acted 
from bad motives and mala fide; eſpecially in ſuch a caſe 
as this, where they are intruſted with an abſolute diſcre- 
tion: But for that very reaſon, this is the ſtrongeſt caſe 
for the interpoſition of the court, if it appears that they 


oblige the gentlemèn acting in the commiſſion of the peace 
with (what was exceedingly wanted) a regular courſe of deciſions 
an Settlement caſes, ſelected out of his whole collection thoſe 
relating ſolely to the ſettlement of the poor, during the times 
of the ſaid four laſt lords chief juſtices, a moſt intereſting period, 
comprehending the ſpace of upwards of forty years; and pub- 
liſhed the ſame in two quarto volumes. Theſe are quoted in 
4bus book by the title of Burrow's Serclement Caſes.** 
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have acted upon corrupt motives. If it did appear clearly 
that this man kept a diſorderly houſe, it would be a rea- 
ſon againſt the court's interpoſing againft the juſtices. 
But this does not clearly appear. And upon the whole 
he thought, on a full diſcuſſion of the affidavits, that the 
charge upon the juſtices was not ſatisfactorily anſwered by 
them. And he declared it to be of very dangerous con- 
ſequence to permit the due diſcretion of the juſtices to be 
influenced by conſiderations of this kind. The court 
thought it a proper caſe for an information, and made the 


rule abſolute, 


Afterwards, M. 6 G. 3. the juſtices confeſſing them- 
ſelves guilty of the information, it was moved for a rule 
to diſpenſe with their perſonal appearance, on the under- 
taking of their clerk in court to anſwer for their fines. 
But the court upon full debate were unanimous in refuſing 
the motion. The general doctrine laid. down by the court 


was, that tho' ſuch a motion was ſubject to the diſcretion 


of the court, either to grant or refuſe it, where it was 
clear and certain that the puniſhment would not be cor- 


poral; yet it ought to poſe in every caſe where it 


was either probable or 
be corporal. And this, 


ble that the puniſhment would 
the example ſake ; as the no- 


22 of their being called up might deter others from 
the like offences. And finally, upon their appearance in 
court, the ſentence was, that they ſhould be committed 


for a month, fined 5ol each, 


and impriſoned till the fine 


be paid. Burr. Mansf.'1716, 1786. 
6. By the 26 G. 2. c. 13. No juſtice of the peace, be- What ju8ices 
ing a common brewer of ale or beer, innkeeper, or diſtiller, zre prohibited 


or a ſeller of or dealer in ale or ſpirituous liquors, or in- 
tereſted in any of the ſaid trades, or being a victualler or 


m granting 
licencer. 


malſter, ſhall be capable, or have any power to grant li- 
cences for ſelling ale or beer or any other liquors, but the 


ſame ſhall be void. ＋ 11. 


7. And all mayors, town clerks, and other perſons Stamp. 


whom it may concern ſhall 


make out ale licences (G) 


duly ſtamped, before the recognizance be taken; on pain 
of 101, half to the king, and half to the proſecutor, with 


colts, 6 G. c. 21. f. 56. 
Which ſtamp ſhall £ firſt 


9 Ann. c. 23. 


1 Ann. ſlat. 2. c. 22. f. 6. 
of all a 12 d ſtamp by the 


And then moreover a 20 8s ſtamp, by the 29G. 2: 
c. 12. And if any perſon ſhall write any licence without 
ſuch ſtamp, he ſhall forfeit 101 with coſts, to be reco- 
vered as ſtamp penalties; and the licence ſhall not be 


available till the duty ſhall be 
51. 29 6. 2. c. 12. |. 20, 


paid, and alſo a penalty of 
And 
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Licence for ſpi- Aim | 
rizuous liquors. Jiquors, or {trong waters, without a licence from the of- 


. 11. 29G. 2. c. 12. 48 


Wine licence. ' 


Alehonſes: 


And to prevent frauds therein, every victualler or ale. 


houſekeeper ſhall, on demand by any officer of the ſtamp 


duties, produce his licence, and permit him at his own 
expence to have a copy thereof; on pain of 408. 5 G 4, 
c. 46. 20. r | 

And every clerk of the peace, town clerk; common 
clerk, or perſon acting as ſuch, ſhall on demand by any 
officer of the ſtamp duties, or within three days next aftery 
deliver to ſuch officer, a true liſt of the names and plates 
of abode, of all the victuallers, alehouſe-keepers and other 
perſons then licenſed to fell ale or beer, or other excifeable 
liquors, by retail, within the reſpective diſtricts; and on 
delivery thereof, ſuch officer ſhall pay to him after the rate 
of one farthing for eyery licenſed perſon inſerted in the 
lit: And if he ſhall refuſe or negle& to deliver ſuch liſt, 
or not inſert therein a full and true account; he ſhall for- 
feit 51. /. 21. * 

8. And no perfon ſhall retail any diſtilled ſpirituous 
ficers of exciſe taken out ten days before, for which he 
ſhall pay 408 yearly. 16 C. 2. c. 8. / 8. 24 C. 2. c. 

. | 

And loch perſon ſhall be firſt. licenſed to ſell ale or ſpi- 
rituous liquors by two or more juſtices of the peace. 2 


G. 2. c. 28. /. 11. 9 G. 2. c. 23. . 14. 16 G. 2. c. 8. 


And the juſtices clerk ſhall have 2s 6d, and no more, 
for ſuch licence. 9 G. 2. c. 23. , 14. 24 G. 2. c. 40 


J. 28, 29. 


Which ſaid licence for retailing ſpirituous liquors, is 


treated of more at large under the article concerning ſpi- 


rituous liquors in title Exciſe. 

Note, | 524; is a double licence required for retailing of 
ſpirituous liquors ; firſt, a licence from the juſtices to ſell 
ale or ſþpirituous liquors; and then a licence by the officers 
of exciſe to ſell ſpirituous liquors. And therefore the ale 
licence ought to run ſo as to include ſpirituous liquors, 
or elſe the law ſhould be altered in this particular. The 
printed alehouſe licences from the ſtamp office endeayour 


to preſerve the juriſdictions diſtin, by excepting the ſe- 


veral kinds of ſpirituous liquors by name out of the li- 
cence by the juſtices. But this is againſt the ſtatutes ; nor 
was it intended perhaps by the legiſlature, that the officers 
of exciſe ſhould have the ſole juriſdiction in this matter, 
but rather that the primary judgment concerning the ſame 
ſhould be referred to the juſtices, 


9. By the ꝙ Ann. c. 23. A wine licence is directed to 
be on a 4s ſtamp. And by the 30 Geo. 2. c. 19. a fur- 
> ther 
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ther duty is laid thereon of 5 l, for perſons not having either 
ale or brandy licence; of 41, for perſons having an ale li- 
cence, and no brandy licence; and of 40s, for perſons 
having both ale and brandy licence. Which is treated of 
under the title Ut 1e. 

10. By the 10 E. 2. c. 17. / 10, 11. No perſon ſhall Licenceformads 
ſell made wines, without a licence from two juſtices; for . 
which he ſhall pay their clerk 2s 6d: and none ſhall be 
granted but to keepers of victualling houſes, inns, coffee- 
houſes, or alehouſes. 

And by the 31 G. 2. c. 31. . 7. The duties impoſed 
upon wine licences by the 3o G. 2. c. 19. ſhall extend to 
licences for retailing ſweets or made wines: As is alſo 
treated of under the title Winc. 


IV. Recognizance, and forfeiture thereof. 


tuous 1. On granting licences for keeping any common ale- Recognizance. 
e of. houſe or tipling houſe, the perſon licenſed ſhall enter into 
ch he a recognizance in 10 l, with two ſureties in 51 each, or 
2. c. one ſurety in 101, (H) as well againſt the uſing of un- 
lawful games, as alfo for the uſing and maintainance of 
Ir ſpi- good order and rule to be had and uſed within the ſame, as 
_ by their diſcretion ſhall be thought neceſſary and conve- 


c. 8. ment; and if ſuch perſon ſhall be hindered thro' ſickneſs or 
infirmity, or other reaſonable cauſe to be allowed by the 


more, juſtices, to attend in perſon, they may grant the licence, 
c. 4% on two ſureties entering into ſuch recognizance in 101 
each, 3 &,6 Kd. 6. c. 25. /. 1. 26 8. A. c. 31. / 1. 
Irs, is As by their diſereti on ſhall be thought neceſſary and conve- 
8 ſpi- nient] Mr. Dalton obſerves upon theſe words in the ſtatute 
| of 5 & 6 Ed. 6. that the matter of the condition of the re- 
ing of cognizance 1s by the ſtatute partly referred to the diſcretion 
to ſell of the juſtices. And he ſays, in ſome ſhires the juſtices have 
fficers agreed upon certain articles framed by their diſcretion, and 
the ale generally to be propounded to- all common ale ſellers ; 
quors, taking their bond for performance of the ſame ; a copy 
The whereof they uſed to deliver to every of them; which 
eayour manner (he ſays) had been allowed. 
the ſe· And amongſt articles of this kind, he recommends to 
the li- the juſtices care theſe three eſpecially. 1. That no ale- 
S ; nor houſekeeper, upon the Lord's day, ſhould receive or ſuffer | 
others to remain any perſons whatſoever, as their gueſts, in any 
natter, their houſes or other places, to tipple, eat or drink ; other 
e ſame 


than travellers, and ſuch as come upon neceſſary buſineſs. 
2. That they ſuffer no perſon whatſoever, reſorting to 


their houſes only to eat and drink, to remain there after 
Vo. I. the 


Red to 
a fur- 
ther 
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the hour of nine in the evening in winter, and ten in 
ſummer. 3. That they ſuffer no perſon, reſorting to their 
houſes only to eat and drink, to remain tipling there above 

one hour, other than travellers. Dat. c. 176. 

To be fled at 2. Which ſaid recognizance, with the condition there- 

the ſeſſions. of, fairly written or printed, ſhall forthwith, or at the next 
ſeflions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the juſtices, to be by him en- 
tered or filed among the records. 26 G. 2. c. 31. / 1. 

Penalty for li- 3. And for eve 7 licence granted, without taking ſuch 

cenſing other- recognizance ; and for every ſuch recognizance taken, 

_ and not ſent or returned; every juſtice figning ſuch li- 
cence, ſhall forfeit 31 6s 8d. 5&6 Ed. b. c. 25. J 2. 
236 , 2. c. 31 ½ 1. 

Which ſaid forfeiture, for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 
gether with coſts. 26 C. 2. c. 31. / 6. But it is not 
ſaid who ſhall have the penalty for not returning the re- 
cognizance to the clerk of the peace, therefore that ſhall 
go to the king. 

Recognizances 4. And the clerk of the peace ſhall keep a regiſter or 

to be calzndred. calendar of all ſuch recognizances, and ſhall deliver to 
the juſtices, at the meeting for granting licences, a true 
copy of ſuch regiſter or calendar. 26 G. 2. c. 31. 

Fee for the re- 5. And for every recognizance ſhall be paid by the 

cognizance. Clerks of the juſtices taking ſuch recognizances, to the 
clerk of the peace, for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or 
calendar 18; which ſhall be paid to the clerks of the ſaid 
juſtices, by the perſons licenſed, over and above the fees 
payable to the ſaid juſtices clerks. 26 C. 2. c. 31. % 5. 

Proceſs on the 6. By the 5 & 6 Ed. 6. c. 25. / 3. The juſtices hall 

recognizan'e. have power, in their quarter- ſeſſions, by preſentment, in. 
formation, or otherwiſe by their diſcretion, to inquire of 
all ſuch perſons as ſhall be admitted and allowed to keep 
any alehouſe or tipling houſe, and that be ſo bound by 
recognizance, if they have done any act whereby they 
have forfeited the ſame recognizance, and they ſhall upon 
ſuch preſentment or information award proceſs againſt 
every ſuch perſon fo preſented or complained upon before 
them, to ſhew why he ſhould not forfeit his recognizance ; 
and ſhall have power to hear and determine the ſame, by 
all ſuch ways and means, as by their diſcretion ſhall be 
thought good, 
And by the 26 G. 2. c. 31. Any juſtice on complaint 
or iuformation that ſuch licenſed perſon hath committed 
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any act, whereby in the judgment of ſuch juſtice the re- 


cognizance may be forfeited, or the condition broken, may 


by 
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by ſummons under hand and ſeal require ſuch perſon to ap- 
pear at the general or quarter ſeſſions, then and there to 
anſwer to the matter of ſuch complaint or information ; and 
alſo may bind the complainant, or any other perſon in a 
recognizance to appear and give evidence; and the ſeſſions 
may direct the jury which ſhall there attend for the trial 
of traverſes, or ſome other jury of twelve honeſt and ſub- 
ſtantial men, to be then and there impanelled by the ſhe- 
riff without fee, to inquire thereof; and if the jury find 
that ſuch perſon hath done any act whereby the recogni- 
zance is broken, ſuch act being ſpecihed in ſuch complaint 
or information, the court may adjudge him guilty ; which 
verdict and adjudication ſhall be final; and thereupon the 
court ſhall order the recognizance to be eſtreated into the 
exchequer, to be levied to his majeſty's uſe; and the ſaid 
perſon ſhall be diſabled to ſell any ale, beer, cyder, perry, 
or ſpirituous liquors for three years, and any licence grant- 
ed to him for ſuch term ſhall be void. /. 7. Provided, that 
the juſtices, at the requeſt of the proſecutor, or of the 
party complained of, or either of his ſureties, may adjourn 
the trial to the then next ſeſſions. /. 8. 

And if any perſon ſhall be diſabled, by conviction, to 
fell ale, beer; cyder or perry; he ſhall by the ſame con- 
viction be diſabled to (ell any ſpirituous liquors, any licence 
before obtained for that purpoſe notwithſtanding; and 
every licence granted to him for ſelling ale, beer, cyder, 
perry, or ſpirituous liquors, ſhall be void; and if he ſhall 
ſell during ſuch diſability, he ſhall be puniſhed as for ſel- 
ing without licence; and a certificate from the clerk of 
the peace (which he ſhall grant without fee) of ſuch con 
viction ſhall be legal evidence. id. /. 11. | 

Which conviction ſhall be in this or the like form : 


Middleſex, O. is convicted on his own confeſſion, (or 


* on the oath of ———) of having ſeld ale, 
beer, or other liquors, in the pariſh in this county, on 
the — day of —— after being diſabled to ſell the ſame. This 
is the firſt, ſecond, or third conviftion. Gjven under my hand 
and jeal this day eu | 


Which ſaid conviRion ſhall be certified to the next 
ſeſſions, to be filed amongſt the records, / 13. 


V. To what places the licence fhall extend. 


1. No licence ſhall intitle any perſon to keep an alehouſe Licence reftrain- | 
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in any other place, than that in which it was firſt kept by ed to tne places 


virtue of ſuch licence ; and ſuch licence with regard to 
all other places-ſhall be void. 26 C. 2. 31. |. 3. 
D 


2 2. And 
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2. And if any licenſed perſon ſhall die or remove out 
of his houſe ſo licenſed ; his executors, adminiſtrators, or 
aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
thereof, may continue during the reſidue of the term, 
without any new licence or certificate, 26 G. 2. c. 31. 


J. 3. 29 C. 2. c. 12. / 23. | 
And if any alehouſe or victualling houſe ſhall become 


empty or unoccupied after the general day for licenſing 
(the occupier whereof was duly licenſed the year preced- 
ing); two juſtices at a petty ſeſſions may grant a licence 
to any new tenant or occupier till the next general licen- 


ling day, obtaining firſt a certificate as above mentioned. 
20 G. 2. e. 12. þ 24- 


Shall become empty or unoccupied] That is, as it ſeemeth, 


by the removal of the former tenant; for in many places 


the tenants change their habitations, not in September 
when the licence is required to be granted, but at fome 
future time, as at May-day, or Whitſuntide. In this caſe, 
where the tenant, intending to remove, hath not taken 
out a licence for that year, his ſucceſſor may obtain a li- 
cence until the next general licenſing day, by applying to 
two juſtices at a petty ſeſſions, and making it appear to 
them by certificate that he is a perſon fit to receive a li- 
cence, and alſo making it appear that the houſe is proper 
to be licenſed, whereot the proof muſt be by its having 
been licenſed the year next before. 


IVI. How long the licence ſhall continue in force. 


The licence granted at the general licenſing day ſhall 
be made for one year only, to commence on Sept. 29. 
26 Go: 31.4. 


And the licence granted at a petty ſeſſions in the caſe of 


a licenſed houſe becoming unoccupied (as hath been faid) 
ſhall be made until the next general licenſing day. 29 G. 
2. c. 12. . 24. | 


VII. Offences in brewing of ale. 


1. By the 1 V. fel. 1. c. 24. . 17. No common brewer 
or retailer of beer or ale, ſhall uſe in the brewing or work- 
ing thereof any melaſſes, courſe ſugar, honey, or com- 
poſition or extract of ſugar; on pain of forfeiting the li- 
quor, and alſo 100 % half to the king, and half to him 
that ſhall ſue in ſix months, 

2. And by the 10& 11 V. c. 21. /. 34. If any com- 
mon brewer or retailer of beer or ale, thall uſe any melaſſes, 
| 2 | courſe 
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coarſe ſugar, honey, or compoſition or extract of ſugar, in 
the brewing, making, or working of any ale or beer; or 
if any common brewer ſhall receive into his cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
he ſhall forfeit 100 % to be recovered and migitated as by 
the laws of exciſe ; and the ſervant or other aſſiſting there- 
in, ſhall forfeit 20/ in like manner, and in default of pay- 
ment ſhall be impriſoned three months. 

3. And by g Ann. c. 12. No common brewer, inn- 
keeper, or victualler, ſhall uſe any broom, wormwood, or 
any other bitter ingredient (to ſerve inſtead of hops) in any 
beer or ale for ſale (except infuſing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale or 
beer); on pain of 20 /, half to the king, and half to the 
proſecutor, to be levied as by the laws of exciſe. /{. 24, 
26. 
4. And by 12 Arn. ſtat. 1. c. 2. No common brewer, or 
retailer of beer or ale, ſhall uſe any ſugar, honey, foreign 
grains, guinea pepper, eſſentia bine, coculus indiae, or any 
unwholſome ingredients in the brewing of beer or ale, or 
mix any of them therewith, on pain of 20%, to be reco- 
vered and mitigated as by the laws of exciſe, half to the 
king, and half to him that ſhall ſue. /. 32. 


VIII. Innkeepers obliged to receive gueſts. 


If one who keeps a common inn, refuſe either to re- 
ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable 
price for the ſame; he 1s not only liable to render da- 
mages for the injury, in an action on the caſe at the ſuit 
of the party grieved, but may alſo be indicted and fined 
at the ſuit of* the king. 1 Haw. 225. 

Alſo it is ſaid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a ſign before his door or not, 
if he make it his common buſineſs to entertain paſſengers. 
But how the officer may compel him may be a queſtion: 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſe to be ſuppreſſed, or elle to preſent ſuch offence at 
the aſſizes or ſeſſions, that ſo ſuch offender may be there- 
upon indicted. Dalt. c. 7. 


IX. Soldiers quartered in alehonſes. 


By the yearly acts againſt mutiny and deſertion, the 
conſtable, and in his default, a juſtice of the peace, may 
3 quarter 


Jutic-s to rate 
Ws price of veſ- 
{ei 3, 
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quarter ſoldiers in inns, livery ſtables, alehouſes, and 


victualling houſes; as is ſet forth more at large in title 
Seldters. 


X. Concerning ale veſſels, and the meaſure of ale. 


1. The juſtices in Eaſter ſeſſions yearly (and mayors in 
corporations) ſhall rate the price of all barrels, kilderkins, 
firkins, and other veſſels to be ſold for ale or beer to be 
uttered therein; And if any cooper ſhall not fell the ſame 


according to ſuch rate, he ſhall forfeit 35 44; half to the 


Barrel, what, 


Quarts and pints 
te be marked. 


king, and half to him that ſhall ſue, 8 EL. c. g. 

2. Every barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and the barrel of ale 32 gallons ; and 
in all other places, 34 gallons ſhall be reckoned for a bar. 
rel of beer or ale. 12 C. 2. c. 24. , 34. 1 . ft. 1. . 
24. 8. | 

wo By 118 12/7. c. 15. which is required to be given 
in charge at the ſeſſions to the grand jury, it is enacted, 
that all innkeepers, alehouſekeepers, ſutlers, victuallers and 
other retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and ſelling ale or beer, ſhall 
retail and fell the ſame in and from their houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
chequer, in a veile] made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
made and ſized to the ſtandard, and figned, ſtamped, or 
marked to be of the content of the ſaid ale quart or ale pint, 
according to the ſaid ſtandard, either from the exchequer, 
or from ſome city, town corporate, borough, or market 
town where a ſtandard ale quart or pint, made from the 
ſaid ſtandard, ſhall be kept for that purpoſe ; and ſhall not 
retail and utter any ale or beer, in any other veſſel not 
ligned and marked; on pain of forfeiting not above 40, 
nor under 105, for every offence, half to the poor, and half 
to him that {hall profecute or ſuc for the ſame, to be reco- 
vered before one juſtice, by the oath of one witnels, and 
to be levied by warrant of diſtrefs, rendering the overplus, 
deducting thereout the reaſonable charges. /. 1, 6. The 
proſecution to be within thirty days. /. 6. 

And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law. /. 2. 

But it is not neceſſary that beer or ale fold to be ſpent 
out of the houſe, be carried away in ftandard meaſures; 
but it is ſuncient if it be mcaſured out by the ſtandard, 


＋ 7. 


Wha all mak 4. And every mayor, or chief officer of every city, tow! 


them. 


corporate, borough, or market town, ſhall on requeſt to 
bim 
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him made, cauſe all ale quarts and ale pints, made of wood, 
earth, glaſs, horn, leather, pewter, or other good and 
wholeſome metal, which ſhall be brought to him, to be 
meaſured and ſized with the ſtandard in his cuſtody, and 
(hall then cauſe the ſame, and every of them, to be plainl 
and apparently ſigned, ſtamped, and marked with W 
and a crown, for which they ſhall not receive above one 
farthing for each meaſure ; on pain of 51, to be recovered 
as aforeſaid, and he ſhall alſo pay to the party grieved tre- 
ble damages with coſts, by action at law. 11 & 12 W. 
c. 15. . 5. 

42. Moſt of the books do ſet forth that the ſub- com- 
miſſioners or collectors of exciſe ſnall procure ſtandard 
quarts and pints out of the exchequer, for every market 
town; but this was only required of them before June 24, 
1700, and not ſince. /. N 
; 5. An indictment will lie for ſelling ale in pots un- Indiqment. 
SILVER ſealed, althoꝰ the ſtatute appoints another method of pro- 
ceeding; becauſe meaſures are by common law, and the 
ſtatutes only direct the manner of aſcertaining them. 
S any Blackerby. 10. 


ſhall But in ſuch caſe the indictment muſt net be upon the 
a full ſtatute, but at the common Jaw ; and the offence ought 
e ex- to be laid, not for ſelling in pots unſealed, but in pots 
„ lea- wanting meaſure. 

netal, 

d, or 3 7 

* XI. Enhancing the price of ale. 
quer, By the 2 & 3 Ed. 6. c. 15. If any brewers ſhall 
jarket conſpire to ſell their victuals but at certain prices; 
m the , ſhall, on conviction in the ſeſſions or leet, by wit- 
1 not neſs, confeſhon, or otherwiſe, forfeit 101 to the king 
el not 


for the firſt offence, and if not paid in fix days, they 
ſhall be impriſoned twenty days; for the ſecond offence, 
201 in like manner, or the pillory ; for the third of- 


405, 
d halt 


reco- ence 40 l. in like manner, or the pillory, Joſs of an 

„ and ear, and to become infamous. But by the 2 G. 3. c. 14. 

_— No brewer, innkeeper, victualler, or other retailer of 
ne 


ſtrong beer or ale, ſhall be ſued or moleſted by indict- 


ment, information, popular action, or otherwiſe, for ad- 


or the vancing the price of ſtrong beer or ale, in a reaſonable "I 
4. degree. l 

» ſpent 

ſures; 


ndard, All. Innkeepers / uffering tipling. 


By the 1 J. c. 9. If any innkeeper, victualler, or ale- 
nouſckceper, or tavernkeeper keeping an inn or victual- 
4 ling 


„town 
ae it ro 
im 
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.ket town or village, ſhall for the time of their ſaid con- 


one witneſs, forfeit 10s to the poor. 1 F. c. 9. / 2. 


party offending to be by ſuch mayor or juſtice committed 
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ling houſe, ſhall ſuffer any perſon inhabiting in any city, 
town corporate, market town, village, or hamlet, where 
ſuch inn, tipling houſe, or alehouſe ſhall be [and by 1 C. 
c. 4 wherever he ſhall inhabit], to continue drinking or 
tipling therein (except ſuch as ſhall be invited by any 
a. and ſhall accompany him only during his ne- 
ceſſary abode there; and except labouring and hand- 
dicraftſmen, in cities, towns corporate, and market towns, 
upon the uſual working days, for one hoyr at dinner time, 
to take their diet in an alehouſe; and except labourers 
and workmen, which for the following of their work by 
the day or by the great, in any city, town corporate, mar- 


tinuing in work there, ſojourn, lodge or victual in any 
inn, alehouſe, or other victualling houſe ; and except for 
urgent and neceſſary occaſions to be allowed by two juſ- 
tices); he ſhall, on conviction thereof before the mayor or 
a juſtice of the peace, on view or confeſſion, or oath of 


.. 21 K. 9. 

The tame to be levied by the conſtables or churchwar- 
dens by way of diſtreſs; and for default of ſatisfaction 
in fix days, the diſtreſs to be appraiſed and fold, ren- 
dring the overplus; and for want of ſufficient diſtreſs, the 


to the common gaol, there to remain until the penalty be 
truly paid. 1 J. c. 9. / | 

And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do neglect to certify the default, by the 
ſpace of 20 days, to ſuch mayor or juſtice ; every perſon 
ſo offending ſhall forfeit 40s to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice ; the 
Ciſtreſs to be detained ſix days; in which time if payment 
be not made, the goods to be appraiſed and fold, return- 
ing the overplus ; for want of ſufficient diſtreſs, the con- 
fable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 F. c. 9. / 4. 

And alſo, the faid oftence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet; and 
thereupon ſuch due proceedings ſhall be had for the con- 
viction, as in ſuch like cales upon any indictment or pre- 
ſentment is uſed. 4 J. c. 6. / 5. 

And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeveral oaths incident to their offices, 
be charged to preſent the ſaid oFence. + 4 F. c. 5. /. 7. ; 
An 
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city, And moreover, if any alehouſekeeper ſhall ſuffer any 
here perſon inhabiting in any city, town corporate, market 
1 CG, town, Village or hamlet, where ſuch inn, tipling houſe, or 
g or alehouſe ſhall be, to continue drinking or tipling therein 
any as aforeſaid; he ſhall be diſabled for the ſpace of three 
ne- years to keep any ſuch alehouſe. 21 F. c. 7. J 4. 
and. 
are ATI. Perſons guilty of tipling. 
ime, x 
urers 1. If any perſon (unleſs thoſe excepted under the fore- Penalty of d p- 
k by going head, by 1 J. c. 9.) ſhall continue drinking or tipling, lis. 
mar- in any inn, victualling houſe, or alehcuſe, or any tavern 
con- keeping an inn or victualling houſe; he ſhall, on convic- 
| any tion thereof before the mayor or a juſtice of the peace, on 
t for view, confeſſion, or oath of one witneſs, forfeit for every 
) Juſe offence 3s 4d, to be paid within one week next after the 
or or conviction, to the churchwardens, who ſhall be account- 
th of able for the ſame to the uſe of the poor: And if he ſhall 
＋ 2. refuſe or neglect to pay the ſame, it ſhall be levied by di- 
ſtreſs: And if he be not able to pay the forfeiture, then 
war- the mayor, juſtice, or court where the conviction ſhall 
tion be, may puniſh the offender, by ſetting him in the ſtocks 
ren- for every offence by the ſpace of four hours. 4 J. c. 5. 
, the . 4- 1 J. . 9. 21 K . 18 4 | 
uitted The ſaid x” may alſo be inquired of and preſented, 
ty be before juſtices of aſſize, juſtices of the peace in ſeſſions, 
mayors, and in the leet; and proceeding ſhall be had 
their thereupon for the conviction, as upon indictment or pre- 
de- ſentment. 4 F. c. 5. þ. 5. 
y the The offender to be preſented, indicted, or convicted in 
erſon ſix months. 4 J. c. 5. / 11. 
ed by And all conſtables, churchwardens, aleconners, and 
; the ſidemen, ſhall in their ſeveral oaths incident to their of- 
ment fices, be charged to preſent the ſaid offence. 21 F. c. 7. 
turn- 2 
con- 2. And if any alehouſekeeper ſhall be convicted of the Alchoufekecper 
1ayor ſaid offence, he ſhall moreover for the ſpace of three years S, u 
main be diſabled to keep any ſuch alehouſe. 7 F. c. 10. 
21 J. c. 7. ſ. 4. 
pre- | 
ge XIV. Concerning drunkenneſs. 
"Ml 
con- 1. Drunkenneſs excuſeth no crime; but he who is Drinkeansfs no 
pre- guilty of any crime whatever, though his voluntary 
drunkenneſs, ſhall be puniſhed for it as much as if he had 
ſide- been ſober. 1 Haw. 2. 
oes, 2. If any offend their brethren by drunkenneſs, the Spiritual cen- 


70 churchwardens and ſidemen ſhall preſent the ſame to the fare. 
* ordinary, 
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ordinary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts ; and ſuch notorious offen- 
ders ſhall not be admitted to the holy communion, till they 


de reformed. Can. 109. 


Penalty for the 
kit often e. 


And all conſtables, churchwardens, aleconners, and 
ſidemen, ſhall 5 oo to preſent the offence of drunken- 
neis. 4 c. 

3. = * pertun 5. ſhall be drunk, and thereof fhal! 
be convicted (I K) before one juſtice, or mayor, on view, 
confeſſion, or oath of one witneſs, ſhall forfeit for the firſt 
oltence 5% to be paid within one week after conviction, 
to the churchwardens (L), who ſhall be accountable for 
the ſame to the uſe of the poor; and if he ſhall refuſe or 
neglect to pay the ſame as aforeſaid, it ſhall be levied by 


| difireſs (M); and if the oftender be not able (N) to pay 


Second offence. 


Who may in- 
quire thereof. 


In what time, 


the ſeid ſum of 58, he ſhall be committed to the ſtocks 
(O), os to remain by the ſpace of fix hours. 4 F. c. 5. 

2. „t. 7%. 1. 

* And if bay canttable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 
every perſon fo offending ſhall forfeit 10s, to be levied by 
diſtreſs, by any other perſon having warrant from any 
mayor, juſtice, or court, where any fach conviction ſhall 
be, to be paid to the churchwardens, who ſhall account 
for the ſame, to the uſe of the —_ where the offence {hall 
be committed. 4 J. c. 5, 

4. And if any perſon once conv Qed of . 
ſhall after that be again convicted of the like offence, he 
ſhall be bounden with two ſureties in a recognizance or 
obligation of 101, with condition to be from henceforth 
of good behaviour. 4 3-6-% 5 6. 0. 

To be of £59d 3 Loba Hal, er A ſta- 
tute of 34 £4. 3. c. 1. which gave juſtices power to bind 
malefactors to the good behaviour, generally, without any 
time limited, ſays, that it is not meant that the ſame ſhall 
be perpetual, but in the nature of bail, wiz. to appear 
at ſuch a day at their ſeſſions, and in the mean time to be 
of good behaviour. 2 H. H. 136. 

5. The ſaid offence may allo be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors, and in the leet ; and thereupon proceis 
ſhall be had for the conviction, as upon indictment or prę · 
ſentment. 4 J. c. 5. /. 5, 

6. But the offenders ſhall be preſented, indicted or con- 
victed in fix months. 4 J. c. 5. / 12. 
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7, It is alſo provided, that this act ſhall not abridge the None to be twice 
eccleſiaſtical juriſdiction. 4 J. c. 5. , 8, — 
But when the offender hath been once puniſhed, by any I 

the ways before mentioned, he ſhall not be puniſhed again 
þy any other * or means. Fa 9. | 
8. If any alehouſekeeper ſhall be convicted of being Alchouſekeeper 
drunk; he ſhall, beſides the penalties abovementioned, be drunk, 
utterly diſabled to keep any ſuch alehouſe, for the ſpace of 
three years next enſuing the conviction. 7 F. c. 10. 
9. wh perſon in his majeſty's pay in the navy, being Ny. 
guilty of drunkenneſs, ſhall incur ſuch puniſhment as a 
court martial ſhall think fit to impoſe. 22 G. 2. c. 33. 
Art. 2. 


XV. Detaining goods for the reckoning 


1. An innkeeper may detain the perſon of the gueſt who General power 
eats, or the horſe which eats, till payment. And this he of 9:taining, 
may do, without any agreement for that purpoſe, For 
men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging condition, that they ſhall 
retain the party's property in caſe of nonpayment; nor 
make ſuch diſadvantageous and impudent a ſuppoſition, 
that they ſhould not be paid. And therefore the law an- 
nexes ſuch a condition, without the expreſs agreement of 
the parties. Bac. Abr. Inns. 

For it would be hard to oblige him to ſue for every little 
debt; and à greater hard{hip, that he might not be able 
to find who was his gueſt. id. | 

2. But an horſe committed to an innkeeper, may be de- Horte to be des 
tained only for his own meat, and not for the meat of the tained only for 
gueſt, or of any other horſe ; for the chattels in ſuch caſe d. n meat. 
ar2 only in the cuſtody of the law for the debt that ariſes 
trom the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 
doth not admit private perſons to take repriſals. Bac. Mr. 

Inns. 1 Bulft. 207. 

3- Alſo, if any innkeeper, alehouſekeeper, victualler, Reckoning to be 
or ſutler, in giving ny account or reckoning in writing, in particulars 
or otherwiſe, ſhall refuſe or deny to give in the particular >" aa; * 
number of quarts or pints, or ſhall ſell in meaſures un- 
marked; it ſhall not be lawful for him, for default of pay- 
ment of ſuch reckoning, to detain any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he ſhall be left to his action at 
law for the ſame, any cuſtom or uſage to the contrary not- 
withitanding, 11& 12 IF. c. 15. / 2. | | 

4. In 
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—— to 4. In like manner if the innkeeper gives credit to the 
taken away, 


not to de re. party for that time, and lets him go without payment; 
taken. then he hath waived the benefit of the cuſtom, and muſt 
rely on his other agreement. 8 Mod. 172. 
Goods ſeiſed, not 5. An innkeeper that detains a horſe for his meat, can. 
to beulede not uſe him; becauſe he detains him as in cuſtody of the 
law : and by conſequence, the detention muſt be in the 
nature of a diſtreſs, which cannot be uſed by the diftrainer, 
Bac. Abr. Inns. 
Whether tbeß 6. But by the cuſtom of London and Exeter, if a man 
may be fold. commit an horſe to an innkeeper, and he eat out his price; 
the innkeeper may take him as his own, upon the reaſon- 
able appraiſement of four of his neighbours ; which was, 
it ſeems, a cuſtom ariſing from the abundance of traffick 
with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to ſell 
the horſe, by the general cuſtom of the realm. Bac. Abr. 
Inns. | 
So in the caſe of Jones and Pearle, E. 9 E. In trover 
for three horſes, the defendant pleaded that he kept a pub- 
lick inn at Glaftenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up his horſes there; and 361 being 
due to him for keeping the horſes, which was more than 
they were worth; he detained and ſold them, as well he 
might : But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuſtom, as in the city of London, And be- 
ſides, when the horfes had been once out, e power of 


detaining them for what was due before, did riot ſubſiſt at 
their coming in again. Str. 556. 


4 


XVI. Goods of a gueſt ſtolen out of an inn. 


Innkoeveran- 1. Inns were allowed for the benefit of travellers, who 
ee le. have certain privileges whilſt they are in their journeys, 
senke and are ina more peculiar manner protected by the law: 
it is for this reaſon, that the innkeeper ſhall anſwer for 
thoſe things which are ſtolen within the inn, though not de- 
livered to him to keep, and tho? he was not acquainted that 
the gueſts brought the goods to the inn; for it ſhall be 
intended to be thro' his negligence, or occaſioned by the 
tault of him or his ſervants. 8 C. Caley's caſe. 

So if he puts a horſe to paſture, without the direction 
of his gueit, and the horſe is ſtolen, he muſt make ſatis- 
faction. (But otherwiſe, if with his direction.) id. 

In like manner, if an innkeeper bids his gueſt take the 
Key of his Chamber and lock the door, and tells him that 


ne 
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he will not take the charge of the goods ; yet if they are 
ſtolen he ſhall be anſwerable : becauſe he is charged by 
law for all things which come to his inn; and be cannot 
diſcharge himſelf by ſuch or the like words. Dalt. c. 56. 
Blackerby. 169. -” 

2. Holt C. J. doubted whether a man is a gueſt by ſet- Who ſhall be 
ting up his horſe at an inn, though he never went into the {em « gue 
inn himſelf ; but the other three juſtices held, that ſuch * "ey 
perſon is a gueſt by leaving his horſe, as much as if he 
had ſtaid himſelf, becauſe the horſe muſt be fed, by which 
the innkeeper has gain ; otherwiſe if he had left a trunk, 
or a dead thing. 1 Salk. 388. 

So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, as the cafe was), and 
departs leaving it with the hoſt, and two days after comes 
again; whereas in the time of his abſence this was ſtolen ; 
he ſhall not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and theretore ſhall 
not be charged for the loſs thereof in his abſence. 1 Rell's 
Abr. 2. 

If an attorney hires a chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery in it, - 
becauſe the party is as it were a leſſce. M. 877. 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there; 
he is no gueſt, but a lodger, and ſo not under the inn- 
keeper's protection: but it he eats and drinks, or pays for 
his diet there, it is otherwiſe. 12 Med. 255. 

Soldiers billeted are gueſts. Clayt. 97. 


XVII. Gueſts flealing goods. 


A gueſt in a common inn, ariſing in the night time, 
and carrying goods out of his chamber into another room, 
and from thence to the ſtable, intending to ride away with 
them, is guilty of felony, altho* there was no treſpaſs in the 
taking of them (which yet is generally required in caſes 
of felony.) Dalt. c. 40. 


NOTE, The univerſities are generally excepted out 
of theſe acts concerning alehouſes. 


Alehonſes. 


A. Information and complaint for ſelling ale with- 
out licence; on the 5 C. 3. c. 46. 


Weſtmorland. E it remembred, that this day if 


— in the — year of the reign of 
his majeſty king George the third that now is, A. I. gentle- 
man, in his proper perſonz as well for his ſaid majeſty as for 
himſelf, exhibiteth to me J. P. 7 one of his ſaid ma- 
jeſiys juſtices of the peace in and for the ſaid county, a com- 
plaint and information, and thereby informeth me, that on 
the —— day of —— now iat paſt, and at ſeveral times 
between the ſaid — day of — and the time of exhibit- 
ing this information and complaint, ene A. O. of —— in the 
county aforeſaid, yeoman, at aforeſaid in the county 
oforeſaid, did ſell ale and beer, and other exciſeable liquors, 
by retail, without being duly licenſed fo to do; whereby the 
faid A. O. hath forfeited the ſum of 405, together with the 
coſts and expences of conuicting the ſaid A. O. for the ſaid of- 
fence ;, and that A. W. of in the ſaid county, yeoman, 
is a material witneſs to be examined concerning the premiſes : 
Aud thereupon the ſaid A. I. who as well for his faid majoſty 
as for himfelf exhibiteth this information, prayeth judgment of 
me the faid juſtice in the premiſſes, that he may have ane moiety 
of the ſuid ſum of 40s, and alſo the coſts and expences of ſuch 
convietion as afiriaid, according to the form of the flatute in 
that caſe made; and that the ſaid A. O. may be ſummoned 15 
anfwer the premiſſes, and the ſaid A. W. to teſtify his knows- 


ledge therem. 
A. I. 
Before me the juſtice 
atorciaid, 


J. P. 


B. Summons of a perſon for ſelling ale without li- 
dence; and alſo of a witneſs; on the 5 G. 3. 
c. 46. | | 


Weſtmorland. Et of ——— in the ſaid 


W HERE AS à complaint and information hath been 
this day exhibited before me J. P. efquire, one of his 
mapeſty's juſtices of the peace in and for the ſaid county, by A. I. 
of gentleman, ſetting forth, that on the day of 
nn laſt paſt, and at ſeveral times between the ſaid 
— day of and the time of exhibiting the ſaid infor- 


mation and complaint, one A. O. of —— in the county afore- 


rith- 
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aid, yeoman, at —— aforeſaid in the county aforeſaid, did 
lell ale and beer, and other exciſeable liquors, by retail, with- 
ont being duly licenſed ſo to de; and that A. W. of en 
the ſaid county, yeoman, is a material witneſs to be examined 
concerning the premiſſes : Theſe are therefore to require you forth- 
with to ſummon the ſame A. O. to appear before me at —— 
in the ſaid county, on — the of at ihe 
heur of —— to anfwer to the matter ſo complained and in- 


formed A againſt him; and to ſummon alſo the faid A. W. ta 
appear efore me at the ſame time and place, to teſtify his knows- 
ledge in the premiſes. And be you then there to certify what 
you ſhall have done in the execution hereof. Herein fail you not. 
Given under my hand and ſeal this —— day of in 


? 


the — year 


Note, a ſeparate ſummons ſor a witneſs, in behalf of 
either of the parties, may eaſily be extracted from the 
premifes, mutatis mutandis. 


C. Conviction for ſelling ale without licence; 
on the 5 C. 3. c. 46, ſpecially directed by the 
ſtatute. | 


Middleſex. DE it remembred, that on this —— day of 

in the year A. O. off — 
was duly convifted before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the county of M. for felling ale er beer, 
or other exciſeable liquors (as the caſe ſhall be) without being 
duly licenſed fo to do, according to the ſtatutes in ſuch caſe made 
and provided, whereby he has forfeited the ſum of this 
being the firſt, ſecond, or third offence (as the caſe ſhall be) 
beſides the coſts and expences of this convietion ,, which ces aud 
expences I the jaid juſtice of the peace do hereby aſcertain and 
Maß at the ſum of purſuant to the flatute in ſuch caſe 
made and provided. Given under my hand and ſeal, the day 
ond year above written. 


D. Commitment on non-payment of the penalty 
for ſelling ale without licence; on the 5 G. 3. 
c. 46. 


To the conſtable of in the ſaid 
county, and to the keeper of his ma- 
jeſty's gaol at in the ſaid county. 


Weſtmorland 5 


HERE AS A. O. of — # the county aforeſaid, 
yeaman, was on the — day of — du convicted 
before me J. P. eſquire, one of his ſaid maigſty's juſtices of the 
3 peace 
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peace in and for the ſaid county, for ſelling ale beer, or other 
exciſeable liquors, as the caſe hall be] without being duly li- 
cenſed ſo to do, according to the ſtatutes in ſuch caſe made and 
provided; whereby he hath forfeited the ſum of forty ſhillings 
(this being the firſt offence,) beſides the cofts and expences of his 
conviction, which expences I have aſcertained and aſſeſſed at 
the ſum of purſuant to the ſtatute in ſuch caſe made: 
And whereas the ſaid A. O. on the ſaid —— day of 
had notice of the ſaid conviftion, and hath refuſed or neglected 
to pay, and hath not paid, the ſaid ſeveral ſums of farty ſhillings 
and Iso therefore hereby command you the ſaid con- 
able, to apprehend him the ſaid A. O. and him to convey to 
the ſaid gaol at aforeſaid, and deliver him to tbe ſaid 
keeper thereof, together with this precept : And T do hereby com- 
mand you the ſaid keeper of the ſaid gaol, to receive into your 
cuſtody in the faid gad him the ſaid A. O. and him there ſafely 
to keep far the ſpace of one month, unleſs he ſhall ſooner pay the 
| ſaid ſeveral ſums of forty ſhillings and „ aud alſo the 
coſts, charges, and expences of executing the ſaid conviction. 
Given under my hand and ſeal, the day of in 
the year 


The like will do for the ſecond, third, or other ſubſe- 


quent offence, mutatis mutandis. 


E. F. Precept to the high conſtable to iſſue war- 
rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed; on 5 & 6 Ed. 6. 
c. 28. 2 C. 2. c. 28. and 26 G. 2. c. 31. 


To John Bownefs, gentleman, high con- 
Weſtmorland. J ſtable of the EA Yard within the ſaid 


county. 


T7 purſuance of the ſlatutes in that caſe made, theſe are to 


require you, on fight heref, to iſſue out your warrants to all 


petty conſtables belonging to the ſeveral conſtablewicks within 


your ſaid ward, in the form, or to the effect hereon indorſed. 
Given under our hands and ſeals the — — day of a 


J. . 
Re 


Form 


within 


Form of the warrant as above directed: 


8 | To the conſtable of 


peace acting within the ſaid ward to me directed, you are 
ereby required to give notice to all licenſed inn-keepers and ale- 
2 within your con/tablewick, and alſo to all perſons 
unlicenſed (ſo far as the ſame ſhall come to your knowledge) who 
dv intend to offer themſelves to be licenſed at the next general 
meeting of the ſaid juſtices for that purpoſe, that they do per- 
fonally appear before the ſaid juftices at on the 
of September next, at the hour of in the forenoon of 
the ſame day, to taks or renew their licences for the year enſu- 
ing; and alſo to give them notice, that every perſon then and 
there ta be licenſed, muſt perſonally enter into a recognizance in 
the ſum of 10 1, together with two ſureties in 5 1 zach, or one 
ſurety in 10 hn that they will not uſe or ſuffer any unlawful 
games, and that they will keep good order and rule within their 
refpeftiue houſes and ether places; and if any ſhall be hindred 
by ſickneſs, or other reaſonable cauſe to be allowed by the ſaid 
juſtices, that he muſt procure two ſureties then and there to be 
bound in like manner in 10 l each, 

And unto ſuch perſons as have not been licenſed for the year 
preceding, you are further to give notice, that no licence wall 
be granted to any of them, unleſs be ſhall alſo, at the you time 
and place, produce a certificate under the hands of the minifter 
and the major part of the churchwardens and overſeers, or elſe 
of three or four reputable and ſubſtantial houſeholders of the 
place where he inhabiteth, ſetting forth that he 1s of good fame, 
aud of ſober life and converſation, 

And you are to make a return to the ſaid juſtices, at the ſame 
time and place, in writing under your had, containing tha 
names of all ſuch perſons as you ſhall have ſummined ſo to appear 
before them as is 22 together with their dwelling places, 
and the ſigns by which their houſes are known. 


B. virtue of a warrant from his majeſty's juſtices of the 


Hereef fail net. Given under my hand at Raiſbeck in. 


the Jaid county the 


Lord —. 


Gay of 
John Bowneſs, high conſtable. 

G. Licence to keep an alehouſe; on the 5 & 6 
Ed. 6.c. 25. 2 G. 2. c. 28. and 26 G. 2. c. 31. 


Weſtmorland, & T\ general meeting of his majefty's juſ- 
Eaſt Ward. tices of the peace for the ſaid county, att- 
ng within the di viſcon of the Eaſt Ward afraid in the county 


Vor. - E aforeſaid, 


in the year of our 
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aforeſaid, holden at in and for the ſaid diviſion, for I. 
cenſiug perſons to keep common inns and alehouſes the »——— 
day of September in the year of the reign of our ſove- 
reign lord George the third, of Great Britain, France, and 
Ireland, king, defender of the faith, and fs forth, and in the 
year of our Lord . | 
his majeſty's juſtices of the peace for the ſaid county, 
whoſe hands and ſeals are hereunto ſet (whereof one is of the 
quorum) aſſembled at the faid general meeting, de allow and 
licenſe A. B. yeaman, at the ſign of in within the 
diviſion and county aforeſaid, 10 keep 4 common alehouſe or vic- 
tualling houſe, and to utter and ſell vifuals, beer, ale, cyder, 
and other exciſeable liquors, to be drank in the fame houſe where 
in he now dwelleth, and not elſewhere, for one whole year from 
the 29th day of this prefent month of September, and no longer : 
So as the true afſize in bread, beer, ale, and other liquors, 
hereby allawed to be fold, be duly kept ; and no unlawful game 
er games, drunkenneſs or any other diſorder be fuffered in his 
bouſe, yard, garden, or backſide ; but that good order and rule 
be maintained and kept therein, according ta the laws of this 
realm in that behalf made. Given under our bands and ſeals, 
the day and year fir above written. 


If he hath not been licenſed the year before, then theſe 
words muſt be inſerted, (A certificate under the hands of 
having been firſt produced unto us, fetting forth that 


the ſazd 
verſation. 


But if ſuch perfon hath been licenſed the year before, 
this certificate is not required; and therefore to inſert the 
ſame in all licences is abſurd; and, if executed by the 
juſtices in ſuch form, muſt be in many inſtanees not true. 


H. Recognizance of an alchouſekeeper ; on 5 & 6 
Ed. 6. c. 25. and 26 G. 2. c. gt. 


Weſtmorland. DE it remembred, that on the — day 

of in the year 64 the reign 
of A. P. of —— in the county aforeſatd, innkeeper, 
and A. S. of yeoman, and B. S. 0 yeoman, 
perſonally came before us Muires, juſtices of the peace 
for the ſaid county, and acknowledged themſelves to owe to our 
faid ſovereign lord the ting, that is to ſay, the ſaid A. P. the 
ſum of 101, and the ſaid A. S. and B. S. the ſum of 51 
each, of good and lawful money of Great Britain, to be made 
and levied of their goods and chatiels, lands and tenements re- 


fea i vely 


is of gaod fame, and of ſober life and con- 


the 
true. 
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- day 
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ſpettively, to the uſe of our ſaid ſovereign lord the king, bis 


heirs and ſucceſſors, if the ſaid A. P. fhall make default in the 
cndition underwritten. ? | ON 
THE condition of this recognizance is ſuch, that whereas the 
above-bounden A. P. is licenſed to keep a common inn and ale- 
houſe for ene year from the 29th day of this preſent month of 
September in the houſe where he now dwelleth at — 
aforeſaid ;, if he the jaid A. P. fhall keep and maintain good 
order and rule, and ſhall ſuffer no diforders or unlawful games 
td be uſed in his ſaid houſe, nor in any outhouſe, yard, garden, 
or backſide, thercunto belonging, during the ſaid term, then thts 
recegnizance ſhall be void. EY OH 


Taken and acknowledzed the day and 
year above written, before us. 


1 P, 

. 

I. Information of drunkenneſs; on the 4 F. 6. 5. 
and 21 F. c. 7. | 


The information of A. J. of in 
the county aforeſaid, yeoman, exhi- 
bited before me J. P. eſquire, one of 

Weſtmorland, 4 his majeſty's juſtices of the peace for 
the ſaid county, the — Cay of 
| ——— in thc year ——— who on his 

{ oath faith, 


HAT A. O. of in the county aforeſaid, labourer, 
on the day of in the year aforeſaid, at the 
pariſh of in the ſaid county, was drunk; contrary to 


the flatutes in ſuch caſe made : And thereupon he the ſaid A. I. 
prayeth that he the ſaid A. O. may forfeit the ſum of five 
ſhillings to the uſe of the peer of the jaid pariſh, as by the ſaid 
flatutes is required. 


A. I. 


Before me 


J. P. 


K. Summons thereupon. 


Weſtmorland. ; To the conſtable of. 


ORASMUCH as information uten cath hath been 

made before me J. P. eſquire, one of his maje/ly's juſtices 

of the peace for the ſaid county, that A. O. of in the 
E 2 | 
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county aforeſaid, labourer, on the =—— day of — in the 
year at the pariſh of in the county aforeſaid, 
was drunk ; contrary to the /latutes in ſuch caſe made: Theſe 
are therefore to require you to ſummon the ſaid A. O. to ap- 
pear 1 me at in the ſaid county, on the 
—— day 0 to anſwer unts the 5 information, 
and to ſhew cauſe why the penalty of frve ſhillings ſhould not be 
levied on the goods of him the ſaid A. O. for the ſaid offence ; 
and be you then there to certify what you ſhall have done in 
the premiſſes. Given under my hand and ſeal, tb 


day of in the year 


Note, the juſtice may convict on his own view; and 
then the information and ſummons are needleſs. 


1. Warrant to the churchwardens (if they are not 


preſent at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
of drunkenneſs; by the 4 J. c. 5. and 21 J. c. 7. 


| To the churchwardens of the pariſh 
— j ot in the ſaid county. 


ORASMUCH as A. O. ii the county 

aforeſaid, labourer, is convicted before me J. P. efquire, 
one of his majeſty's juſtices of the peace for the ſaid county, for 
that he the ſaid A. O. on the —— day of in the year 
4c the pariſh of in the ſaid county, was drunh, 
contrary to the ſtatutes in ſuch caſe made; whereby he hath 
forfeited the ſum of five ſhillings, te the uſe of the poor of the 
ſaid pariſh  Thele are therefore to require you to demand and 
receive of and from him the faid A. O. the ſaid ſum of five 
ſhillings, ta be by you accounted for to the uſe aforeſaid: Aud 
i he ſhall r 7 or neglef to pay the ſame, by the ſpace of one 
week after uch demand made; that then you certify to me ſuch 
47 and neglect, to the end that ſuch proceedings may be had 
thereupon, as to juſtice doth appertain. Given under my hand 
end ſeal, the day of in the year —. 


M. Warrant to levy the penalty of drunkenneſs, 


on non-payment; by 4 J. c. 5. and 21 J. c. 7. 


Weſtmorland. } 8 * in the ſa 


. AS A. O. if —— in the pariſh of — 


in the county aforefaid, labourer, was on the —— 
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juftices of the peace for the ſaid county, for that he the ſaid 
A. O. was on the drunk, at afore- 
ſaid, in the pariſh and county aforeſaid, by which he hath for- 
feited the ſum of 5 s. And whereas I the ſaid . did 
iſſue my warrant on the ——— day e to the church- 
wardens of the pariſh of aforeſaid, to demand and re- 
ceive the ſaid ſum of 5s of and from the ſaid A. O. And 
whereas it duly appears to me, as well on the oath of C. W. 
thurchwarden of , the pariſh of — aforeſaid, as otherwiſe, 
that they the ſaid churchwardens did on the 
demand the ſaid ſum of 5 s of and from the ſaid A. O. but 
that be the ſaid A. O. hath neglected to pay the ſame as afore- 
ſaid, and that the ſame is not yet paid: Theſe are therefore to 
command you forthwith to levy the ſaid ſum by diſtraining the 
goods of bim the ſaid A. O. And if within 47 of [11x] 


DOD] — 


days next after ſuch diſtreſs by you taken, the ſaid ſum, toge- 
ther with reafonable charges for taking and keeping the ſaid 
diftreſs, ſhall not be paid, that then you do ſell the ſaid goods 
ſ by you diſtrained as aforeſaid, and out of the money ariſing 
by ſuch ſale, that you do pay the ſaid ſum of 58 to the chureh- 
wardens of the ſaid pariſh, for the uſe of the poor of the faid 


gariſh, rendring to him the ſaid A. O. the overplus upon de- 


mand, the neceſſary charges of taking, keeping, and ſelling the 
ſaid diftreſs, being firſi dedgeted. And if the ſaid A. O. be 
not able to pay the ſaid ſum of 5 s, and ſufficient diſtreſs can- 
not be found whereof to levy the ſaid ſum, that you certify the 
ſame to me, together with the return of this warrant. Given 


under my hand and ſeal this — day of ——, 
N. Certificate by the conſtable of want of diſtreſs. 


WET} A C. conſtable of —— in the ſaid county 
© maketh oath this 0 in 


the year — beftre me the juſtice wirbin- mentioned, that he 


bath made diligent 4 far, but doth not know of, nor can 
fd, any goods of the within-mentioned A. O. whereof to levy 
the within ſum of five ſhillings. | 
. 
Before me the ſaid 


juſtice, 


E 3 . O. Com- 
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54 Alehoules. 
O. Commitment to the ſtocks for drunkenneſ,, 


on inability to pay the penalty; on 4 F. c. 5, 
and 21 F. c. 7. | | | | 


Weſtmorland. es the conſtable of — in the ſaid 
* . County. 


| HE RE AS A. O. i the ſaid county, 
; labourer, was on the — — day of — convicted 
before me one of his majeſiy's juſtices of the peace for the 
jaid county, for that he the ſaid A. O. was on the day 
0 drunk at aforeſaid, in the pariſh of ——— 
in the ſaid county, whereby he hath forfeited the ſum of 55, 
And whereas it duly appears to me, that the ſaid A. O. is nt 
able to pay the ſaid ſum of 5s. Theſe are therefore to require 
you in his majeſty's name, to ſet him the ſaid A. O. in the 


rocks, there to remain for the ſpace of ſix hours. Given under 
my hand and ſeal the—— day of . 


6 


Almanack, 
; the 9 Ann. c. 23. & 30 G. 2. c. 19. For every 


ſheet almanack, for one year or leſs, printed on one 
fide only, ſhall be paid a ſtamp duty of 2d. For every 
other almanack for one year, 4d. If for more than one 
year, then 2d for each year; but not ſo as to charge any 
for more than if made for three years only. 

And by 21G. 3. c. 56. an additional duty of 2d 5 
laid on ſheet almanacks, whereby to adyance the ſame to 
the other almanacks not being printed on one ſide only, 
reciting that whereas the power of grapting a liberty to 
print almanacks and other books was heretofore ſuppoſed to 

e an inherent right in the crown; and whereas the crown 
hath by different charters granted to the univerſities of Ox- 
ford and Cambridge, among other things, the privilege of 
printing almanacks ; and whereas the univerſities did de- 
miſe to the company of Stationers of the city of London, 
taeir privileges of printing and vending almanacks and 
calendars, and have received an annual ſum of 10001 28 
a conſideration for ſuch privilege; and.vhereas the money 
ſo received by them hath been laid out in promoting differ- 
ent branches of literature and ſcience, to the great increaſe 
of religion and learning, and the general benefit and ad- 
vantage of theſe realms; and whereas the privilege of printing 
 &:manacks has been by a late deeifion at law found to be 

a cem- 


4 


Pra THEY gon ” TIF hon TE \ 


nneſ;, 
© $i 


ge ſaid 


county, 
nvited 


for the 


— —— 
ef 55, 
15 nit 
require 
in the 
under 


every 
IN one 
every 
in one 
ze any 


2d is 
me to 
2 only, 
erty to 
Med to 
crown 
of Ox- 
lege of 
id de- 
ondon, 
'S and 
501 as 
monej 
difter- 
\creale 
nd ad- 
rinting 


d to be 


1 Cem» 


Almanacks. 


a common right over which the crown had no controul, 
and conſequently the univerſities had no power to demiſe 
the ſame to any particular perſon or body of men, whereby 
the payments ſo made to them by the company of Stationers 
have been diſcontinued : therefore out of the additional 
duties impoſed by this act, there {hall be paid to each of 
the ſaid univerfities yearly the ſum of 5001 clear of all 
deductions. .. 10. | 

By the 10 An. c. 19. All books and pamphlets ſerving 
chiefly to the purpoſe of an almanack, ſhall be charged as 
almanacks. | 

But where an almanack contains more than one ſheet, 
one ſheet only need to be ſtamped. ꝙ An. c. 23. / 2b. 


55 


Every almanack ſhall be ſo printed that ſome part of the 


print be upon the ſtamp. 21 C. 3. c. 5b. /. 5. 
If any perſon ſhall expoſe to ſale any almanack un- 


| Namped ; he ſhall, on conviction before one juſtice on 


the oath of one witneſs, be committed to the houſe of 
correction not exceeding three months: And any perſon 
may apprehend and carry him before ſuch juſtice ; and on 


producing a certificate of the conviction under the hand of 


ſuch juſtice, he ſhall have a reward of 20s, to be paid by 
the receiver general of the ſtamp duties. 16 G. 2. c. 26. 


. 5. 30 G. 2. c. 19. 2b. 


Annutities. 


Y ſeveral acts, oath of an annuitant's life is to be 

made before a juſtice of the peace, who ſhall give a 
certificate thereof, in order to intitle ſuch perſon te re- 
ceive his annuity. 


Apothecary. See Phyſicians. 


Appeal. 


80 1 word has two ſigniſications in law; the 
one is, removing a cauſe from an inferior court, 

or judge, to a ſuperior ; as from one or more juſtices, to 
the quarter ſeſſions. | 
Tae other kind of appeal {which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by tbe 
party's own private action; proſecuting alſo for the 
crown, in reſpect of the offence ag unſt the publicx. 2 
Haw. 155. E 4 . Aud 


App:al, what. 


55 Appeals. 


In what caſes an 2. An appeal is brought in three caſes; 1, By a man 
ne? be for a wrong to his anceſtor. 2. By a wife for the death 
of her hufband. 3. For wrong done to the appellants 

themſelves, as in the caſe of robbery, rape, or maihem, 
But appeals are now diſuſed, on account of the nicety of 
the pleadings, and the charge of the proſecution ; and the 
method of indictment is generally taken, Wood, b. 4. 
6 | 

VWi:!in chat g A perſon acquitted on an indictment of murder, 

Lime an appeal mal not be ſet at liberty, but ſhall be recommitted, or 

may be brought, bailed, till the year and day be paſt; within which time 
an appeal may be brought. 3 H. 7. c. 1. 

Appeal brought 4. It is certain that an appeal may be commenced be. 

before the ſheriff fore the ſheriff and coroner, and removed from them into 

ONO .* thi king's bench by certiorari, 2 Haw. 156. 

Before juſtices of 5+ And it ſeems to be holden in Fitzherbert's abridg- 

the peace, ment, that juſtices of the peace have power to receive ap. 
-peals ; but there is much greater authority for the con- 
trary opinion. 2 Haw, 156. 

' Perſons acquit- 6. If the perſon appealed ſhall be acquitted, the appel- 

ted on appeal. lor ſhall be impriſoned for a year, and reſtore damages to 
the party, and be grievouſly fined to the king, 13 Ed. 1. 
ft. I. c. 12, That is, if the appeal ſhall appear to the 
court to have been malicious, 2 Haw. 198. 

Pardon, F Foraſmuch as an appeal is the ſuit of the party, as 
w 


as of the king, hence it is that the king cannot par- 


don an offgnder found guilty upon an appeal, as he may 
when found guilty upon an indictment: for in ſuch cafe 
he can enly pardon for himſelf, but not for the party, 
2 Haw. 155. 


mmm ambit. Ret 4 — 


Apples and pears. 


HERE AS apples and pears are frequently ſold 

by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diameter 
eighteen inches and an half within the hoop, and eight 
inches deep; and ſo in proportion: And every meaſure, 
commonly called water-meaſure, by which apples and pears 
are ſold, ſhall be heaped as uſually : And whoſoever ſhall 
fell or buy any apples or pears by any other meaſure, ſhall 
forfeit 10s, half to the informer, and half to the poor, 
on cenyiction on the oath of one witneſs, before one ju- 
Nice (or mayor), to be levied by the petty conſtable dy 
warrant. of the faid juſtice, by diſtreſs and ſale. 1 Ain. 


RT Co B Yo J. 1. 
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low 


Ce 


But this ſhall not extend to any meaſure ſealed and al- 


lowed by the fruiterers company in London. ,. 2 


Concerning the robbing of orchards, ſee tive Wyed. 
Apprehending Offenders. See Arreſt, 
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Apprentices. 


Concerning the ſettlement of apprentices, See 


title Poor. 


1. Who may take apprentices, 

IT. Who are compellable to be bound apprentices. 
III. Binding, | b 

IV. Binding of poor apprentices. | | 
V. Money given to bind out poor apprentices, 

VI. Binding poor apprentices to the ſea ſervice. 
VII. Differences between the maſter and apprentice. 
VIII. Apprentice ftealing his maſter's goods. 

IX. Inticing away an apprentice. 

. Aſſigning apprentices. 

Xl. Maſter dying. 

XII. Apprentices ſetting up their grades. 


J. Who may take apprentices. 
VERY perſon being an houſholder, and having In huſbandry. 


2 

E and uſing half a plough-land in tillage, may take 
an apprentice above the age of ten years, and under 
eighteen, to ſerve in huſbandry till twenty-one at the leaſt, 
or till twenty-four as the parties can agree. 5 El. c. 4. 


J. 25. 


2. Every perſon being an houſholder, and twenty-four In trades in 


years old at the leaſt, dwelling in any city or town corpo- W corporate, 
rate, and exerciſing any art, — or manual occu- 
pation there, may retain the ſon of a freeman, not oc- 
cupying huſbandry, nor being a labourer, and inhabiting 
in the ſame, or in any other city or town corporate, to 
ſerve and be bound as an apprentice, after the cuſtom and 
order of the city of London, for ſeven years at the leaſt, ſo 
as ſuch apprenticeſhip do not expire before the apprentice 
ſhall be twenty-four years of age. 5 El. c 4. |. 26. 

3 


But 
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In trades in 
matket towns 
not corporate. 


In any place. 


Apprentites. 


But no perſon dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonge;, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
apprentices ſhall have an eſtate of inheritance or freehol( 
of 408 a year, to be certified under the hands and ſeals 
of three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to be inrolled among the re. 
cords there. /. 27. 

And the reaſon of this (Mr. Dalton ſays) ſeems to be, 
for that ſuch as are to be bound apprentices in towns cor. 
porate, if their parents be of a competent livelihood, then 
their maſters ſhall be not only -better ſecured, but ſuch 
apprentices alſo in likelihood, ſhall have the better means 


to ſet up their trades after their times expired. And con- 


cerning ſuch, whoſe parents have not 40s a year, the 
are fitter to be bound apprentices to huſbandry, and the 
like, in the country. Dalt. c. 58. 

But by reaſon of the great alteration in the value of 
money ſince that time, this proviſion is become. of little 
uſe; for an eſtate of 40s a year then, was equal to more 


than 101 a year now. 


But the citizens of London and Norwich may take and 
have apprentices, as before this act. 4 40. 

3. Every perſon being an houſholder, and twenty-four 
years old at the leaſt, and not occupying huſbandry, nor 
being a labourer, dwelling in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 
pation, may have to apprentice the child or children of 
any other artificer, not occupying huſbandry, nor being a 
Jabourer, inhabiting in the ſame or any other ſuch market 
town in the ſame ſhire. 5 El. c. 4. /. 28. 

But no perſon dwelling in any ſuch market town, be- 


ing a merchant, mercer, draper, goldſmith, ironmonger, 


imbroiderer, or clothier, ſhall take any apprentice ex- 
cept he be his ſon, or elſe that his father and mother ſhall 
have an eſtate of inheritance or freehold of 31 a year, to 
be certified under the hands and ſeals of three juſtices of 
the ſhire where the lands lie, to the head officer of ſuch 


market town where ſuch apprentice ſhall be taken, there 
to be inrolled of record. / 29. 


4. Any perſon uſing the art of a ſmith, wheelwright, 
ploughwright, millwright, carpenter, rough maſon, plai- 
ſterer, ſawyer, limeburner, brickmaker, bricklayer, tyler, 
ſlater, helier, tyle-maker, linen-weaver, turner, coapet, 


miller earthen potter, woollen weaver weaving, hou'hold 


cloth only, fuller otherwiſe called tucker or wa. ket, 
; bu ner 
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Appꝛentices. 


burner of oare and woad aſhes, thatcher or ſhingler, 
whereſoever he ſhall dwell, may take the ſon of any per- 
ſon as apprentice, albeit his parents have no land. 5 El. 


c. 4. J 30. 
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5. Every owner of a ſhip or veſſel, and every houſ- Seamen. 


holder exerciſing the trade of the ſeas by fiſhing or other- 
wiſe, and every gunner commonly called a canoneer, and 
every ſhipwright may take apprentices for ten years or 
under; and every apprentice ſo taken, being above ſeven 

ears of age, ſhall be by the ſame covenants bound, or- 
dered and uſed to all intents, according to the cuſtom of 
London, ſo that the covenant or bond of apprenticeſhip 
be made by writing indented, and inrolled in the town 
where the apprentice ſhall be inhabiting, if it be a town 
corporate; if not, then in the next town corporate: For 
which inrollment ſhall be paid not above 12d. 5 El. c. 5. 
12. 


6. Every perſon that ſhall have three apprentices in any Number re- 


the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 
lor, or ſhoemaker, ſhall keep one journeyman ; and for 
every other apprentice above three, one other journey- 
man, on pain of 101, half to the king, and half to him 
that ſhall ſue in the ſeſſions or other court of record; ar 
if it is in a town corporate, then to be applied as by the 
charter. 5 El. c. 4. / 33. 

No hatmaker ſhall have above two apprentices at one 

time, nor thoſe for any leſs term than ſeven years, on 
pain of 51 a month, half to the king, and half to him 
that ſhall ſue in any court of record: But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he bound 
by indenture for ſeven years, and his term not to expire 
before he be twenty-two years of age. 1 F. c. 17. 
9 8. 
/ . of ſtuffs in Norfolk and Norwich, that ſhall 
employ two apprentices, ſhall alſo employ two journey- 
men; and no maſter ſhall have above two apprentices, or 
any week boy, to weaye in the ſaid trade; on pain of 31 
a month to the king. 13 & 14 C. 2. c. 5. /.18. 


I. Who are compellable to be bound apprentices. 


ſrainede 


1. If any perſon ſhall be required by any houſholder, Who ſhall be 


uſing half a plowland at leaſt in tillage, to be an ap- Bund. 


prentice and to ſerve in hufbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhall refuſe fo to 
do, then on complaint of ſuch houſekeeper to one juſtice 
{or head officer) he thall ſend for the perſon refuſing; and 


if 


bo Appꝛentitces. 
if he ſhall think the ſaid perſon meet to ſerve, and ſuch 
perſon refuſe to be bound, he may commit him to ward, 
there to remain until he be contented, and will be bound, 
5 El. c. 4. . 35 
&: what age. 2. But no — "l ſhall be bound to enter into any ap. 
| prenticeſhip, other than ſuch as be under the age of twen- 


ty-one years. 5 El. c. 4. / 46. 


| [Upon the whole, the aforeſaid directions about the 
value of the parent's eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The reſtrictions were originally intended 
(as appears by the ſtatute, 9 H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
 bourers in ancient time. And this ſtatute of the 5 Eliz. 
is only a re- enacting, as it were, of former ſtatutes ; and 


” expreſleth, that any perſon being an houſholder may take 
apprentice the ſon of any freeman, net occupying huſbandry, 
nor being a labourer. | 

3 dy 
II. Binding. SE 
mo Rag tobe by 1. One cannot be bound an apprentice without deed, 20 
decd. 1 Salk. 68. | ar 
Aud indented. 2. And by the 5 El. c. 4. it muſt be by deed indented. b. 


77 1 C. 2. Smith and Birch. An action was brought 1 
againſt the defendant, for inticing away and detaining the N 
plainti Fs apprentice, who had agreed & writing to ſerve 
the plaintiff for ſeven years. Upon ev une it appeared, t 
that the ſtyle of the writing began, This indenture, &c. but 6 
in fact the parchment was not indented, but was a deed 
poll, On exception taken to the deed, it was inſiſted that ? 
the young man was not an apptentice, becauſe he was not 
bound by an indenture. An infant can be bound no other 
way than as the ſtatute of 5 El. directs, which is by i in- 
denture, and nothing can make this good. The deed | 
cannot now be indented, for that would be a forgery, ; 
Therefore unleſs the plaintiff ſhews the apprentice to be | 
of ſall age at the time of ſigning ſuch deed, he cannot | 
he accounted his apprentice, and by conſequence no ac- | 
tion can lie for detaining the apprentice; neither can 
the plaintiff prove him to be his ſervant by his deed, for . 

he has declared for an apprentice, and muſt prove him 
ſo to be. Therefore the plaintiff was nonfuited. 1 Se, 

Cu. 222. 
But 


Appꝛentites. br 


But with reſpect to ſettlements, it is enaQed by the 


d ſuch 
ward, 31 G. 2. c. 11. that the apprentice may gain a ſettlement 
ound, under ſuch writing, altho' it ſhall not be indented. | 
| 3. And an apprentice muſt be retained by the name of And by thenune 
y ap- an apprentice expreſsly, otherwiſe he is no apprentice, tan apprentice, 


wen- tho? he be bound. Dalt. c. 58. 
4. And all indentures, covenants, promiſes, and bar- Binding other- 
gains, for having or taking apprentices otherwiſe than wife, vd. 
t the by the ſtatute of 5 El. ſhall be clearly void in the law to 
| | intents and purpoſes; and every perſon that ſhall take 


come a 

better any apprentice contrary to the ſaid act, ſhall forfeit 100, 
ended half to the king, and half to him that ſhall ſue in the ſeſ- 
ncou- ſions, or other court of record; or if it is in a town cor- 


f la. porate, then to the uſe of ſuch town as by the charter. 
Elia. 5 El. c. 4. % 41. | + | 
and 5. By the ſeveral d amp acts, the binding (except it be Stn. 
take of pariſh apprentices) ſhall be on a 5s ſtamp; and the 
TS ame ſhall not be given in evidence in any court till it be 
| ſtamped, and the duties paid. 

6. And by the 8 Ann. c. 9. Beſide the ſaid ſtamps and Aidtiond 
duties, there ſhall be paid the duty of 6d for every 20s of fh. 
every ſum of 501 or under; and the duty of 15 for every 

deed, 20s of every ſum above 501 given with any apprentice; 
| and proportionably for greater or leſſer ſums; to be paid 
ated. by the maſter. /. 32. | 
And where any thing, not being money, ſhall be given 
ught with ſuch appreatice, the duties ſhall be anſwered for the 
g the value thereof, /. 45. 


1 But this ſhall not extend to any apprentice, put out at 
ared, the common charge of any pariſh or townſhip, or out of 
* ths any publick charity. / 40. 
deed And the full ſum ſhall de inſerted in the indentme in 
that words at length, and ſhall bear date on the day of the exe- 
x not cution thereof; on pain that the maſter ſhall forfeit dou- 
other ble, half to the king, and half with full coſts to him that 
y in- ſhall (ue. J 35. | 
deed And no ſuch indenture ſhall be given in evidence in 
zery, any ſuit to be brought by any the parties thereunto, unleſs 
& ha ſuch party on whoſe behalf the ſame ſhall be given in evi- 
not dence, do firſt make oath, that to the beſt of his know- 
$4; ledge, the ſum therein inſerted was really and truly all that 
FR 7 directly or indirectly to be given with ſuch apprentice. 
for "TX 
(EPR The ſaid indentures, within the bills, ſhall he brought 
7 to the head office to be ſtamped with a ſtamp for that pur- 


poſe, and the duties paid within one month after date. 


But | 36. 
And 


Apprentices, 


And elſewhere ſhall be brought either to the head office 
within the bills, or to a collector of the ſtamp duties out of 
the ſaid limits, in two months after date, and the duties 
thereupon ſhall be paid, and the indenture ſtamped, if it 
be at the ſaid head office; otherwiſe ſuch collector ſhall 
indorſe on the indenture, a receipt for the duties in words 
at length, and ſubſcribe his name thereto. . 

And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 


date, and elſewhere within fix months, be brought to the 


head office to be ſtamped. /. 38. 

And all ſuch indentures wherein ſhall not be inſerted 
the full ſum directly or indirectly given, or whereupon 
the dutics ſhall not be paid, or which ſhall not be ſtamped 
within the-ritne limited, ſhall be void, and not available in 
any court or place, or to any purpoſe whatſoever ; and the ap- 
prentice ſhall be incapable of exerciſing the ſaid trade. /. 39. 

Moreover, by the q Ann. c. 21. If the maſter ſhall ne- 
glect to pay the duties within the time limited, he Hhall 
forfeit 50], half to the king, and half with full coſts to him 
who ſhall ſue. /. 66. | 

And by the 18 G. 2. c. 22. If he ſhall neglect to pay 
the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. /. 23, 24. 

And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. /. 5. 

And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand ſigned in the preſence of one witneſs, require 
his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of his maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
after, may recover the ſame by action at law, with full 
colts, And the apprentice immediately after payment of 
the ſaid double duties (if his apprenticeſhip ſhall not be 
then expired) and ſignifying by writing under his hand, 
that he deſires to be diſcharged from his apprenticeſhip, 
ſhall be diſcharged accordingly, and ſhall have the fame 
benefit of the time he hath ſerved as he would have had in 
caſe he had been aſſigned, or turned over to a new maſter. 
7. 6, 7* 
And 


Appꝛentices. 


And where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſhall pay 
the double 70 at any time in two years after the end of 
his apprenticeſhip, he may thereupon exerciſe his trade, 
and the indenture ſhall be valid, and may be given in evi- 
dence. /. 8. 

Finally, by the 5 G. 3. c. 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, where any clerk or apprentice or ſervant obtains 
his freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and of the ſums of 
money [but it is not ſaid, or other things equivalent] given 
or contracted for, and the trade or profeſſion which they 
are to learn; and the date of the indentures : on pain 
of 201, half to the king, and half to him that ſhall ſue 
in any court of record, with full coſts. /. 18, 41. 

And all printed indentures ſhall have the following me- 
morandum printed under the ſame; viz. * The indenture, 
« covenant, article, or contract muſt bear date the day 
« it is executed; and what money or other thing is 
« given or contracted for with the clerk or apprentice, 
« muſt be inſerted in words at length; and the duty 
« paid to the ſtamp office, if in London, or within the 
« weekly bills of mortality, within one month after the 
« execution, and if in the country, and out of the ſaid 
« bills of mortality, within two months, to a diſtributor 
« of the ſtamps or his ſubſtitute ; otherwiſe the inden- 
« ture will be void, the maſter or miſtreſs forfeit 501 
« and another penalty, and the apprentice be diſabled 
© to follow his trade, or to be made free.” And if 
any printer, ſtationer, or other perſon, ſhall ſell or cauſe 
to be fold any ſuch indenture, without ſuch memorandum 
being printed under the fame ; he ſhall forfeit xol in like 
manner. /. 19. : 

Note, Until of late years, there was generally an in- 
demnity from time to time, in ſome act of parliament, 
for relief of perſons who had omitted to pay the faid du- 
ties, or to inſert the ſaid ſums in words at length ; pro- 
vided they paid the duties, and tendred the indentures to 
be ſtamped, within a time therein limited. The laſt of 
which acts was the 9 G. 3. c. 37. Since which time, 
there hath been a clauſe in ſome act almoſt every year, 
giving further time to provide admiſſions of officers in cor- 
porations duly ſtamped, and to file affidavits of the 2 
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With the apprentice, hath (either thro' deſign or inadver. 


Infant bound 
tho under atze. 


bath been ſome doubt, whether any perſon under 21 years 


place than the city of London, ſhall be bound, accepted, 


_ fant for his apprenticeſhip ſhall bind him, but if he mi- 
+ behave himſelf, the maſter may correct him in his ſervice, 


him; ſuch covenant ſhall bind the father, or ſuch other 


Apprentices. 
of the indentures of clerks to attorneys and ſolicitors ; but 
this, concerning the additional ſtamp for money given 


tency) never been revived, „„ 
7. It ſeems clearly agreed, that by the common law in. 
fants, or perſons under the age of 21 years, cannot bind 
themſelves apprentices, in ſuch a manner as to intitle 
their maſters to an action of covenant, or other action, 
far departing the ſervice, or other breaches of their in. 
dentures ; which makes it neceſſary, according the uſual 
practice, to get ſome of their friends to be bound for the 
faithful diſcharge of their offices, according to the terms 
agreed on. Bac. Abr. Maſter and ſervant. | 
But by the ſtatute of 5 El. c. 4. Foraſmuch as there 


of age, and bound to ſerve as an apprentice, in any other 


and taken as an apprentice ; it is enacted, thar every ſuch 
perſon who ſhall be bound by indenture, to ferve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording in this ſtatute, albeit he be within the age of 21 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures, 
42, 43. . 
f Bar his is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho' an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 
his trade ; yet neither at the common law, nor by any 
words of this ſtatute, a covenant or obligation of an in- 


or complain to a juſtice to have him puniſhed, according 
to the ſtatute, But no remedy licth againft an infant 
upon ſuch covenant. Cre. Car. 179. | 

But if his father, or other perſoa, doth covenant for 


perſon : as in the caſe of Whitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants 
to pay the apprenticeſhip money ; the ſon covenants to 
account for his maſter's goods; and in the conclufion, 
the father and ſon each bind themſelves for the true per- 
formance of all covenants and agreements therein. By 
the court: The end of binding the father was to anſwel 
wrongs done by the ſon, and he muſt anſwer for any; 
and the covenant that each did bind himſelf muſt be 1o, 
where the ſon is bound to perform the thing for a 
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the covenant was made; and this clauſe is uſually in- 


ſerted, that the ' covenants may be taken diſtributively, 
to wit, that each of the covenantors thould perform his 
part; and this makes the covenant of the ſon bind the 
father, who covenanted for him as well as for himſelf. 
8 Mid. 190. | 
So in the Eaſe of Branch and Etoington, M. 21 G. 3. 
On an action of covenant by the maſter againſt the fas 
ther of the apptentice, the indenture was in the common 
form of the ſtatute, the maſter covenanting to find the 
apprentice meat and lodging, the father to find him cloaths 
and waſhing, and the apprentice that he would ſerve faith- 
fully; and for the true performance of all and every the ſaid 
covenants, each of the ſaid parties bound himſelf to the 
other. The breach aſſigned was, that the apprentice had 
abſented himſelf from the ſervice. —For the father it was 
contended, that the parties were only bound for the expreſs 
covenants which they had ſeverally entred into. That 
it would be abſurd to conſtrue the general words ſo as to 
render the father liable for breaches of ſuch of the cove- 
nants as were to be performed only by the fon. The 
fame conſtruſtion would render the father liable to the ſon, 
or the ſon to the father, for thoſe which the maſter was to 
perform, In all covenants the intention is to govern. 
The maſter has other remedies beſides an action of cove- 
nant againſt the apprentice if he abſent himſelf : He may, 
dy application to the juſtices, have him puniſhed under the 
ſtatute of Elizabeth ; or if he wants compenſation for the 
loſs of ſervice, he may compel him to make it up by ſub- 
ſequent ſervice under 6 C. 3. c. 25. —— Lord Maftsfield 
ſtopped the counſel who was to have argued on the other 
ſide, and ſaid, nothing was clearer than that the father 
was bound for the performance of the covenants by the 
fon. Douglas. 50. | | 
And as an infant may be bound by indenture, fo the 
apprenticeſhip may be determined by conſent of all the par- 
ties concerned; which, in the caſe of pariſh poor chil- 
dren, includes the pariſh officers; in other caſes, the fa- 
ther (or guardian), maſter, and infant. Burrows Sett!c- 
ment Caſes. 562, 766. | | 
But a covenant- between the maſter and a third perſon 
the infant not being party, niaketh not an apprenticeſhip. 
2 Saik. 479. 


L. Binding of poor apprentices. 
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1. The churchwardens and overſeers, or the rw Power to bind. 


part of them, by the aſſent of two juſtices (1 Q,). may 


Fer. l. F | bind 


66 Apprentices. © 
bind (A) any fuch children, whoſe parents they ſhall 
judge not able to maintain them, to be apprentices where 
they ſhall ſee convenient, till ſuch man child ſhall come 
to the age of 21 (18 G. 3. c. 47.), and ſuch woman child 
to the age of 21 or marriage; the ſame to be as effectual 
to all purpoſes, as if ſuch child were of full age, and 
by indenture of covenant bound him or her ſelf. 43 El, 
; Ce 2. . bY | 
Power to take, 2. And all perfons, to whom the overſees ſhall by the 
43 El. bind any children apprentices, may take and keep 
them as apprentices. 21 J. c. 28. 3 C. c. 4. / 22. 
Indenture to be By the ſeveral ſtamp acts, the indenture muſt be on 
r. a * 1h ſtamped piece of paper or parchment ; but is 
exempted from the additional ſtamps and duties for money 
given with the apprentice. 
perſons refuſing 4. And where any poor child ſhall be appointed to be 
wake. bound apprentice by the 43 El. the perſon to whom he is 
appointed to be bound, ſhall receive and provide for him, 
and alſo execute the other part of the indentures; and if 
he ſhall refuſe ſo to do, oath being thereof made by one 
of the churchwardens or overſeers, before two juſtices, he 
ſhall forfeit 101, by diſtreſs and ſale, by warrant (B) of 
ſuch juſtices, to the uſe of the poor of the pariſh or place 
where the offence was committed ; ſaving always to the 
perſon to whom any poor child ſhall be appointed to be 
bound apprentice, if he {hall think himſelf aggrieved there- 
by, his appeal to the next ſeſſions, wt.oſe order therein ſhall 
be final. 8 & g IV. c. 30. /. 5. 

And as the churchwardens and overſeers have power to 
placegout poor children, therefore they are proper judges 
of perſons who are fit to be their maſters; and thoſ: are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants ; but the fame are to be ap- 
proved of by the juſtices, and if fuch maſter is diſſatisfied, 
he may appeal to the ſeſſions. Dealt. c. 58. 

T. 13JV. Minchamp's caſe. Two juſtices bound an 
apprentice to a merchant: He appealed to the ſeſſions, and 
the order was diſcharged. And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made perſons compellable to take 
apprentices, and given an appeal to the ſeſſions, it was 
in the diſcretion of the juſtices at ſeſſions to determine, 
whether it was or was not fitting to put an apprentice 
upon any one; and therefore the court would not diſturb 
what the ſeſſions had done, but confirmed the order. 
2 Salk. 491. 

AL. 12 G. 3. X. and Botiey. The pariſh officers of 
Batley appointed an apprentice to be bound to Edward 
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Clwerley , who appealed to the ſeſſions. The ſeſſions diſ- 
charge the appointment, and ſtate the caſe ſpecially: That 
it appears to them upon the evidence, that Edward Clowerly 
reſides in the pariſh of Hound, but is owner and oc- 
cupier of an eſtate in the parifh of Botley, of the yearly 


weekly labourer of the ſaid Edward for the better managing 
the farm: That the ſaid Edward did not reſide or lodge in 
the ſaid pariſh of Botley, but paid church and poor rates 
for the premiſes : That a very conſiderable part of the 
lands of Botley is occupied by perſons reſiding in other 


tended, that the ſeſſions have a diſcretionary power to judge 
of the fitneſs or unfitneſs of binding apprentices to par- 
ticular perſons; and having by their determination de- 
clared, that Clowerly ought to be relieved from the appren- 
tice, they had determined the queſtion, and the court could 
not entertain any queſtion of law about it. It was ſug- 
geſted, that the only queſtion agitated at the ſeſſions and 
intended to be referred to this court was, whether occu- 
piers of land, not living within the pariſh where the land 
lies, are bound by law to take apprentices.— And it not 
appearing in the ſtate of the caſe, whether the ſeſſions had 
determined on the unfitneſs of that particular perſon, or on 
the point of law in general, of his not being liable in re- 
ſpect of his living out of the pariſh, lord Mansfeld faid that 
there was no coming at the point on that ſtate of the caſe 
by the ſeſſions ; but he thought, if they had determined it 
on the latter ground, they had done very right. Mr. 
Juſtice Aton was of the ſame opinion, and obſerved how 
hard it might be to bind an apprentice on a perſon occupy- 
ing lands in one pariſh, and being a houſekeeper in a very 
diſtant pariſh. Mr. Juſtice Willes aſſented. And the rule 
for quaſhing the order of ſeſſions was diſcharged, and the 
ſeſſions order confirmed. Bott. 389. Loft. 79. 

E. 13 Ann. Q. and Wagſtaff. It was moved to quaſh an 
order to compel a perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, ſhall give his apprentice two ſuits of 
cloaths, Upon debate, the court held this to be ill; for 
the juſtices during the term of his apprenticeſhip cannot 
order him wages, they muſt only order him a maintenance 
as an apprentice, and canncgt order him any thing after 


1 Sefſ. C. 48. 


F 2 fuch 


value of 3ol, upon which there is an houſe inhabited by a 


pariſnes.— In ſupport of the order of ſeſſions, it was con- 


the term is ended. So the order was quazhed. Foley. 205. 


5. In hundreds or other diſtricts incorporated by parti- Biading in incor- 
cular acts of parliament for relief of the poor, where, by P34 Uirivte. 
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ſuch acts, power is given to bind poor children apprentices; 
the reſpective perſons, to whom they ſhall be appointed to 
be bound, ſhall receive and provide for them, according to 
the indentures to be executed by the directors and acting 
guardians, and ſhall execute the counterpart of ſuch in- 
dentures: Andif any perſon ſhall refuſe to receive ſuch 
apprentice, or to execute ſuch counterpart of the in- 
denture ; he ſhall, on conviction on the oath of one of the 
ſaid directors or acting guardians, or other credible wit- 
neſs, before two juſtices, forfeit 101 to the poor within 
ſuch incorporated diſtrict, to be levied by diſtreſs. Saving 
always to ſuch perſon his appeal to the next ſeſſions, whoſe 
order therein ſhall be final, And provided, that nothing 
herein ſhall extend to compel any perſon to take any ſuch 

- poor child apprentice, unleſs he be an inhabitant and oc- 
cupier of lands, in the pariſh to which ſuch child belongs, 
20 G. 3. c. 36. 


V. Money given to bind out poor apprentices. 


continually employed for the binding out apprentices, ſnall 
be employed in manner following, unleſs otherwiſe ordered 
by the givers; viz. All corporations of cities, boroughs, 
and towns corporate, and in places not corporate, the mi- 
niſter, conſtables, churchwardens, overſeers, or the molt 
part of them, ſhall have the nomination and placing of 
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ſuch apprentices, and ordering of ſuch. money ; and if they ju 
ſhall not employ the ſame accordingly, every perſon of- b 
fending ſhall forfeit 31 68 8 d, half to the poor, and half 0 
to him that ſhall ſue. /. 2. 2 

And the maſter that ſhall receive the money, ſhall be 5 
bound with one or two ſureties in double the ſum, unto v 
ſuch corporation, or to the other perſons appointed by this h 


act in places not corporate, to take care of it, on condition 

to repay it at the end of ſeven years, or within three months t 
thereof; and if the apprentice ſhall happen to die within 2 
the ſeven years, then within one year after ſuch death, þ 
and if the maſter ſhall dic, then within one year after ſuch 0 
maſter's death. r 


And the ſaid money ſhall always be put forth in three 


months after it ſhall come to the ſaid parties hands; and t 
if there are not then fit perſons to be bound apprentices, { 
within the places where the money is given to be employ- ; 


ed, it ſhall be diſpoſed of for binding ſome of the pooreſt 
children of any adjoining pariſh. /. 4. | 


And choice ſhall always be made of the pooreſt chil- 


dren; and no ſuch apprentice ſhall be above 15 years of 
age when bound, /. 5 , 
An 
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And the ſaid perſons, in places not corporate, ſhall- 
yearly within a month after Eaſter, account to their ſue- 
ceſſors before two juſtices dwelling in or next to the place, 


|. 6. 


And if any of the truſtees ſhall break their truſt, or 
commit any offence for which no penalty is given by this 
at; any perſon may petition the lord chancellor, who 
may iſſue a commiſſion to hear and determine the ſame, 
and may levy the money miſemployed upon ſuch default- 
ers, or otherwiſe upon ſuch able inhabitants of the place, 
as they ſhall think fitteſt; and perſons aggrieved may 
appeal to the lord chancellor, /. 7. 


VI. Binding poor apprentices to the ſea-ſervice, 


1. It ſhall be lawful for two juſtices, and for the head Who may ve 


officers in corporations, and for the churchwardens and bound. 


overſeers of the ſeveral pariſhes or townſhips, with the 
conſent of ſuch juſtices or head officers, to bind and put 


out any boy at the age of ten years or upwards, or who - 


wy ſhall be chargeable, or whoſe parents ſhall be chargeable, 
, n 7 or who ſhall beg for alms, to be an apprentice to the ſea- 
ts ſervice, to any ſubject being maſter or owner of any ſhip 
ughs, or veſſel, until he ſhall attain the age of 21 years. 2 & 
r 3 Ann. c. G. ,. 1. 
* And every perſon to whom any poor pariſh boy ſhall be 
ng. 0 put apprentice by the 43 El. may, with the conſent of two 
{ma juſtices dwelling near the pariſh where ſuch poor boy was 
hal bound, or with the like conſent of the chief officer in a 
corporation, at the requeſt of the maſter, his executors, 
nb adminiſtrators or aſſigns, by indenture aſſign over ſuch 
Au de poor boy apprentice, to any maſter or owner of a ſhip or 
unto veſſel, uſing the ſea-ſervice, during the remaining time of 
y this his apprenticeſhip. , 6, | hee 
Mo 2. And every maſter or owner of a ſhip, from 30 to 50 Who ſhall take,” 
ws ton burden, ſhall be obliged to take one ſuch apprentice, 
a it Fa, and one more for the next 50 ton, and one more for every 
= x hundred ton ſuch ſhip ſhall exceed the burden of an hun- 
3 dred ton; on pain of forfeiting 101 to the poor of the pa- 
4 riſh from whence ſuch boy was bound. /. 8. 
1 1. But no maſter ſhall be obliged to take any ſuch appren- 
4, Om tice, under 13 years of age, or who ſhall not appear to be' 
8 itly qualified both as to health and ſtrength of body for 
1p 155 that ſervice, 4 An. c. 19. /. 16. 
Waren 3. The boy's age ſhall be inſerted in the indenture, be- Abe to de in- 
in. ing truly taken from a copy of the entry in the regiſter- 22 
A book (where it can be had), which copy ſhall be given and 
T2 atteſted 
And 
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atteſted by the miniſter without fee: And where no ſuch 
entry can be found, two ſuch juſtices, and ſuch head offi- 
cers, ſhall as fully as they can inform themſelves of ſuch 
boy's age, and from ſuch information ſhall inſert the ſame 

in the indentures. 2& 2 An. c. 6. /. 1. 
What money - 4. And the churchwardens and overſeers ſhall pay down 
_— 1 to the maſter, at the time of the binding, the ſum of 508. 
5 for cloathing and bedding; and the charges by this act 
appointed ſhall be allowed on their accounts. 2 C3 An, 


c. 6. /. 2 
Indentures tobe 5. The churchwardens and overſeers ſhall ſend the in- 
regiſtered. dentures to the collector of the cuſtoms at the port where- 


unto the maſter belongeth ; who {hall enter the indenture 
in a book, and make an indorſement upon the indenture 
of the regiſtry thereof, ſubſcribed by him, without fee. 
And if he ſhall neglect or refuſe to enter ſuch indentures, 
and indorſe the ſame, or make falſe entries, he ſhall for- 
feit 5/ to the poor of the pariſh from whence ſuch boy 
was bound. 2& 3 An. c. 6. /. 5. 

Apprentice how 6. Such appregtice ſhall be conveyed to the port to 

conyeyed to the which his maſter belongeth, by the churchwardens and 

port. overſcers, or their agents; and the charges thereof ſhall 
be paid as by the vagrant act of 11 & 12. 2 3 An. 
c. 6. /. 10. 

That is to ſay, out of the goal and marſhalſea money; 
which by the 12G. 2. c. 29. is directed to be paid out of 
the general county rate. 

Counterpart ta 7. The counter part of the indenture ſhall be ſealed 
dethenexesuted, and executed by the maſter, and atteſted by the collector of 
the port, and the conſtable or other officer who carries the 
apprentice ; which officer ſhall tranſmit ſuch counterpart 
to the churchwardens and overſeers of the place from whence 

the apprentice was bound. 2 & 3 An. c. 6. . 11. 
Protection from 8. And the collector or his deputy ſhall tranſmit a cer- 
being impreſſed. tificate under his hand, to the commiſſioners of the ad- 
miralty, containing the name and age of fuch apprentice, 
and to what ſhip he belongs ; and on receipt of ſuch certi- 
ficate, a protection ſhall be made and given gratis to ſuch 
apprentice, till he attain the age of 18 years. 2 & 3 An. 

0. 6. 1 5 a 

Alſo every perſon who ſhal] voluntarily bind himſelf ap- 
prentice to the ſea-ſervice, ſhall not be impreſſed for three 
ears from the date of his indentures; which indentures 
{hall be regiſtred, and certificates thereof given and tranſ- 
mitted by the collector as aforeſaid; on receipt of which 
certificates protections ſhall be made and given for the firſt 
three years, without fee, id. ſ. 15. 5 
ut 
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But by 4 An. c. 19. No perſon of the age of 18 years 
ſhall have any protection from being impreſſed, who ſhall 
have been in any fea ſervice, before he bound himſelf ap- 
prentice. T 17. | 
But every perſon not having before uſed the ſea, who 
ſhall bind himſelf apprentice to ſerve at fea, ſhall be ex- 
empted from being impreſſed for three years: and the com- 
miſſioners of the admiralty, on due proof of the circum- 
ſtances, ſhall grant a protection accotding]y, without fee. 


112 C. 2. c. 17 


9. When ſuch pariſh or voluntary apprentice ſhall be When impreſſ.e 
impreſſed, or voluntarily enter into the king's ſervice, the 8 — 
owner or maſter, his executors, adminiſtrators, or aſſigns, r 
ſnall be intitled to able ſeamens wages, for ſuch of the ap- 
prentices, as ſnall upon due examination be found quali- 
fed for the ſame, notwithſtanding their indentures of ap- 
prenticeſhip. 2 & 3 An. c. 6. /. 17. 

10. Such poor boys bound out, or aſſigned over, to the Exempted from 
ſea ſervice, until they ſhall attain to the age of 18 years, the 64 a month. 
ſhall be exempted from the payment of 6d a month to 
Greenwich hoſpital. 2 & 3 An. c. 6. /. 17. 

11. Every maſter fo obliged to take fuch apprentice, Maſter to enter 
ſhall after his arrival into any port aforeſaid, and before bi- 2 en 
he clears out of ſuch port, give an account in writing un- ns 8 85 
der his hand, to the collector, containing the names and 
number of ſuch apprentices as are there remaining in his 
ſervice. 2 C3 An. c. 6. 9. 

12. And every cuſtom-houſe officer ſhall inſert at the The fame to be 
bottom of their coquets, the number of men and boys on — in the, 
board their reſpective ſhips at their going out, deſcribing ; 
the apprentices by their names, ages, and dates of their 
indentures, for which no fee ſhall be taken. 2& 3 An. 

4 6. .. 14. 

13. And the collector in the port ſhall keep a regiſter, Registry to 
containing the number and burden of all ſhips belonging ent in the 
to the port, together with the maſters or owners names, Ss 
and alſo the names of all ſuch apprentices in ſuch ſhips, 


and from what pariſhes and places they were ſent; and 


ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeffions, or 'to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required ſo to do; and every collector refuſing or 
neglecting to ſend ſuch copy, ſhall forfeit 5 1, to the poor 
of the pariſh from whence ſuch boy was bound. 2& 3 
An. c. 6. . 13. ; 
14. Iwo juſtices near the port, and mayors of towns Differen- be- 


corporate, in or near adjoining to ſuch port to which ſuch wen fuch maſ- 
L ters and appre n- 


+ 4 ſhip tices, 
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ſhip or veſſel ſhall at any time arrive, may determine all 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea ſervice, and make ſuch order therein 
as they are now enabled by law to do, in other caſcs be- 
tween maſters and apprentices. 2 3 An. c. 6. / 12. 

15. All the penalties aforeſaid ſhall, by warrant of two 
juſtices of the county, city, or town corporate, be levied 
by diſtreſs and ſale. 2 C3 Ar. c. 6. /. 18. 

16. It any maſter who hath been obliged to take ſuch 


tou 

parith boy an apprentice, ſhall die, during the term; his (E 
widow, or his executor or adminiſtrator, may aflign over the 
ſuch appre tice to any other maſter who hath not his com- an 
plement of apprentices. 4 An. c. 19. / 16. tha 
Note, By the 2 G. 3. c. 15. 5 apprentices, ma- be 
riners, 1 others employed in fiſhing-veſſels upon the ex 
coaſts, are exempted, during ſuch their employment, from 1 
being impreſſed. /. 22, 23, 24, 25+ 1 
u 

VII. Differences between the maſter and apprentice. 1 
1. A maſter may by law correct and chaſtiſe his appren- m 
tice, for neglect or other miſbehaviour, ſo it be done with al 
moderation: though it doth not ſeem to be lawful for the tc 
maſter or miſtreſs to beat any other ſervant of full age. | 
Lamb. 127. 1 Black. 428,* tl 


2. The maſter may not of his own accord diſcharge his 
apprentice, but if they cannot agree, they may proceed 
in one of theſe two ways; either upon the ſtatute of 
the 5 El. c. 4. or upon the ſtatute of 20 G. 2. c. 19. 

3: By the 5 El. c. 4. If any ſuch maſter ſhall miſuſe or 
evil intreat his apprentice, or the ſaid apprentice ſhall have any 


maſter, then the ſaid maſter ar apprentice being grieved, and 
Paving cauſe to complaiii, ſhall repair unto one juſtice (CD) 
of the caunty, or to the mayer or other head officer of the city, 
tmon corporate, or markat-town, or other place where the maſter 
dewelleth ; who fhall by bis wiſdom and diſcretion take ſuch order 


* 

In quoting Si Villiam Bla{ftone throughout this book, the 
feliowing chülnction is obſerved; 1, 2, 3, 4, Black. denotes 
Blacklone”s Commentaries, the frit, ſecond, third, or fourth 
part. Block. Pep, fenifies Blackſtone's Reports ; which tho? in 
two volumes, yet the pages being numbered progrefitvely with- 
out intcrruption thro? both volumes, it is jadged that it will 
create Ilgt: confution to intert the page only, and not the number 
of the volume, 
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| Upon which they diſcharged him, 


Apprentices. 


and direfion between the maſter and his apprentice as the equity 
of the cauſe ſhall require : and if for want of good conformity in 
the maſter, the ſaid juſtice (or head officer) cannot compound 
aud agree the matter, he ſhall take bond of the ſaid maſter to ap- 


pear at the next ſeſſiuns; and on his appearance, and hearing 


of the matter there, if it be thought meet to diſcharge the ſaid 
apprentice, then the juſtices, or four of them at the leaſt (1 Q. 
or the ſaid mayor or other head officer, with the conſent of three 


ether of his brethren, er men of beſt reputation in fuch city, 


town corporate, or market town, ſhall have power, in writing 


(E) under their hands and ſeals, to pronounce and declare, that 


6 the ſaid apprentice of his apprentice head, 


and the cauſe thereof: And the ſaid writing, being inrolled by 
the clerk of the peace, or town=clerk, amongſt the records, ſhall 
be a ſufficient diſcharge for the apprentice againſt his mgſter, his 
executors and adminiſtrators. And if the default ſhall be found 
10 be in the apprentice, then the ſaid juſtice, or the ſaid mayor 
or other head officer, with the aſſiſtance aforeſaid, ſhall cauſe 
ſuch due correction and puniſhment to be adminiſtred unto him, 
as 0 their wiſdom and diſcretions ſhall be thought meet. ſ. 35. 

If any ſuch maſter] That is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified ; 
and the former reſolutions confined the ſenſe of the ſtatute 
to ſuch trades only, but the latter adjudications ſeem to 
extend the equity thereof to other trades not mentioned in 
the ſtatute ; as in the following inſtances: 

M. 7 IV. K. and Gately. On a certiorari it was moved 
to quath an order of ſeſſions, for the diſcharge of one Ed- 
ward Green from his apprenticeſhip to the defendant Gately. 
The fact was, that Gately was a mountebank, and being 


at a place in Yorkfhire, where he kept 2 publick ſtage, | 


Green was by indenture bound apprentice to him in this 
manner, viz. to Robert Gatcly, ſurgeon, to learn the trade 
he now uſeth; and immediately he went upon the ſtage, 
and ever ſince continued in the employ. After which, 
being with his maſter Gateh in Middleſex, he complained 
to the juſtices, that his maſter did not teach him the trade. 
| This being done, 
Green ſet up the trade of mountebank himſelf, It was 
moved to quaſh the order, the juſtices being willing, be- 
cauſe they were impoſed upon, And the exception was, 
that the — of the 5 E/. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is 
mentioned: And tho” a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 
apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 

3 neral; 
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even to thoſe of merchants ; but afterwards the court wen 


geon is not mentioned; for that, tho” as to the ſerviny 
ſeven years apprenticeſhip, a ſurgeon comes under the ge- 


charging reaches only to the trades particularly mentioned, 
2 Salk. 471, 2. 


ſtatute extends only to the trades therein mentioned; and 
therefore not to a glaſs bottle maker. Caf. of S. 29. 


he may ſend him to any part of England. 13 Ja. Coventry 


ſexvice of his apprentice, But it was anſwered, that the 


Apprentices. | 
neral ; yet this part of the ſtatute, relating to the diſchar 
of apprentices, extends only to trades there — 
By the court; The clauſe relating to the diſcharge of ap. 
prentices is general, and goes to all manner of apprentices, | 
of opinion, that the power of diſcharging reaches only w 
the trades mentioned in the ſtatute, among which a ſur. 
neral term of arts and miſteries, yet the power of dif. 


And A. 12 An. Q. and Furneſe. It was held, that the 


On the other hand in the caſe of K. and Collingbourn, = 


M. 12 C. Exception was taken to an order of diſcharge, plic 
that the juſtices could not diſcharge the apprentice, be. bve 
cauſe the trade to which he was bound, viz. a glazier, if 1 


was not within the ſtatute : But not allowed ; for though app 


formerly it was held, that the trade ought to be a trade ter 


within the ſtatute, yet the latter reſolutions have been oth 
otherwiſe. L. Raym. 1410. Str. 663. | , 

Shall miſuſe or evil intreat his apprentice] An apprentice b 
to a ſurgeon was ſent by his maſter to the Eaft Indies: It ſo! 
was adjudged, that the maſter cannot compel his apprentice i ** * 
to go beyond the ſea, except the maſter go with hint; but up 


and Windall. Brownl. 67. it 

But otherwiſe, if it be expreſly agreed, or the nature of an 
the apprenticeſhip doth import it; as if the maſter be a A 
merchant adventurer, or failor. Hobart. 134. E 


Evil entreat] E. 8 G. 2. K. and Eaſman. An apprentice Wl © 
was diſcharged, the maſter having »/ed him unkindly, and re- 
fuſing to provide for and entertain him : But by the court, 
this is not a good ground for the diſcharge : for there is a 
power to oblige the maſter to receive and entertain the ap- 
prentice, and u/mg him unkindly is too looſe. Str. 1014. 

Or the apprentice do nit his duty to his maſter] T. 4 G. K. 
and inhabitants of Hales Owen. An order reciting that 
Foſeph Higgen was bound out by indenture, as the ſtatute 
requires, to Fehn Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable, there- 
fore the juſtices diſcharge the maſter from his apprentice, 
It was moved to conhrm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
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atute only impowers the juſtices to diſcharge for miſbeha- 
jour, and not for ſickneſs. And quaſhed by the court; 


for the maſter takes the apprentice for better and worſe, 
ud is to provide for him in ſickneſs and in health. Str. 


995% repair unto one juſtice] Upon an order made at the 
ſeſſions to diſcharge an apprentice, it did not appear, that 
he applied himſelf to a juſtice firſt, And Holt Ch. J. was 
of opinion, that the juſtice hath power to make an order, 
and if obeyed by che maſter, then the ſeſſions can have no 
power; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have 
no power otherwiſe. 1 Salk. 67. 

T. 13 V. K. and fohnſon. Exception was taken to 
an order for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 
plication to a ſingle juſtice out of ſeſſions: Holt. Ch. J. de- 
livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſſary; but af- 
ter ſo many orders affirmed in this court, which have been 
otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 

So alſo in the caſe of X. and Gill, H. 5 G. It was faid 
by the court. It hath been ſo often reſolved, that the ſeſ- 
ſions hath an original juriſdétion, that we will not ſuffer 
it now to be made a queſtion, though it might be doubtful 
upon the ſtatute itſelf, Str. 143. 

And, T. 12 G. K. and Davie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 
And by lord Hardwicke Ch. J. in the caſe of X. & Eaſman, 
E. 8 G. 2. This determination is right; for the applica- 
tion which the act directs to be made to a private juſtice, 
ſeems to mean only to arbitrate and accommodate the diſ- 
pute. The ſtatute ſays, if he cannot compound the matter, 
he is to take bond for the parties appearance at the ſeſſions, 
ſo that they are not to take it by appeal. Caſes in the time 
of lord Hardwicke, 101. 8 

Or to the mayor or other head officer} M. 12 G. X. and 
Collingburne, An order of ſeſſions was made at Hicks's 
Hall, for the diſcharge of an apprentice to a freeman of 
the city of London, and who was bound and inrolled there. 
And the order being removed into the king's bench, the 


queſtion was, whether the court of ſeſſions at Hicks's Hall © 


hath any juriſdiction to diſcharge an apprentice to a free- 
man of Londen (eſpecially as there is a faving in the act, 
of the cuſtom of the city of Landen); or whether he 


I ought 
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ought not to be difcharged by the mayor's court only, 1 

ared that the apprentice lived with his maſter out d 
=” of London, and within the juriſdiction of the jul. 
tices of Middicfex. To this exception it was anſwered, 
that the ſtatute doth not regard where the binding or in. 
rolling is, but gives the juriſdiction expreſly to the ju. 
tices where the maſter lives; and if this did not belong 


to the juſtices of Midliſer, where the maſter lives, there hq 
would be a failure of juſtice : for neither the chamber. fort! 
lain, nor any other city magiſtrate, have power to com- Se. 
pel the maiter's appearance before them. The court af. 8 
firmed the order of diſcharge, and ſaid they would nat qua 
take away the juriſdiction of the mayor's court, but only prel 
give a concurrent juriſdiction to the juſtices for the coun- ſho! 
ty. And it would be very inconvenient, to have appren- ] 
tiees to a freeman of London, who are bound there, and ant 
who live in diſtant counties, obliged to come .up. to the roll 
mayor's court to, get themſelves diſcharged : And the £4 
words of the ſtatute are very plain; for they give the juril- ma) 


diction to the juſtices where the majter dwelleth. Str. 663. 
Iba fhall by his wiſdom and diſcretion take ſuch order ani the 


direction between the maſter and his apprentice as the equity if ha 
the caſe ſhall require] Hereupon the juſtice, if be ſees cauſe, | 
may, by conlent of the maſter, diſcharge the apprentice tak 
from his apprenticeſhip: but this muſt not be by a ver. = 


bal diſcharge; for the apprentice being by deed, cannot At 
be diſcharged but by deed, that is, by order under the it 
hand and {cal of the juſtice. Dalt. c. 58. 6 Mad. 182. ch 
| { for toant of good conformity in the maſter } If the maſter 
is dillatished, he may have the matter transferred to the tic 
ſeſſions: but here is not the like option given to the ap- ed 
prentice ; and the reaſon ſeems to be, becauſe the ap- {h 
prentice being moſt commonly an infant, the law pre- 
ſames that the juſtice is more capable of judging what is 
for the infant's benefit, | 

On his appearance] E. 13 W. Ditton's caſe. It was moved 
to quaſh an order made for the diſcharge of an apprentice. 
The queſtion aroſe upon the clauſe of the ſtatute which 
dirests, that upon appearance of the maſter, the apprentice 
may be diſcharged by four juſtices, after one juſtice out 
of ſeſſions hath endeaveured to compoſe the matter in dit- 
fereace. And in this caſe it was objected, that Ditten the 
maſter was bound over to appear, and did not; and the 
juſtices have but a limited juriſdiction, and it is expreſly 
directed by the act, that the diſcharge is to be made on 
the appearance of the maſtęer; beſides, there is another re- 
medy, to proceed on the recognizance which 1s 9 
J 
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by not appearing. By the court: The act muſt have a 


beaſonable conſtruction, ſo as not to permit the maſter 
to take advantage of his own obſtinacy; and it would be 


very hard, that ſuppoſing the maſter is profligate, and 
runs away, the apprentice ſhall never be diſcharged. 
2 Salk. 490. ab 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 
ing. an apprentice was quaſhed, becauſe it did not ſet 
forth, that the maſter was ſummoned, or did appear. 
Str. 143. 

80 l ZE. 8 G. 2. X. and Eaſman. The order was 
quaſhed, becauſe it did not appear that the maſter was 
preſent or ſummoned, which it is plain the act intended he 
ſhould be. Str. 1013. 

Inrolled by the clerk of the peace] T. 4 G. X. and inhabit- 
ants of Hales Owen. The order of diſcharge was not in- 
rolled; and by the court for that reaſon held ill. Str. gg. 
Shall be a ſufficcent diſcharge for the apprentice againſt his 
maſter] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage ; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly be- 
haviour. Read. Appr. | : 

Diſcharge] T. 13 W. R. and Fohnſon. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned : But by the court, the order is good. 
And Holt Ch. J. ſaid he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to dil- 
charge. 1 Salk. 68. 

But in the caſe of X. and Yandeleer, M. 4. G. The ju 
tices at the ſeſſions did order an apprentice to be diſcharg- 
ed, and that the maſter having received 5] with him, 
ſhould refund 31 as a further proviſion for him. This 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority to 
order any money to be returned. By the court; itis very 
hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged: It will be an encouragement to maſters to treat 
their apprentices ill; but the ſtatute being ſilent, the order 
muſt be quaſhed. Str. 69. 

Neverthele(s, this doctrine of refunding ſeemeth now 
to be eſtabliſned, as founded on great reaſon, tho' not 
expreſiy mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 


lon, it is but juſtice the maſter ſhould return part of the 


money he has received with his apprentice, to place him 
out with a new maſter. 2 Bac. Ar. Maſter and ſervant. 
And 
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And in the caſe of X. and Amies, T. 7 G. 2. it was hell, 
that an order of the maſter to return money is good, tho 
it is not averred that he had any with the apprentice ; fo 
the order being to return money is a neceflary proof of the 


receipt of it; and the juſtices in their orders are not oblige char 
to ſet forth all the ſteps they take in their proceedings, han 
there being nothing in the act which makes it neceſſary, be þ 
and there is a known and eſtabliſhed diſtinction between 4 
orders and convictions. Id. 0.5 
In the chancery, Jan. 22, 1745. Ex parte Sandby. The 3 
petitioner, on the tenth of January 1744, was put ap- the 
prentice to Ward, a bookſeller at York, and the ſum d ay 
801 was given with him as an apprentice for 7 years, 0 
In July following, a commiſſion of bankruptcy was taken 72 
out againſt Ward; and being declared a bankrupt, a. iT 
ſignees were choſen, who ſell off the bankrupt's effect, 
and he is now the ſuperviſor of the preſs to the purchaſer, * 
and becomes incapable of performing his part of the con- = 
tract, nor is the petitioner able to raiſe any money to put * 
him out an apprentice to another maſter, and the com- 
miſſion being a recent one, probably no dividend may be 
made in a year, or a year and a half; ſo that all this time 1 
will be loſt to the petitioner. Upon theſe circumſtances, 
the petitioner prayed, that on deducting 101 out of the 1 
801 for his board with the bankrupt during the fix months K 
he lived with him, the aſſignees ſhould be ordered to pay h 
him the ſum of yol out of the effects of the bankrupt b 
already come to their hands, and not oblige him to prove « 
it as a debt under the commiſſion. The lord chancellor 


Hardwicke was at firſt doubtful, and ſeemed inclined to 
grant the petition, but on ordering ſearch to be made for 
precedents, and ſeveral being produced wherein it was di- 
rected that apprentices ſhould come in as creditors only, 
after deducting for the time they lived with the bankrupt, 
upon the remaining ſum; it was ordered according]y in 
this caſe, and that the petitioner ſhould be admitted a cre- 
ditor for 70 1 only. 1 Atkyns. 149. 

Shall cauſe due correction and puniſhment to be adminiſired] | 
This being left indefinite, it ſeemeth moſt appoſite, that 
the juſtice commit the apprentice to the houſe of correction 
for a time, to be kept to hard labour, or otherwiſe cor- 
reed as the nature of the offence may require. 

4. By the 20 G. 2. c. 19. On complaint (F) unto two juſ- 
er tices, by any pariſh apprentice, or other apprentice upon whaſe 
binding out no larger a ſum than 5 | was paid, concerning any 

» miſuſage, refuſal of neceſſary proviſion, craclty, or other il 
treatment, they may fumman (G) the maſter or miſtreſs, to ap- 
ear 
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pear before them at a reaſonable time to be named in ſuch ſum 


mons ; and on proof upon oath of the truth of the ſaid complaint 
(whether the maſter or miſtreſs be preſent or not, if ſervice of 
the ſummons be alſo upon oath proved) the ſaid juſtices may diſ- 
charge (H) the apprentice by warrant or certificate under their 
hands and ſeals, for which warrant or certificate no fee ſhall 
id. ſ. 3. 

4 2 ſuch Elie on complaint (] K) on oath by any maſter 
ar miſtreſs, againſt any ſuch apprentice, concerning any miſde- 
meanor, miſcarriage, or ill behaviour, may hear and determine 
the ſame, and puniſh the offender, by commitment (L) to the 
*. of correction, there to remain and be corrected, and held 
to hard labour for a reaſonable time, not exceeding one kalen- 
dar month, or otherwiſe by diſcharging (M) fuch apprentice. 
. 4. ö 

1 aggrieved by any determination, order or war- 
rant of ſuch juſtices (except any order of commitment) 
may appeal to the next ſeſſions, who may award coſts to 
either party not exceeding 40s, to be levied by diſtreſs and 
ſale. / 5. 

ial - certiorari ſhall iſſue to remove any the ſaid pro- 
ceedings. /. 6. 
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5. If any apprentice of huſbandry, or of any art or oc- Apprentice fiee- 
cupation aforeſaid, ſhall flee into any other ſhire, the juſ- = _ another 


tices, mayors, or other head officers being juſtices, may 
iſſue writs of capias to the ſheriffs of the counties or other 
head officers of the places whither he ſhall ſo flee, to take 
his body, returnable before them at what time ſhall pleaſe 
them ; ſo that if he come by ſuch proceſs he may be put 
in priſon, till he find ſafficient ſurety well and honeſtly to 
ſerve his maſter. 5 El. c. 4. .. 47. 

And by the 24 G. 2. c. 55. If a juſtice ſhall iſſue a war- 
rant againſt ſuch perſon, and he ſhall eſcape into another 
ſhire ; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtice in ſuch other ſhire, may arreſt 
him there, and carry him before a juſtice in ſuch other 
ſhire, if the offence is bailable, to find bail, or elſe ſhall 
carry him back before a juſtice in the ſhize from whence 
the warrant did firſt iſſue. 


ection 6. Feb. 3 1747. Hill and Alen. In chancery. The Apprentice leav- 


i - . s , ing his maſter's | | 
. cor. bill was by an apprentice, who againſt his maſter's con hos | 


ſent quitted his ſervice of a ſhipwright, before his time ger is entitled to 


v9 juſ- was out, and went on board a privateer, which took a his carnings- 
whoſ very conſiderable prize, whoſe ſhare thereof, being 12001, 
10 any the maſter claimed. By lord Hardwicke: Id general, 
ber 1 the maſter is intitled to all that the apprentice ſhall earn; 
„ conſequently, if he runs away, and goes to a different 


pear buſineſs, 
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buſineſs, the maſter is intitled at law to all his earnings, 
And in this caſe, his lordſhip faid, there was nothing in 
equity to relieve. But he ſaid he would ſend the caſe ty 


be tried at law, unleſs they would agree to compound I 
the matter, which he recommended to them, and thought, mal 
as the boy's ſhare of the prize was ſo very large, the ba. felo 
lance ought to be in his favour. And the maſter agreed / 
to accept 4501. 1 Yezey, 83. | val 
Apprentice to 7. By the 6 G. 3. c. 25. i; any apprentice ſhall abſent to | 
ferve beyond his himſelf from his maſter's ſervice, before the term of his ap- per. 
—_— 3 prenticeſhip ſhall be expired; he ſhall, at any time there. But 
ſented, after, whenever he ſhall be found (fo it be within 7 years of 
after the expiration of his term), he compelled to ſerve his ] 
faid maſter, for ſo long time as he ſhall have abſented him. 28 C 

ſelf; unleſs he ſhall make ſatisfaction to his maſter for the 

loſs he ſhall have ſuſtained by ſuch abſence : And if he ſhall 

refuſe ſo to ſerve, or to make ſatisfaction, the maſter may 
complain upon oath to one juſtice where he ſhall reſide; 
who ſhall iſſue his warrant tor apprehending ſuch appren- IST 
tice. And ſuch juſtice, on hearing the complaint, may me 
determine what ſatisfaction ſhall be made to ſuch maſter the 
by the apprentice. And if the ſaid apprentice ſhall not anc 
give ſecurity to make ſatisfaction according to ſuch deter- Wa 

mination ; ſuch juſtice may commit him to the houſe of 

correction tor any time not exceeding three months. 

Perſons aggrieved by ſuch determination, order, or war- | 

rant of the juſtice (except any order of commitment), may 
appeal to the next ſeſſions, giving 6 days notice to the jut- ſen 
tice and to the parties, and entring into recognizance, wil 
within 3 days after ſuch notice, before a juſtice, with ſuf- ma 


ficient ſurety to try the appeal at, and to abide the order or | 
judgment of, and pay ſuch coſts as ſhall be awarded by the pat 
Juſtices at ſuch ſeſſions : Which faid juſtices, at their ſaid 


ſeſſions, on proof of ſuch notice given, and of entring in- It 
to ſuch recognizance, ſhall hear and determine the appeal, Wa 
and give ſuch relief and coſts to either party, as they ſhall an 
judge reaſonable. And their determination ſhall be final ** 
and concluſive to all parties concerned. * 

Provided, that nothing herein ſhall extend to the ſtan- * 
neries in Devon or Cornwall; or to impeach or leſſen the ad 
juriſdiction of the chamberlain of London, or of any other ” 
court within the ſaid city, touching apprentices ;z nor to lg 
any apprentice, whoſe maſter ſhall have received with him 6 
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VII. Apprentice ftealing his maſter”s goods. 


By the 21 H. 8. c. 7. Servants going away with their 
tnaſter's goods, with intent to ſteal them, ſhall be guilty of 


felony ; but not to extend to apprentices. 


And by 12 An. ft. 1. c. 7. Perions ſtealing to 


the 


value of 40s, being in a dwelling houſe or outhouſe there- 
to belonging, tho? ſuch houſe be not broken, and tho' no 
perſon be therein, arc excluded from the benefit of clergy. 
But this not to extend to apprentices under fifteen years 


of age. 


But if they be fifteen years of age, they ſhall be guilty 


as other perſons. 


IX. Inticing away an apprentixe. 


The intieing of an apprentice to depart from his maſter, 
is not an offence of a public nature; for which an indict- 


ment will lie; but the party's remedy is by an action 


the caſe, which he may well maintain. 6 Med. 182. 2, 


ON 


and Daniel. Burrow, Mansfield, 1306. Reavely v. Main- 


waring and others. 


A. Aſfgning apprentices (N). 


The maſter aſſigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 


within the fifth of El. But by the cuſtom of London, 
may be turned over to another. Dalt. c. 58. 


he 


And an affignment to the ſea ſervice is good by act of 


parliament, as is before mentioned. 


E. 3. G. K. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeflions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had aſſigned him to another, that the aſſign- 
ment 1s void, and they direct Barnes to take his apprentice 
again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
athzning his apprentice. The covenant to provide for him 


is well performed, if the perſon to whom he is bound 
ſigns him to another to provide for him. Wherefore 


order was quaſhed. Foley, 155. Str. 48. 


al- 
the 


For the juriſdiction of the juſtices extends no farther, 


chan to compel the maſter to take care of his apprentice; 


ut in what manner he does it, whether in his own houſe 


or 9 is nothing to them. But if the affignee 
OL. 1. I . 
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the apprentice doth not provide for him, the firſt maſter 
may be compelled to do it, and he may take his remedy 
over. 1 Sy. C. 110. 


XI. Maſter dying. 


It hath been ſaid, that if the maſter dies, the appren- 
tices goes to the executor or adminiſtrator to be maintain- 
ed, if there are aſlets; but the executor or adminiſtrator 
may bind him to another maſter for the remaining part of 
his time. 

And in M. 10 I. K. and Peck. Eyre J. held, that an 
apprenticeſhip is a perſonal truit between the maſter and 
ſervant, and determines by the death of either of them; 
and by the death of either of them, the end and deſign of 


executor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no inconve- 
nience, becauſe the executor may make his defence by 
pleading no aſſets, or debts of a higher nature. Holt C.]. 
ſaid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade ; and 
that in other places, it would be very hard to conſtrue the 
death of the maſter to be a diſcharge of the covenants ; he 
faid, it had been held, that the covenant for inſtruction 
failed, but that he ſtill continues an apprentice with the 
cxecutor, as to maintenance. 1 Salk. 66. 

E. 20 G. 2. Baxter (widow and executrix) againſt Bur- 
field, In debt on bond, conditioned for Matthias Ander- 
ſon's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff's teſ- 
tator, who was a mariner; the defendant pleaded, that 
Anderſon ſerved faithfully to the death of the teſtator : the 
plaintiff replied, that fince the death of the teſtator, An- 
d:rſon had abſented from her ſervice: to which there was a 
demurrer. And after argument at bar, Lee Ch. J. de- 
livered the reſolution of the court, viz, That they were 
all of opinion the defendant ſhould have judgment, and | 

that the executrix could maintain no ſuch action. The 
binding was to the. mar, to learn his art, and ſerve hin, 
without any mention of executors. And as the words are 
confined, fo is the nature of the contract; for it is fiduciary, 
and the apprentice, is bound from a perſonal knowledge 
of the integrity and ability of the maſter, H. 8 A.. 
Horne and Blake; an EN that an apprentice ſhould be 
aſſigned, was held void; unleſs there was a cuſtom, ot 
the concurrence of the apprentice, And they held, it 
3 | + 
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was not material, that according to Cys. Eliz. 553. the 
| aflets were liable on the maſter's covenant to maintain, 


Therefore judgment was given for the defendant, Str, 
1260. 

Note, the words in Cro. Eliz. 553. are theſe: A cove- 
nant lies againſt an executor in every caſe, altho' he be 
not named ; unleſs it be ſuch a covenant as is to be per- 
formed by the perſon of the teſtator, which they cannot 
perform, 

But in the caſe of Ea Bridgeford and Orſton, T. 13 C. 2. 
The maſter of a pariſh apprentice dying inteſtate, his 
widow, without any adminiſtration taken out, aſſigned 
the apprentice to Edward George, who, with the conſent 
of the apprentice, aſſigned him over, by verbal agreement, 
to Thomas Baggaley at Eaſt Bridgeford, for the remainder of 
his term of nine years: And he accordingly lived with 
the ſaid Thomas Baggalcy at Eaft Bridgeford, and ſerved 
out his time there, which far exceeded forty days. This 
was unanimouſly holden to be a good ſettlement at EAN 
Bridgeford ; ſince to this aſſignment, tho' only a verbal 
one, there was the conſent of all the parties concerned; 
and he lived and inhabited at Eaft Bridgeford under the 
terms of the apprenticeſhip, as an apprentice bound ac- 
cording to the ſtatute. Burrows Settlem. Caf. 133. 

E. 26 G. 2. Eakrirg and Seiſn, Two juſtices make an 
order to remove George Mitiborth from Eakring to Selſon. 
Upon appeal, the ſeſſions ditcharge that order. The caſe 
was; the faid George Mituorth was put out a pariſh ap— 
prentice to Richard Tomlinſon of Eakring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eatring. About three years before he attained 
29 years of age, he ran away from his maſter, and loitered 
for ſome time about the country, In the mean time his 
maſter died. And at Martinmas after, the ſaid Witwerth 
hired himſelf as a ſervant to Villium Flint of Seiſon for a 
year, and ſerved him that year at Selſor, and received all 
his wages to his own ule, the executors of Tomlinſon taking 
no notice of him. But he had not, at the expiration of 
the ſaid ſervice, attained his age of 20 years. And the 
ſeſſions being of opinion that the ſaid George Witworth did 
not, by virtue of ſuch hiring and ſervice at Sen, gain a 
ſettlement in the pariſh of Seh aforeſaid, reverſe the ori- 
ginal order. But by the court the order of ſeſſions was 
quaſhed ; for that after the maſter's death, the appren- 
tice was at liberty to hire himſelf, and as he was hired for 
a year, and ſerved a year in Sehn, his legal ſettlement 
was there, Appftenticeſhip is a perſonal truſt between 
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the maſter and ſervant, and is determined by the death of 
either maſter or apprentice, The counſel who were tg 
have ſhewn cauſe againſt quaſhing the order of ſeſſions, 
owned that it was not defenſible. Burrow's Set. Cu, 
320. 
"x 14 C. 3. Vrerham and Chirk. An apprentice bound 
for three years, without any conſideration, to a flater at 
IFrexham, (ſerved under the indenture for nine months. 
Then his maſter died; and he continued a fortnight with 
the widow, to complete the work unfiniſhed by his maſter, 
His miſtreſs then told him, having no further employment 
for him, that he muſt not ſtay with her, and he was at 
liberty to go where he thought proper. On his going away, 
he told his miſtreſs that he was going to his father, who 
was a flater. There was no particuiar agreement between 
his father and his miſtreſs, nor the indenture delivered up, 
His father then lived in the pariſh of Ch:r#, and he con- 
tinued with him there two or three years. The court 
held that his ſettlement remained at J/rexham. The widow 
does not appear to have had any intereſt; and no adminiſtra- 
tion appears to have been taken out. Bur. Settl. Caf. 782. 
In the court of chancery: A. 30 C. 2. In the caſe of 
Soam againſt Bowden and Eyles. The matter received with 
the apprentice 2501], and died within two years, the ap- 
prentice having tor that time been employed only in infe- 
rior affairs. It was decreed, after Cebts on ſpecialties 
paid, that the executors repay the 2501, as a debt due on 
ſimple contract; deducting after the rate of 201 a year, 
ſor the maintenance of the apprentice, during the time he 
lived with his maſter. Cha. Ca. Finch. 396. 


XII. Apprentices ſeiting up their trades. 


By the common law, no man may be prohibited to 
work in any lawful trade or in more trades than one, at 
his pleaſure. 11 Co. 53. | 

So that without an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades z therefore an act of parliament 
made to reſtrain any perſon herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmauce ef the com- 
mon law. 

The reſtraining clauſe in the ſtatute of 5 El. c. 4. is 23 
follows: It fall nat be lawful to any perſon, ta ſet up, occu- 
ui uſe or exerciſe, any craft, miſlery or occupation now uſed 
an occupued within the realm of England or Wales, except he 


hall haue been brought up therein ſeven years at the leaſt as an 
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apprentice by this flatute, nor to ſet any perſon on work therein, 
except he ſhall have been apprentice as aforſais, or eſſe having 
ſerved as an apprentice will become a journeyman, or hired by 
the year; on pain of 40S a month, half ta the bing, and half 
to him that ſhall ſue in the ſaſſions, or other court of record; or 
if it is in a town corporate, then to be diſpoſed of as other fines 
by the charter. |. 31. 


It ball not be lætuſul] This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a 
cuſtom as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 
to be within this ſtatute. 2 Salk. 610. 


To any p*rſon] But by the 15 C. 2. c. 15. Hemp wort» 
ers of all kinds, net makers, and makers of tapeſtry hang . 
ings are excepted ; who may ſet up without having ſerved 
ſeven years. | 

And by 3G. 3. c. 8. All officers, mariners, and ſol- 
diers, who have been employed in his majeſty's ſervice, 
and not deſerted, may exerciſe ſuch trades as they are apt 
for, .in any town or place. 

And by 6 & 7. . . 17. An apprentice diſcover- 
ing two offenders guilty of coining, to as they be con- 
victed, ſhall be deemed a freeman, and may exerciſe his 
trade as if he had ſerved out his time. /. 12. 


To ſet up, occnpy, uſe, or exerciſe] T. 9 G. 3: Beach and 
Turner, On an action brought for exerciſing a trade, 
without having ſerved an apprenticeſhip, it appeared 
that the defendant was only a journeyman, And the 
queſtion was, whether the ſtatute extends to journeymen, 
or only to maſters? By the court: The ſtatute was meant 
to prevent maſters only from ſetting up trades, and did not 
intend to give a penalty againſt both. There is great 
difference Hetween ſetting up a trade and working in it: 
A man may work in it, by doing a very trifling part, A 
Journeyman doth not exerciſe the trade upon his own ac- 
count, but for his maſter. Burr. Mansf. 2449. 

And it is not materia), as to the maſter, that the jour- 
neyman hath ſerved ſeven years; for if the maſter himſelf. 
hath not ſerved feven years, he is reſtrained by the ſtatute 


to work as a trader, cither by himſelf or others ; for the 


intent of the act is, to annex the benefit of trade to ſuch 
as underwent the hardſhip of learning it, thereby to en- 
courage labour in youth: And few would undergo the 
trouble of being apprentices, if they might employ others 
to work for them. T. 3 . Hobbs and Young. 2 Salk. 


bie. 
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If a man uſe the trade of a t:llow chandler, baker, 
brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſell. 
ing any for lucre and gain, he may lawfully do it; but 
he cannot retain an apprentice therein ; but he may hire 
one to be his ſervant, who is ſkilful in that trade or oc. 
cupation. 8 C. 129. 

In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the trade, provided the partner ſhare only in the profits or 
loſs of the buſineſs, and do not actually exerciſe the trade, 
As in the caſe of Reynard and Chaſe, M. 30 G. 2. An 
ation of debt was brought againſt Ghaſe, for a penalty on 
the act, for exerciſing the trade of a-brewer, without hay. 
ing ſerved an apprenticeſhip. On a ſpecial verdict, it was 
ſtated, that the defendant y and one Coxe were partners 
in the trade; that the trade was carried on, and had been 
for four years carried on, in their joint names; that Coxe 
did ſerve an apprenticeſhip to the trade, but Chaſe never 
did; and that Cyxe is a working brewer, and was paid 2 
ſalary for his labour, which falary was always deduQed, 
and allowed to him, previous to a diviſion of the profits; 
and the entries at the exciſe office were in their joint 
names: but that the defendant John Chaſe never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Coxc); but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. The queſtion was, whether | © 
the defendant chu Chafe is within the act, upon this ſpe- * 
cial finding? By lord Mansfeld Ch. J. The defendant 0 


is to ſhare the profits with Cexe, in moieties; and is liable 
to the debts of the partnerſhip : But it is expreſly found,. t 
that during all the time charged, he never acted in or ex- : 
erciſed the trade. He was not, by the terms of his agree- 

- c 
ment, to act in the trade. The other partner was to do 


the whole, and had a particular falary on that account, 
It is not found, that either Cexc, or any ſervant under him, 
was ſet to work by Chaſe , nor that Chaſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpaſes, ex- 
erciſing a trade, in reſpect of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 
the ſtatutes concerning bankrupts ; yet the preſent queſtion 
is, whether it be exerciſing a trade, contrary to this act. 
In the argument of this cauſe it hath been well obſerved, 
that this is a penal law; that it is in reſtraint of natvral 
right; that it is contrary to the general right given by the 
common Jay of this kingdom, To which I will add, that 
| ; gf the 
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the policy on which the act was made, is, from experience, 


become doubtful. . Bad and unſkilful workmen are rarely 
roſecuted. This act was made early in the reign of queen 
Elizabeth. Afterwards, when the great number of manus 
facturers, who took refuge in England from the duke of 
Atoa's perſecution, had brought trade and commerce with 
them, and inlarged our notions ; the reſtraint introduced 
by this Jaw was thought unfavourable, and the judges by 
a liberal interpre* ation, have extended the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us confider whether the preſent 
caſe be within the letter, or even the meaning of this act. 
The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal ſkill of the defendant makes no real difference in 
the caſe. For the perſon who is ſkilful acts every thing, 
and receives no direction ftom this man: He neither did, 
nor was to interfere. The caſe of Hobbs and Young is not 
parallel. There, the defendant, a fingle man, directed 
the whole trade; was the maſter ; and directed all the fer- 
vants. As between maſter and ſervant, no doubt, it is 
the maſter who carries on the trade, and not the ſervant. 
But in Hobbs and Young there was no partnerſhip ; nor 
(what is the diſtinguiſhing char. cter of the preſent caſc) 
a mere naked ſharing of the profits, and riſqueing a pro- 
portion of the loſs ; without his acting or directing at all, 
in any manner whatſoever. In many conſiderable under- 
takings, it is abſolutely neceſſary to take in perſons as part- 
ners, to ſhare the profits and riſque the loſs. And the 
general uſage and practice of mankind ought to have 
weight, in determinations of this fort, affecting trade and 
commerce, and the manner of carrying them on. It is 
notorious that many partnerſhips are entred into, upon 
the foundation of one partner contributing induſtry and 
ſcill; and the other, money. Many great breweries and 
other trades have been carried on, for the benefit of in- 
fants and reſiduary legatees, under the direction of the 
court of chancery: Now if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery was contrary to law, and to an expreſs act of 
parliament, - So it is likewiſe practiſed in other great trades, 
The late Mr. Child directed his buſineſs of a banker, to be 
carried on for the benefit of his children and other per- 
ſons. Many other inſtances might be mentioned. It 
would introduce the utmoſt confuſion in affairs of trade 


and commerce, if this conſtruction ſhould prevail. On 


ths other hand, I ſee no inconvenience, It is exactly the 


G 4 ſame 


meeting lately reſolved, that if any man as a maſter had 
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ſame thing as to trade, in every particular, whether this 
partner has or his not ſerved an apprenticeſhip. There. 
fore I think the defendant not liable to the penalty of the 
ſtatute. The other three juſtices concurred, And Judg. 
ment was given for the defendant, Burrow. Mansfield. , 


Any craft, miſtery, or occupation] T. 3 G. 3. French and 
Adams, An action of debt was brought upon the ſtatute 
againſt the defendant for exerciſing the trade of a carpenter, 
he not having ſerved an apprenticeſhip to that trade. It ap- 
peared, that the defendant had worked or ſerved as a ſervant 
for ſeven years in the trade of a glazier, and for ſome time 
afterwards exerciſed that trade as a maſter ; that afterwards 
he exerciſcd the trade of a carpenter for the ſpace of nine 
years, and it was proved that he well underſtood that trade, 
It was objected, that the defendant being originally bred 
up to the trade of a glazier, he could not follow two 
trades both glazier and carpentry ; and whether he could 
or not, was the queſtion reſerved for the conſideration of 
the court. By the court: All the judges of England at a 


exerciſed. and followed any trade as a maſter without in- 
terruption or impediment for the term of ſeven years, he 
was not liable to be ſued or proſecuted on the ſtatute of 
5 El. alſo if a man hath followed two or more different 
trades for the term of ſeven years or more, he ſhall not be 
liable to be praſecuted on this ſtatute. There is no law 
againſt one man's following ſeveral trades at this day, There 
was an ancient ſtatute, 37 Ed. 3. c. 6, that artificers or 


* handicraftſmen ſhould uſe but one miſtery, and that none 


ſhould uſe any miſtery but that which he had before that 
time chaſen and uſed. But this reſtraint of trade and traf- 
fick was immediately found prejudicial to the public, and 
therefore at the next parliament it was enacted that all 
people ſhould be as free as they were at any time before the 
faid ordinance. And lord Coke obſeryes, that acts of 
parliament made againſt the freedom of trade never live 
long. Without the leaſt doubt, a man may follow twenty 
trades, if he has worked at or followed each trade ſeven 
years. Mr. Harriſon of Red Lion Square ſeryed an ap- 
prenticeſhip to the trade of a carpenter, but for 26 years 
paſt he has been a watchmaker, and tho' he never ſerved as 
an apprentice to the trade of a watchmaker, is the beſt 
maker of time picces in the world, and the parliament has 
given him a large ſum of money towards finding out the 


longitude by the help of his watches or time-meaſurers: 


And ſhall this man be hindred from making watches, and 
exerciſing the trade of a carpenter allo if he pleaſes ? And 
3 | * | FT 
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by the whole court in the preſent caſe, judgment was 
given for the defendant. 2 Viſſen. 168. 


New uſed] That is, on the 12th of Jan. 1562, when 
that parliament began; and this reftraint ſhall not extend 
any further than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. 1 Noll. 


Rep. 10, 1 Ventr. 326, 346. 


Within the realm of England and Wales] M. 1 G. 2. K. 
and Liſter. Indictment for uſing the trade of a dry ſalter, 
being a craft, miſtery, or occupation uſed in this kingdom 
on the 12th day of Jan. in the 5th year of Eliza. Which 
the court held to be ill; for that the words in this 4ing- 
am tie down the indictment to the kingdom of Great 
Britain, as it is at this day; whereas it ſhould have been 
in Blrland or in England and Males. Seſſ. C. V. 2. 160. 


Str. 788. 

H. 3G. 2. X. and Monro. It was moved to quaſh an 
indictment for exerciſing the trade of a baker, the defen- 
dant not having ſerved a legal apprenticeſhip. The ex- 
ception was, the trade was not laid to be uſed within the 
realm of England and Wales at the time of the act. But 
the court ſaid, the trade of a baker is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only falls 
within the general concluſion of the clauſe at laſt. 1 
Barnardift. 277. | 


Except he fhall have been brought up therein ſeven years] 
E. 11 W. K. and Fox. Indictment for uſing the trade of 
a taylor, not having ſerved ſeven years, was quaſhed, be- 
cauſe it is ſaid only, not having ſerved as an apprentice 
within England or Wales; for it may be he did ſo beyond 
fea, and if it were any where it ſufficeth. ' 1 Salk. 67. 


As an apprentice] E. 5 An: Q: and Maddox. By the 
court; Upon indictment on this ſtatute, in evidence we 
allow following the trade for ſeven years to be ſufficient, 
without any binding, this being an hard law. 2 Sag. 613. 

. IN 2. K. and Morrice. On an indictment for 
exerciſing a trade, without having ſerved a legal ap- 
prenticeſhip; the defendant offered to give evidence of 
his having exerciſed this trade for ſeven years, as being 
tantamount to his having ſerved an apprenticeſhip for 
that time, Eyre chief juſtice ſaid, that the cafes indeed 
had gone ſo far, as to allow a wife's living in the ſhop 
with her huſband for ſeven years to be equivalent to an 
apprenticeſhip ; but he thought the preſent caſe not ſtrong 

| PINES. > noe. I IPRS. | 


* Berkjhire, T. 33 G. 2. On an information againſt the de. 


have ſerved apprenticeſhips to the trade of a «yer, it ſhall 


2 ppeenttces, 


enough to come up to the meaning of the ſtatute. Accor. _ 
dingly the evidence was difallowed. 1 Barnard. 367. and 
But in the cafe of Wallen and Holton, at the afliſes fo 


fendant for exerciling the trade of a baker contrary to the 
Ratute, it appeared in evidence that he had followed it 
twelve years, but never had been an apprentice, no 
ſerved with any perſon as ſuch. On a caſe reſerved, Baron 
Atams, before whom it was tried, conſulted the eleven 
judges ; who all jomed with him in opinion, that exerci. 
ſing a trade ſeven years, without any proſecution with 
effect, was a ſuffictent qualification. Blackftone”s Report, 


233. 

Mer to ſet any perſon an wors therein, except he ſhall hav 
been apprentice as aforeſaid] But by the 17 C. 3. & 33, 
with reſpect to the counties of Middleſex, Eſſex, Surry, 
and Kent, for want of a ſufficient number of perſons who 


be lawful for any perſon exerciſing that trade within any 


of the ſ2id counties, to employ ſuch number of journey- 12 
men, ſervants, and labourers, as he ſhall have occaſion 101 
for, without incurring any penalty. ftr 

Or elſe having ſerved as an apprentice, will become a jour- ** 
neyman] M. 20 C. 2. K. and Moor. The defendant was A 
indicted for ufing the trade of a weaver, not having ſerved 15 
as an apprentice ſeven years; the evidence was, he ſerved 1 
fix as an apprentice, and had ſince as journeyman in the Fs 
fame trade worked above that time: And by the court, 1 
the ſerving of ſeven years is ſufficient either way; and the 


defendant was found not guilty. 3 Keb. 400. 


A. An Indenture of a pariſh apprentice z on 43 by 
EL & „l, 5. 


HIS zndenture made the — day of in the £ 
zear of cur Lord - Between A. B. and C. D. 
churchwardens, and E. F. and G. H. overſeers of the poor if 
the pariſh e in the county of of the one part, a 
and A.M. of — in the ſaid pariſt, fhrcmaker, of the 
other part, witneſſeth, that the ſaid churchwardins and over- 

feers of the poor, by and with the canſent of two of 
his majeſly's jujtic's of the. peace for the faid county, divelling 
near is [or, in] the ſaid pariſh of ene whereof 1s of 
the quorum, have put, placed and bound, and by theſe preſents 
ao put, place; and bind A. P. a poar bey, whoſe parents 
B. P. and C. P. arc noi able ts maintain him, of the age of 

— YEA) 5 
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| nn years, to be an apprentice with him the ſaid A. M. 
and as an apprentice with him the ſaid A. M. to dwell, from 
the date of theſe preſents, until the ſaid A. P. Hall come to the 
age of ——— years, ſor if a female, until the faid A. P. 
ſhall come to the age of years, er the time of ber mar- 
riage, which ſhall firſt happen] according to the ſtatutes in ſuch 
tale made and provided. By and during all which time and 
term, the ſaid A. P. Hall the ſaid A. M. his ſaid maſter well 
and faithfully ſerve, in all ſuch lawful buſineſs as the ſaid A. P. 
ſhall be put unto by the command of his ſaid maſter, according 
to the power, wit and ability of him the 2 A. P. and ho- 
neſtly and obedieniiy in all things ſhall behave himſelf towards 
his ſaid maſter, and honeſtly and orderly towards the reſt of the 
| family of the ſaid A. M. And the ſaid A. M. for his part, 
' haw for himſelf, his executors, and adminiſtrators, doth hereby 
a 33. promiſe and covenant to and with the ſaid churchwargens and 
Furry, overſeers of the poor, and every of them, their and every of 
; Who their executors and adminiſtrators, and their and every of ther 
* ſhall ſucceſſors for the time being, and to and with the ſaid A. P. 
n any WH that be the ſaid A. M. Hall the ſaid A. P. in the , mi- 
rney- flery, and occupation of a ſhoemaker, which he the ſai A. M. 
-alion "now uſcth, after the beſt manner that he can or may, teach, in- 
firuft, and inform, or cauſe to be taught, inſtrucied, and in- 


127 formed, as much as thereunto belongeth, or in any wiſe apper- 
7 wt taineth ; And that the ſaid A.M. ſhall alſo find and allow, 


Level unto the ſaid apprentice ſufficient meat, drink, appare!, waſhing, 
heging, and all other things needful or meet for an apprentice, 
n the during the term aforeſaid. In witneſs whereof the ſaid parties 
-ourk, have hereunto ſet their hands and ſegls, the day and year fir/t 


abode written. 


Where the overſcers and maſter can agree, other co- 
venants may be inſerted, according to ſuch agreement; 
n 43 but if the maſter is to be compelled, it ſeemeth not ſafe to 
require more from him by the indenture than is above 
expreſſed. 1 | 


The aſſent of two juſtices. 


two ef his majeſly's juſtices of the peace for 
the abo vementioned county. / dwelling near to 


— 


rum, 49 hereby declare aur aſſent to the binding the abovenamed 


| form ard effeft of the above writtten indenture. Given under 
out hands be day. of, & c. 


B. War- 


years 


the abovementioned pariſh of, ——— and. one of us of the quo- 


P. an apprentice to the abovenamed A. M. according to the 
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B. Warrant to levy io! for not receiving a pore 
apprentice; on the ſtatute of 8 & 9 W. 


Weſtmorland. | To the conſtables of 


| HERE AS A. B. and C. D. churchwardens, ant 

E. F. and G. H. overſeers of the poor of the pariß 
o in the ſaid county, by the aſſent of [us] twy 
of his majeſty*s juſtices of the peace for the ſaid county dwel. 
ling near to [or, in] the ſaid pariſh of one Wheredf i; 
of the quorum, did endeavour to bind A. P. a poor male chill 
of the faid pariſh, whoſe parents are not able to maintain him, 
apprentice to A. M. of in the ſaid pariſh, taylor, and 
for that intent did prepare and duly perfet? one pair of inden- 
tures purſuant to the ſtatute in ſuch caſe made and pro- 
vided, ' which ſaid pair of indentures was ſigned and con- 
firmed by Tus] the ſaid twa juſtices: And whereas the ſaid 
A. M. is duly canvicled before us the juſtices aforeſaid, as wel 
upon the oath of the ſaid A. B. as otherwiſe, for that he the 
faid A. M. hath refuſed, and doth refuſe to receive and pro- 
vide for the ſaid A. P. as an apprentice, and alſo to execute 
another part of the” ſaid indentures, being duly tendred to him 
by the ſaid cburchwardens and overſeers of the poor, whereby 
the ſaid A. M. hath forfeited the ſum of ten pounds: Theſe 
are therefore, in his ſaid majeſty's name, to require aud con- 
mand yen, to make diſtreſs of the goods and chattels of him the 
faid A. M. and if within the ſpace of ¶ ſix]̃ days next after 
ſuch diftreſs by you made, the faid ſum of 101, together with 
reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall 
not be paid, that then you. do ſell the ſaid goods aid chattels f ; 
by you diſtrained, and out of the money ariſing by ſuch ſale, like 
pay the faid ſum "of 101 to the _—_— of the poor of the clip 
faid pariſh of = where the ſaid offence was committed, ſtin 
for the ufe of the poor of the faid Pariſh; returning the over- the 
plus upon demand unto him the faid A. M. the reaſonable dec 
charges of taking, keeping, and ſelling the ſaid diflreſs being juk 
thereout firſt dedufted, Herein fail you not. Given under our the 
hands and ſeals the —— gay of in the year 


ls 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid ; it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 


| ſeſſions, n 


And it is to be obſerved, that one precedent alone in * 
this caſe is here inſerted, for brevity ſake, as being not in 
«©S# * * 
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a matter of conſtant practice; but it is to be under- 
ſtood, in all ſuch like caſes, that there muſt firſt be a 
complaint or information in writing, then a ſummons of 
the party accuſed, or warrant as the caſe may be, and 
z hearing and determining of the cauſe, and conviction 
thereupon if the party ſhall be found to be guilty. But 
as the ſpecial fact muſt be the ſame throughout all the 


„an forms of proceedings, it is eaſy from one to frame all 
Par BN the reſt. 


— tw 

e. C. Summons of the maſter for miſuſing his ap- 
„ chill prentice; on 5 El. c. 4. 

1 him, | 

% Weſimorland. ro the conſtable of ——. 

Inden- : 

pro- HERE AS complaint and information hath been 
{ con- made unto me one of his majeſly's juſtices of 


e ſaid the peace in and for the ſaid county, by A.P. apprentice to 
Is well A.M. o in the ſaid county, ſhoemaker, that the ſaid A. M. 
he the bath miſuſed and evil intreated him the ſaid A. P. [by cruel 
1 pri- puniſhment, and beating him the ſaid A. P. without juſt cauſe, 
xecule and by not allowing unto him ſufficient meat, drink, apparel, 


to hin or as the caſe ſhall be] Theſe are therefore in his majeſty's 
hereby name to comma nd you to ſummon the ſaid A. M. to appear Le- 

The re me at the houſe of in the ſaid county, on the 
com- day at the hour of in the afternoon 


im the of the ſame day, to anſwer unto the ſaid complaint; and to be 
f after further dealt with. according to law. Herein fail you not. 
_ Given under my hand and ſcal the day of, &c. 
„ hall 
tels þ Note, a ſummons, rather than a warrant, in all ſuch 
b ſale, like cafes, between party and party, is generally moſt 
of the eligible; yet in this caſe it ſeemeth, that a warant is ju- 
nitted, ſtinable to apprehend the maſter, and bring him before 
ve; the juſtice, (eſpecially if he ſhall contemn the ſummons; ) 
Gaable becauſe it is required, that he ſhall give ſecurity to the 
being juſtice to appear at the ſeſſions, if he ſhall not conform to 
or our the juſtice's order in the premiſles, 

D. Summons of the apprentice on complaint of 
ſt the the maſter; on the 5 El. c. 4. 
erſon g 
Ir not Weſtmorland. 3 To the conſtable of 


Q 


next 
| WV ERE AS complaint and information hath been made 
ne in WY unte me —— one of his majeſty's juſtices of the peace 
wot in and for the ſaid county, by A. M. of in the ſaid 
o county, 


93 


94 


in miſuſmg and evil intreating the ſaid apprentice by cruel pu- 


Apprentices. 


county, huſbandman, that A. P. now being an apprentice to kin 
the ſaid A. M. is negligent, ſtubborn, diſorderly, [or as the 
caſe ſhall be] and doth not his duty to him the ſaid A. M. hj 
maſter ; Theſe are therefore to command you to ſummon the ſai 
A. P. to appear before me, at——1n the ſaid county on 
the. day of at the hour of: in the afternoon 
the ſame day, to anſwer to the ſaid complaint, and to be further 
dwelt with according to law. Herein fail not, Given undi 
my hand and ſeal the—— day of, &c. 


Il 

E. Order of diſcharge by four juſtices at the ſef- _ 

ſions; on the 5 El. c.4. J 35. my 

Weſtmorland. T a general quarter ſeſſions of the peay Pp 

| halden at in and for the count 5 

aforeſaid, the day of in the — year of thy 
reign of our lord George the third, by the grace of God 
Great Britain, France, and Ireland, king, defender of th 

faith, and fo” forth; Before — Juſtices of our faid lord ; 6. 


the king aſſigned ts keep the peace in the ſaid county, and alſo t 
bear and determine divers felonies, treſpaſſes, and other mi. 
demeanors in the ſaid county committed, and of the quorum, | 
is ordered as follfweth : | 

Upon the petition of A. P. apprentice to A. M. of 
in the ſaid county, huſbandman, to be relieved upon certain 
neglecis of the faid maſter in inſlrufting him in his trade, and 


niſhment [or as the caſe ſhall be] ; and the ſaid maſter havin (Al 4 
likewiſe appeared upon his recognizance taken before J. P. , A 
efquire, one F the ſaid juſtices, to anſwer to the complaint of : 
the ſaid petition, and having proved nothing whereby to clear 2 
h:mfelf of the ſaid complaint; but on the contrary, the ſail 1 
A. P. having given full proof of the truth of the ſaid complaint M 
to the ſati faction of the ſaid court: Mie therefore, whoſe hands }, 
and ſeals are hereunto ſet, being four of the ſaid juſlices F 


and of th? quorum, do hereby order, pronounce, and declart, 
that the ſaid apprentice fhall be, and ts hereby diſcharged ani | 
freed from his ſaid apprenticehood : And this to be a final ord:r | 


betwixt the ſaid maſter aud apprentice, any thing contained in 


their indentures of apprenticeſhip, or 6therwiſe, to the contrary 


notwithſtanding. Given under aur hands and ſeals ths day a. * 
year firf! above wriiten. 


F, Com- 
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ny p. Complaint of an apprentice to two juſtices 
M. he againſt his maſter; on 20 G. 2. c. 19. 

be ſa Weſtmorland. IHE information and complaint of A. P. 
IN apprentice to A. M. of — in the 
_ laid county, huſhandman, exhibited before us two of his maje/ty's 
wel G juſtices of the peace in and for the faid county, the m—_— 7 
1 in the year, NC. 

8 Ihe ſaith, that be the ſaid A. P. is an apprentice bound by- 
| 8 denture to A. M. of —— aſoreſaid, huſbandman ; and 
e (cl. WW 14a: be the ſaid A. Mi hath miſuſed and ill treated him the ſaid 

apprentice, and particularly [as the cafe ſha!l be.] 2 
beau , Before us, 
count J. P. 
"oj K. P. 
God of 
E. 6. Summons of the maſter by two juſtices, on 
4% % complaint of the apprentice; on the 20 G. 2. 


r n 19 73. 
um, . 
Weſtmorland. ; To the conſtable f 


| HEREAS information and complaint hath betn 
certan N made unto us two of his majeſty's juſtices of the 


2 peace in and for the ſaid county, by A. P. apprentice to A. M. 
3 0 in the ſaid county, huſbandman, that he the ſaid 


„1. A. M. hath miſuſed and ill treated him the ſaid A. P. and 
7 J „ particularly [as the caſe ſhall be:] Theſe are therefore to re- 
avit o quire you to ſummon the ſaid A. M. to appear before us at 


to clear in the faid county, on 


the — 75 — — 


be 4 to anſwer unto the ſaid information and complaint, And be you 

__ then there to certify what you ſhall have done in the execution 

rfl hereef. Herein fail you not. Given uuder our hands and ſeals 
cen Sts — 5 

2 the day of in the year . 

ed and . . . . 

* H. Diſcharge of an apprentice by two juſtices, on 

3 the maſter miſuſing him; by the 20 G. 2. c. 19. 

antrag J. 3. | 4 5 

lay a Weſtmorland. HEREAS complaint hath been made 


IE before us two of his majeſty's 
Juſtices of the peace in and fer the ſaid county, by R. P. ap- 
prentice to A. M. of in the ſaid county, taylor, that 
bie the ſaid A.M. hath miſujed and evil treated him the faid 
apprentice, and particularly [as the cafe ſhall be}: Aud 
„ © whereas 


Com- 
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whereas the ſaid A. M. hath appeared _ ws in purſuing 
of our ſummons to that purpoſe, but hath not cleared himſef 
of and from the ſaid accuſation and complaint, but on the cn. 
trary the ſaid A. P. hath made full proof of the truth there 
before us upon oath ; Wie therefore by theſe preſents de diſchary, 
him the ſaid A. P. of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 
twixt them, or otherwiſe hawſoever, to the contrary notwith. 
landing. Given under our hands and ſeals the day 
of, &c. 
V [Or, And whereas it hath been duly proved before us, a; 
well upon the oath of A. C. conflable of aforeſaid, a 
otherwiſe, that he the ſaid A. C. did duly ſummon the ſail 
A. M. to appear before us at a reaſonable time in the ſaid ſun- 
mons mentioned and ſpecified ; but notwithſtanding the ſame, hy 
the ſaid A. M. hath not appeared before us according to ſuch 
Ummons : Me therefore having duly examined into the matter if 
the faid complaint, and the truth rang / having been ful) 
proved before us upon cath, do diſcharge, &c.] 


I. Complaint to two juſtices of the maſter againſt 
his apprentice; on the 20 G. 2. c. 19. /. 4. 


Weſtmorland. HE complaint and information of A.M, 

of in the ſaid county, huſband- 
man, taken and made on oath before us twa of his ma- 
neſty"s juſtices of the peace in and for the ſaid county, the =——— 
day of Ihe faith, that A. P apprentice by indenture t hin 
him the ſaid A. M. hath in the ſervice of his apprenticeſhid Wi con 


been guilty of ſeveral miſdemeanours, miſcarriages, and ill be- cor 

haviour, tqwards him the ſaid A. M. and particularly [as the WW i 

caſe ſhall be.] hee 

A. M. int 

Before us, | an 

| F . Gt 
„ 

M 

R. Warrant for a diſorderly apprentice, by two 0 


juſtices; on the aforeſaid complaint by the 
20 G. 2. c. 19. J 4. 


Weſtmorland. 1 To the conſtable f 


. „ 
HERE AS oath hath been made before ui 
two of his majeſty s juſtices of the peace in and for the 
faid county, by A. M. of — in the ſaid county, buſpand- 


many 


ture to 
1ceſhp 
ill be- 
as the 


M. 


two 
the 


Weſtmorland. 


| !iceſhip to the ſaid A. 
ares of apprenticeſhip betwixt them, or otherwiſe, to the con- 
am notwithſtanding. Given, &c. | 
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man, that A. P. apprentice to the ſaid A. M. hath committed 
divers miſdemeanours againſt the ſaid A. M. his maſter, and 
particularly Cas the caſe ſhall be] : Theſe are therefore to re- 


bare you forthwith to apprehend the ſaid A. P. and bring him 


before us, to anſwer unto the ſaid complaint, and to be uealt 
with according to law : And you are to give notice to the ſaid 
A. M. that he appear before us at the ſame time, to make good 
the ſaid complaint. Given under our hands and ſeals, &c. 


L. Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by two 
juſtices; on the 20 G. 2. c. 19. /. 4. 


To the conſtable of in the ſaid 
county, and to the keeper of the houſe 
of correction at in the ſaid 
county. 


HERE As complaint hath been made before us =— 
two of his majeſty's juſtices of the peace in and for the 
ſaid county, upon the oath of A. M. of in the ſaid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 
hath committed divers miſdemeanors againſt him the ſaid A. M. 
his maſter, and particularly [as the caſe ſhall be]: And 
whereas upon examination thereof, and upon hearing the all- 
gations of both parties, having come befare us for that purpoſes 
and upon due conſideration had thereof, it manifeſtly appears to us 
that he the ſaid A. P. is gralty of the premiſſes ſo charged againſt 
him as aforeſaid : We do therefore hereby command you the ſaid 


Weſtmorland. 


| conſtable, to take and convey the ſuid A. P. to the ſaid houſe of 


correction, and to deliver him to the ſaid keeper thereaf, together 


with this warrant : Aid we do hereby command you the ſaid 


keeper of the ſaid houſe of correction, to receive the ſaid A. P. 
into your cuſtody in the ſaid houſe of correction, there to remain 
and be corrected, and held to hard labour for the ſpace of =— « 
Given under our hands and ſeals, the — day, &c. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter ; by 20 G. 2. c. 19. / 4+ 


THEREAS complaint, &c, (as in 
; the laſt precedent) Me ds there- 
fore ly theſe preſents oy the ſaid A. P. from his appren- 

any thing in any indenture or inden- 


Vor. I. H N. Aſſignment 
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N. Aſſignment of an apprentice, 


5 1 
O all to whim theſe prefents ſhall come: I A. M. 
ſend greeting. Whereas my apprentice A. h. 
hath divers years yet to come and unexpired of his apprentice. 


ſhip, to wit, whole years from the day if - 
now laſt paſt, as by his indenture of apprenticeſhip t 

me ſealed doth appear: Now know ye, that I the ſaid A. M. the 

for divers good cauſes and conſiderations me hereunto moving, lat 

have given, granted, aſſigned, and ſet over, and by thiſe pre- ha 

ſents do fully and alſolutely give, grant, aſſign, and ſet over, pa 

unto A. S. of „all ſuch right, title, duty, term of years in) 


to come, ſerwice and demand whatſoever, which I the ſaid 
A. M. have in or to the ſaid A. P. or which I may or ought 
to have in him by force and virtue of the ſaid indenture of ap- 
prenticeſhip. Aud moreover, I the ſaid A. M. do by theſe pre- 
fents covenant, promiſe, and agree to and with the ſaid A. 8. 
his executors and adminiſtrators, that notwithſtanding any thing 
. by me the ſaid A.M. to be done to the contrary, the ſaid A. P. 
hall, during the ſaid term of years, well and truly ſerve 
the faid A. S. as his maſter, and his commandments lawful and 
honeſt ſhall de, and from his ſervice ſhall not abſent himſelf du- 
ring the ſaid term. Provided, that the ſaid A. S. fhall well 
1rtreat and uſe him the ſaid A. P. and him the ſaid A. P. in 


the craft, miſtery, and occupation of a === which he the ſaid of 
A. S. now uſeth, after the beſt manner that he can or maj, tl 
ſhall teach, mftrut!, and inform, or cauſe to be taught, in- 2 


ſtructed, and informed, as much as thereunto belongeth, or in 


any wiſe appertaineth, and ſhall alſo during the ſame term find 0 
and allow unto the ſaid A. P. ſufficient meat, drink, apparel, c 


waſhing, lodging, and all other things ncedful or meet for an 


apprentice. In witneſs, &c. q 
4 f 
| a 

Appꝛover. 

N approver (probator) is a perſon indicted of treaſon 


or felony, and in priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays 4 
coroner, before whom he is to enter his appeal or accu- 
lation, againft thoſe that are partners in the crime containcd 
in the indictment. 3 {/t. 129. | 


+ A@A4h X% wa AA 


This 


all well 
P. in 


treaſon 
oon his 
the in- 
reaſons 
rays 2 

accu- 
1taincd 


This 


Arraignment. 


This accuſation of himſelf, and oath, makes his accu- 
fation of another perſon of the ſame crime, to amount to 
an indictment; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 It. 129, 130. 

But juſtices of the peace cannot take cognizance here- 
of, becauſe they have no authority by their commiſſion to 
aſſign a coroner. 3 1ſt. 130. 

And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed : And in many caſes we 
have what ſeems to amount to the ſame, by ſtatute ; where 
pardon. is aſſured to offenders, on diſcovering and convict- 
ing their accomplices, 


Arbitration, See Award. 


Army. See Soldiers and Militta. 
Arrack. See Exciſe, 


Arraignment. 


HEN an offender comes into court, or is brought 


in by proceſs, ſometimes of capias, and ſometimes 


of habeas corpus directed to the gaoler of another priſon; 
the firſt thing that follows thereupon, is his arraignment. 
2 H. H. 216. | | 

Now arraignment is nothing elſe but the calling the 
offender to the bar of the court, to anſwer the matter 
charged upon him. 2 H. H. 216. 

And the word in Latin (lord Hale ſaith) is no other than 
ad rationem ponere, and in French ad reſon, or abbreviated 
a ru; for as the ancient word diſrain or derayn imports 
in Latin diſrationare, to diſprove or evince the contrary of 
any thing that is or may be affirmed, ſo arraigne is ad ra- 
tionem ponere, to call to account or anſwer. 2 H. H. 216. 
And this perhaps may be ſufficient to ſhew the meaning 
of the word, altho* not to declare its derivation ; for it 
ſeemeth to have flowed unto the French tongue, from its 
common origin with the Greek ; of which we ſhall have 
little doubt, when we conſider the verbs «yogwven, xi 
and alſo &ayopi, as they are uſed in the claſſical remains 


of that language, and compare them with the terms ar- 


raigne, adraigne, diſrayn, derayne. 
The priſoner on his arraignment, tho? under an indict- 
ment of the higheſt crime, muſt, be brought to the bar 
Hz “ without 
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100 Arreſt. 


without irons and all manner of ſhackles or bonds, unlef 


there be a danger of eſcape, and then he may be brought 3 
with irons. 2 H. H. 219. a m 
Alſo there is no neceſſity that a priſoner, at the time of was 
his arraignment, hold up his hand at the bar, or be com- EXEC 
manded ſo to do; for is this only a ceremony for makin nall 
known the perſon of the offender to the court; and if he juſt 
anſwers that he is the ſame perſon, it is all one. 2 Hay, of t] 
308. | | 
\ ſon: 
— — in 
Go 
Arre 12 wil 
50 
HIS is to be underſtood of arreſts in criminal caſe; 8 
only, and not in civil caſes. | _ 
The word arre/ is the ſame, with very little variation, the 
in the Engliſh, French, German, Belgic, and other lan- wn 
guages of the weſtern empire, heretofore ſubject to the bre 
Roman power ; and probably may have been derived unto 
us thro' the channels both of France and Saxony: the } 
French arrefter ſignifieth to ſtop or ſtay ; and the Saxon | 
reſtan, to reſt; and both perhaps have ſprung from the - 
Italian arreſto, and that from the well known Latin verb = 
ſto, to ſtand. | | 105 
And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſon, depriving him of his own will and liberty, on 
and binding him to become obedient to the will of the | 
law : And it may be called the beginning of impriſonment, bo 
Lamb. 93. IS fo 
Concerning which I will ſhew, 2 
T. Who may or may not be arreſted. a 
II. For what cauſes of ſuſpicion an arreſt may be, w 
III. By whom the arreſt ſhall be made. | in 
TV. The manner of an arreſt. n 
V. What is to be done after the arreſt, : 
J. Who may or may not be arreſted. : 
Privilege of par- 1. Generally, a member of parliament ſhall have the 0 
liament. privilege of parliament for himſelf and his ſervants to be 0 
freed from arreſts: but for treaſon, felony, and breach of K 
the peace there can be no privilege. 4 [nft. 24, 25. ' 
Peers and bodies 2. In caſes of peers and corporations, the proceſs is 
— a diſtringas, for they cannot be arreſted, 3 Salt. 46. ˖ 


: "2. In 


be, 


Arreſt. 101 
3. In the caſe of X. and Moodbham, H. 2 G. 2. upon Perſons charged 
a motion for an information againſt the defendant, who utlog- 
was a juſtice of the peace; it was held, that a perſon in 
execution in the king's bench may be there charged crimi- 
nally by a juſtice of the peace's warrant : but that no ſuch 
juſtice can take a priſoner of this court out of the cuſtody 
of the court, and ſend him to the county gaol. Str. 828. 
4. None ſhall arreſt prieſts or their clerks, or other per- In churchyards, 
ſons of holy church, whilſt they attend to divine ſervice, 
in churches, churchyards, or other places dedicated to 
God ; on pain of impriſonment and ranſom at the king's 
will, and he ſhall alſo make gree to the parties arreſted, 
50 Ed. 3. c. 5. I K. 2. c. 15. 
5. Alſo a warrant executed againſt any perſon whatſo- On Sundays, 
ever, on the Lord's day, is void; and the perſons ſerving . 
the ſame ſhall ſuffer damages, as if they had done the ſame 
without warrant z except in caſes of treaſon, felony, and 
breach of the peace. 29 C. 2. c. 7. /. 6. 


I. For what cauſes of ſuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. 1. Power is given to the Suſpicion, 
juſtices of the peace, to arreſt all thoſe whom they find by 
indictment, or by ſuſp:c:0n, and to put them in priſon. 

And the cauſes of ſuſpicion, which are generally agreed Cauſes of ſuſyi- 
to juſtify the arreſt of an innocent perſon for felony, are n. 
theſe that follow : | | 

(1) The common fame of the country ; but it ſeems, Common fame, 


that it ought to appear upon evidence, in an action brought 


for ſuch arreſt, that ſuch fame had ſome probable ground. 
2 Haw. 76. | 
(2) The being found in ſuch circumſtances, as induce Circumſtances 
a ſtrong preſumption of guilt ; as coming out of a houſe f evil. 
wherein murder hath been committed, with a bloody knife 
in one's hand ; or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable account 
of coming honeſtly by them. 2 Haw. 76. | 
(3) The behaving one's ſelf in ſuch a manner as be- Flights 
trays a conſciouſneſs of guilt; as where a man accuſed of 
felony, on hearing that a warrant is taken our againft him, 
doth abſcond. 2 Haw. 76. 
But the party who flies from an arreſt for a capital of- 
fence, is not thereby guilty of a eapital offence, but onl 
liable to forfeit his goods, when ſuch flight is found again 
him. 2 Haw, 122. | 
(4) The being found in company with one known to Evil companys 
be an offender, at the time of the offence, or generally at 
H 3 other 
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Living idle. 


Hue and cry, 


Where no crime 
is committed. 


Arreſt. 


other times keeping company with perſons of ſcandalous 
reputation. 2 Haw. 76. 2 Inft. 52. 

(5) The living an idle, vagrant, and diſorderly liſe, 
without having any viſible means to ſupport it. 2 Hau. 


76 


his a 
lute, 
ſittin 
Hall 
(6) The being purſued by hue and cry. 2 Haw. 76. 


For if a felony is done, and one is purſued upon hue 
and cry, that is not of ill fame, ſuſpicious, unknown, nor 


1. 
indicted; he may be attached and impriſoned by the law reltr 
of the land. 2 Inſt. 52. a cour 

But generally, no ſuch cauſe of ſuſpicion, as any of the con 
abovementioned, will juſtify an arreſt, where in truth no rant 
ſuch crime hath been committed; unleſs it be in the caſe 2 
of hue and cry. 2 Haw. 56. com 

In the caſe of Samuel againſt Payne and others, E. 20 pret 
G. 3. The plaintiff Samuel brought an action of treſpaſs ſone 
and falſe impriſonment againſt Payne a conſtable and two 
others. The facts were theſe : Hall, one of the defen- dem 
dants, charged the plaintiff with having ſtolen ſome laces preſ 
from him, which he ſaid were in the plaintiff's houſe. A - 
ſearch warrant was granted by a juſtice upon this charge, ſon 
but there was no warrant to apprehend him. On the q 
ſearch, the goods were not found; however, Payne, out 
Hall, and the other defendant an aſſiſtant of Payne, ar- 4 
reſted the plaintiff and carried him before a magiſtrate, bre 
who upon examination diſcharged him. The cauſe was hou 
tried before lord 17ar5ficld, and a verdict found againſt all ſtic 
the three defendants. At the trial, his lordſhip, and the 
counſel on both ſides, looked upon the rule of law to be, the 
that if a felony hath actually been committed, any man, fro 
upon reaſonable probable grounds of ſuſpicion, may juſtify ene 
apprehending the ſuſpected perſon to carry him before a ene 
magiſtrate ; but that, if no felony has been committed, 2 | 
the apprehending of a perſon ſuſpected cannot be juſtified | 
by any one. His lordſhip therefore left it to the jury to ne: 
confider, whether any felony had been committed, Ihe 
rule, however, was conſidered as inconvenient and nar- eo 
row, becauſe if a man charges another with felony, to 
and requires an officer to take him into cuſtody, and 15 
carry him before a magiſtrate, it would be moſt miſchiev- 
ous that the officer ſhould be bound firſt to try, and at ba 
his peril exercife his judgment on the truth of the charge. to 
He that makes the charge ſhould alone be anſwerable. The c0 
officer doth his duty in carrying the accuſed before a ma- he 
giſtrate, who is authorized to examine, and commit or fo: 
diſcharge. On this ground, a motion was made for a new 
trial; and, after cauie ſhewn, the court held, that the pe 
charge was a ſufficient juſtification to the conſtable and fa 
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his aſſiſtant, and the rule for a new trial was made abſo- 
Jute, Which new trial came on before lord Mansfeld, at the i 
ſittings after this term; when a verdict was found againſt 4 


Hall, and for the other two defendants. Douglas. 345. 
III. By whom the arreſt ſhall be made. 


1. In criminal cafes, a perſon may be apprehended and Arreſt without 
reſtrained of his liberty, not only by procels out of ſome Warrant. 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. 

2. Thus all perſons, who are preſent when a felony is Py private per- 
committed, or a dangerous wound given, are bound to ap- as. 
prehend the offender, on pain of being fined and impri- 
ſoned for their neglect. 2 Haw. 74. 

Alſo, every private perſon is bound to affiſt an officer 
demanding his help, for the taking of a felon, or the ſup- 
preſſing of an affray. 2 Haw. 75. | 
S Alſo by the vagrant act of 17 CG. 2. Every private per- 
ſon may apprehend beggars and vagrants, 

3. Alſo, a watchman may arreſt a night walker, with- By watchmen, 
out any warrant from a magiſtrate. 2 1½. 52. 

4. In like manner, a conſtable may ex icis arreſt a By conſtables. 
breaker of the peace in his view, and keep him in his 
houſe, or in the ſtocks, till he can bring him before a ju- 
ſtice. 1 H. H. 587. 

5. Or any perſon whatſoever, if an affray be made to Byothers. 
the breach of the king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 
end the king's peace may be kept ; but after the affray is 
ended, they cannot be arreſted without an expreſs warrant, 


2 Inſt. 52. 
b. So much concerning an arreſt without a warrant ; Are wth ware 
next follows arreſting with ſuch warrant : rant t 


7. The warrant is ordinarily directed to the ſheriff or B, e heritF or 
conſtable, and they are indictable, and ſubject thereupon ©2**v'&+ 
to a fine and impriſonment, if they neglect or refaſe it. 
1H. H. 581. 
8. If it be directed to the ſheriff, he may commond his sher ma; de- 
bailif, under ſheriff, or other ſworn and known officer, Pate. 
to ſerve it, without writing any precept. But if he will 
command another man, that is no ſuch officer, to ſerve it, 
he muſt give him a written precept, otherwiſe falſe impri= 
lonment will lie. Lamb. 89. | X 
9. But every other perſon to hom it is directed, muſt hers cannot 
perionally execute it; yet it ſeems, that any one may law- dæpute. 
tally aſſiſt him. 2 Haw. 86. 
H 4 10. Ii 
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deen a 2 10. If a warrant be generally directed to all conſtables, and 
e may execute 


it out of his own no one can execute it out of his own precinct ; for in ſuch ons 
diſtrict. caſe it ſhall be taken reſpectively to each of them within the ! 
their ſeveral diſtricts, and not to one of them to execute aſſiſt 

it within the diſtrict of another; but if it be directed to x Dalt 

particular conſtable (Mr. Hawkins ſays, to a particuly B 
conſtable by name), he may execute it any where within fcer 


the juriſdiction of the juſtice, but is not compellable tg 
execute it out of his own conſtablewick. Lord Raym. 546, 


1 H. H. 581. 2 H. H. 110. 2 Haw. 86. B 

Any perſon may II. The juſtice that iſſues the warrant, may dire& it to 

83 to a private perſon if he pleaſeth, and it is good; but he con 

is not compellable to execute it, unleſs he be a proper of. kn! 

hicer. 1 H. H. 581. | | trac 

But not to be 12. But by the juſtices oath of office, the warrant ought per 

Girefted totne not to be directed to the party, but to ſome indifferent tra 

3 perſon, to execute it. the 

Where directed 13. If a warrant is directed to two or more jointly, yet | 

to two jointly. any one of them alone may execute it. Dal. c. 169. ” 

( 

IV. The manner of an arreſt. 1 

m 

To be gone a- 1. The officer to whom a warrant is directed and de. aa 

1 livered, ought with all ſpeed and ſecrecy to find out the th 
party, and then to execute the warrant. Dalt. c. 169. 

Oppoſing the 2. It 1s certainly an offence of a very high nature, to aj 

8 oppoſe one who lawfully endeavours to arreſt another for 0 

treaſon or felony; and it ſeems, that a perſon Who ſe ci 

oppoſes an arreſt for treaſon, whereof he knows the part It 

to have been guilty, is thereby guilty of the treaſon ; and h 

that he who ſo oppoſes an arreſt for felony, is an accellary [ 


to the felony. 2 Har. 121. 
Arreſting in the Jo An arreſt in the night 1s good, both at the ſuit of 
8 the king and of the ſubject; elſe the party may eſcape. 

9 Ce. 66. 
Arreſting in an- 4. By the 24 G. 2. c. 55. Conſtables and others may, | 
county. on having the warrant indorſed by a juſtice in another 

county, into which an offender ſhall have eſcaped, arreſt 

an offender in ſuch other county, and carry him before 

the juſtice who indorſed the warrant, or ſome other jul- 

tice or juſtices of ſuch other county, if the offence is bail- 

able, to find bail; or elſe ſhall carry him back again be. 

fore a juſtice in the county from whence the warrant did 


firſt iſlue. 
Taking the 5. A private perſon cannot raiſe power to arreſt or de- 
best. fainafelon. 1 H. H.601, 


But any juſtice, or the ſheriff, may take of the county 
any numder that he ſhall think meet, to purſue, a_ 
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and impriſon traitors, murderers, robbers, and other fe- 
lons; or ſuch as do break, or go about to break, or diſturb 
the king's peace: and every man being required, ought to 
aſſiſt and aid them, on pain of fine and impriſonment. 
Dalt. c. 171. 

But it is not juſtifiable for a juſtice, ſheriff, or other of- 
ficer, to aſſemble the poſſe comitatus, or raiſe a power or 
aſſembly of people, upon their own heads, without juſt 
cauſe, Dalt. c. 171. | 

But where a juſtice, ſheriff, or other officer, is enabled 
to take the power of the county, it ſeemeth they may 
command and ought to have the aid and attendance of all 
knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 
Dalit. c. 171. Becauſe, by the ſtatute of Win- 
thefter, all of that age are bound to have harneſs, 

But women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or diſeaſed, ſhall not be compelled to attend them. 
Dalt. c. 171. 

And in ſuch caſe it is referred to the diſcretion of the 
juſtice, ſheriff, or other officer, what number they will 
ave to attend on them, and how and after what manner 


they ſhall be armed or otherwiſe furniſhed, Dalt. c. 171. 
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6. As to the caſe of breaking open doors, in order to Breaking open 
apprehend offenders, it is to be obſerved, that the law doors. 


doth never allow of ſuch extremities, but in caſes of ne- 
ceſſity; and therefore, that no one can juſtify the break- 
ing open another's door to make an arreſt, unleſs he firſt 
ſignify to thoſe in the houſe the cauſe of his coming, and 
requeſt them to give him admittance. 2 Haw. 86. 

But where a perſon authorized to arreſt another, who 
is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the following 
inſtances : | 

(1) Upon a capias grounded on an indictment for any 
crime whatſoever ; or upon a capias from the chancery or 
king's bench, to compel a man to find ſureties for the peace 
or good behaviour. 2 Haw. 86. | 

(2) When one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, is 
purſucd either with or without a warrant, by a conſtable 
or private perſon ; but where one lies under a probable 
ſuſpicion only, and is not indifted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 
juſtify the breaking open doors in order to apprehend him: 


And 
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but if he be innocent, but upon a reaſonable cauſe ſuſ- 


Arrett. 


And this opinion he founds on Cole's 4 Inft. 177. and 
Hale's pleas of the crown. 91. 2 Haw. 87. | 

But Lord Hale, in his hiſtory of the pleas of the crown, 
ſays, that upon a warrant for probable cauſe of ſuſpicion 
of felony, the perſon to whom ſuch warrant is directed, 
may break open doors to take the perſon ſuſpected, if up. 
on demand he will not ſurrender himſelf, as well as if 
there had been an expreſs and poſitive charge againſt him; 
and ſo (he ſays) hath the common practice obtained, not. 
withſtanding the contrary opinion of lord Coke : for in 
ſuch caſe the proceſs is for the king, and therefore a nz 
omittas is implied. 1 H. H. 580, 583. 2 H. H. 117. 

And as he may break open ſuch perſon's own houſe, ſo 
much more may he break open the houſe of another to 
take him ; for ſo the ſheriff may do upon a civil proceſs : 
But then he muſt at his peril ſee that the felon be there; 
for if the felon be not there, he is a treſpaſſer to the ſtran- 
ger whoſe houſe it is. 2 H. H. 117. | 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 


ſpected, it is not juſtifiable. 1 H. H. 82. 

But a conſtable in ſuch caſe may juſtify, and the reaſon of 
the difference is this : becauſe that in the former caſe it is 
but a thing permitted to private perſons to arreſt for ſuſpici- 
on, and they are not puniſhable if they omit it; and therefore 
they cannot break open doors; but in caſe of a conſtable 
he is puniſhable if he omit it upon complaint. 2 H. H. 9a. 

(3) Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour. 2 Haw. $6. 
1 H. H. 582. 2 H. H. 117. | 

And in general, Mr. Dalton fays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender. 
Det. c. 169. 

(4) On a warrant to ſearch for ſtolen goods, the doors 
may be broke open, if the goods are there; and if they 
are not there, the conſtable ſeems indemniked, but he that 
made the ſuggeſtion, is puniſhable. 2 H. H. 151. 

(5) Where forcible entry or detainer is found by inqui- 
ſition before juſtices of the peace, or appears on their 
view. 2 Haw. 86. 

(6) On a capias utlagatum, or capias pro fine. 2 Haw. 86. 

(7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or og 

vigticn 
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daion ſor it, grounded on any ſtatute, which gives the 


W whole or any part of ſuch forfeiture to the king. 2 Haw. 


(8) Where an affray is made in a houſe, in the view or 
hearing of the conſtable, he may break open the doors: to 
take them. 1 Haw. 137. 2 Haw. &. 

If there be diſorderly drinking or noiſe in a houſe, 
at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demand- 
ing entrance, aud being refuſed, may break open the 
doors, to ſee and ſuppreſs the diſorder. 2 H. H. 95. 

(10) Wherever a perſon is lawfully arreſted for any 
eauſe, and afterwards eſcapes, and ſhelters himſelf in an 
houſe. 2 Haw. 87. 5 

(11) But upon a general warrant, without expreſſing 
any felony or treaſon, or ſurety of the peace, the officer 
cannot break open a door. 1 H. H. 584. 

(12) Neither ought doors to be broke open to take a 
perſon, who is required to take certain oaths by virtue of 


a ſtatute, becauſe in ſuch caſe the warrant is not ground- 


ed on a precedent offence. 2 Haw. 87. 12 Co. 131. 

(13) In a civil ſuit; the officer cannot juſtify the 
breaking open an outward door or window in order to exe- 
cute proceſs. If he doth, he is a treſpaſſer. But if he find- 
eth the outward door open, and entreth that way, or if 
the door be opened to him from within, and he entreth, 
he may break open inward doors if he findeth that neceſ- 
4 order to execute his proceſs. FH. 319. 

or a man's houſe is his caſtle, for ſafety and repoſe to 

himſelf and family; but if a ſtranger, who is not of the 
family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not his 
caſtle, he cannot claim the benefit of ſanctuary therein. 
Feſt. 320. | 

And it is always to be remembred, that this rule muſt 
be conhned to the caſe of arreſt upon proceſs in civil ſuits 
only. For where a felony hath been committed, or a dan- 
gerous wound given, or even where a miniſter of juſtice 
cometh armed with proceſs founded on a breach of the 
peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience. 1d. 

(14) Finally, in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 
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7. If there be a warrant againſt a perſon, for a treſpaſs Killing in che 


the 


| Or breach of the peace, and he flies and will not] yield to ret or purſuits 
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the arreſt, or being taken makes his eſcape ; if the office; ah 
kills him it is murder. 2 H. H. 117. | wy” 

But if ſuch. perſon, either upon the attempt to arreſt, 9 wo 
after the arreſt, aſſault the officer, to the intent to mike 2 
his eſcape from him, and the officer ſtanding upon his guat * 
kills him, this is no felony; for he is not bound to ys i x. 
back tothe wall as in common caſes of ſe defendends, for the ; Y 
law is his protection. 2 H. H. 118. ; B 

But where a warrant iſſueth againſt a perſon for felony, WM - q: 
and either before arreſt, or after, he flies and defends hin. 5 f 
ſelf with ſtones or weapons, ſo that the officer muſt gire wr 

over his purſuit, or otherwiſe cannot take him without or 
killing him, if he kill him it is no felony. And the fame _ 
law is, for a conſtable that doth it by virtue of his office, * 
or on hue and cry. 2 H. H. 118. 

But then there muſt be theſe cautions: 1. He muſt be * 
a lawful officer; or there muſt be a lawful warrant, 2. "I 
The party ought to have notice of the reaſon of the pur. F. 
ſuit, namely, becauſe a warrant is againſt him. 3. | bolt 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity i 
as in the former cafe, where an aflault is made upon the Wow 
officer; but this is the neceſſity, namely, that he cannot euf 
otherwiſe be taken. 2 H. H. 119. uf 

But tho” a private perſon may arreſt a felon; and if he fi 
fly fo as he cannot be taken without he be killed, it is bat 
excuſable in this caſe for the neceſſity ; yet it is at his pe- m 
ril, that the party be a felon ; for if he be innocent of the ties 
felony, the killing (at leaſt before the arreſt) ſeems at . 
Teaft manſlaughter ; for an innocent perſon is not bound ap? 
to take notice of a private perſon's ſuſpicion. 2 H. H. but 
119. 

8. A perſon ſworn and commonly known, and acting 0 
within his own precinct, need not ſhew his warrant ; but ty | 
he ought to acquaint the party with the ſubſtance of it, Y 
2 Haw. 85. fu 

And an officer giveth ſufficient notice what he is, when eth 
he ſaith to the party, I arreſt you in the king's name; and * 


in ſuch caſe, the party at his peril ought to obey him, 
tho' he knoweth him not to be an officer ; and if he have 
no lawful warrant, the party grieved may have his action 
of falſe impriſonment. Dalt. c. 169. | 
But the learned editor of Hale's hiſtory obſerves here- (uf 


upon, that the books referred to intend the general war- ca 
rant conſtituting ſuch perſon an officer, as a bailiff, or the ſp 
like, in a civil action; tho” it may be otherwiſe in caſe of thi 
felony, becauſe in ſuch caſe a private perſon may arreſt a f 
felon without any warrant at all. 2 H. H. 116. nc 
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But if he acts out of his precinct, or is not ſworn and 


ET commonly known, he muſt ſhew his warrant if demanded. 


2 Haw. 85, 86. Otherwiſe the party may make refiſt- 
ance, and needs not to obey it. Dalt. c. 169. 
But if the conſtable has no warrant, but doth it by 
virtue of his office, as a conſtable, it is ſufficient to notify 
that he is conſtable, or that he arreſts in the king's name. 
1 H. H. 583. 
But in the caſe of a warrant of diſtreſs, iſſued by 2 


| juſtice of the pes ce, for the levying a pecuniary forfeiture 


or ſum of money, it is ſpecially provided by the ſtatute 
of the 27 C. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew his warrant to the perſon whoſe 
goods are diſtrained, and ſhall ſuffer a copy thereof to be 
taken. 8 | 


ILY 


g. If the conſtable come unto the party, and require No arreft by 


ſonment. Dall. c. 170. 

For bare words will not make an arreſt without laying 
bold on the perſon or otherwiſe confining him. But if 
an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt; for he is in 
cuſtody of the officer. 1 Salk. 79. 2 Haw. 129. Caſes 
in the time of lord Hardwicke. 301. . 


him to go before the juſtice, this is no arreſt nor impri- Wards ly. 


10. It hath been holden, that if a conſtable, after he Retaking after 
hath arreſted the party by force of a warrant, ſuffer him to arreſt. 


go at large, upon his promiſe to come again and find ſure- 


ties, he cannot afterwards arreſt him by force of the ſame 


warrant: However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſu- 
ance of ſuch warrant ; but in this the law doth not ſeem 
to be clearly ſettled. 2 Haw 81. 

But if the party arreſted do eſcape, the officer upon freſh 
ſuit may take him again and again, ſo often as he eſcap- 
eth, altho* he were out of view, or that he ſhall fly into 
another town or county. Dalt. c. 169. : 


V. What is to be done after the arreſt. 


1. When a private perſon hath arreſted a felon, or one By a private per- 


ſuſpected of felony, he may detain him in cuſtody till he ſon. 


can reaſonably diſmiſs himſelf of him ; but with as much 
* as conveniently he can, he may do any of theſe three 
things: | 
(i) He may carry him to the common goal; but that is 
now rarely done. 1 H. H. 589. 2 H. H. 77. 

| (2) He 
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(2) He may deliver him to the conſtable, who my 
either carry him to gaol, or to a juſtice of the peace, 
1 H. H. 589. 

(3) He may carry him immediately to a juſtice of the 
peace, 1 H. H. 58 


2. If the conſtable, or his watch, hath arreſted affray- 6. 
ers, or perſons drinking in an alchouſe diſorderly at an ſhall 
unſeaſonable time of night, he may put the perſons in the mak 
ſtocks, or in a priſon if there be one in the vill, till the and 
heat of their paſſion or intemperance is over, tho” he de. abo\ 
liver them afterwards ; or till he can bring them before: U 
juſtice. 2 H. H. 95. | in n 

3. If the arreſt is by virtue of a warrant, when the of- — 
ficer hath made the arreſt, he is forthwith to bring the pat. dee 
ty, according to the direction of the warrant : If it be to 4d 
bring the party before the juſtice who granted the war- NOV 
rant ſpecially, then the officer is bound to bring him be. Mal 
fore the ſame juſtice; but if the warrant be to bring him ſeer 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks | 
fit, and not in the election of the priſoner. 1 H. H. 582, and 
2 H. H. 112. | 

But if the time be unſeaſonable, as in or near the night, a 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he ma 
ſecure him in the ſtocks, or in an houſe, till the next day, 
or ſuch time as it may be reaſonable to bring him. 2 U. 

H. 120. 

And when he hath brought him to the juſtice, yet he 
is in law ſtill in his cuſtody, till the juſtice diſcharge, ot 
bail, or commit him. 2. H. H. 120. 

4. But it is ſaid, the conſtable is not obliged to return 
the warrant itſelf, but may keep it for his own juſtification, 
in caſe he ſhould be queſtioned for what he had done; 
but only to return what he has done upon it. Lord Rayn, / 
1196. | 

5 And this ſeems to be implied in the ſtatute of the 4 


24 G. 2. c. 44. which enacteth, that no action ſhall be 
brought againſt any conſtable or other officer, or perſon p 
acting by his order, and in his aid, for any thing done in hi 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned h 
by the party demanding the ſame, of the peruſal and copy 4 
of ſuch warrant, and the ſame hath been refuſed or neg- 
lected for ſix days after ſuch demand: And if, after com- 
pliance therewith, any ſuch aCtion ſhall be brought, with- 
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Arreſt. 


out making the juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the 
jury ſhall give their verdict for the defendant. /. 6. And 
it is certain the conſtable cannot grant a peruſal or copy 
Jof the warrant, unleſs he hath it in his cuſtody. 


III 


6. By an ancient ſtatute, 23 H. 6. c. 10. No ſheriff Fee for arreſt, 


ſhall take for any arreſt, but 20d, and the bailiff which 
maketh the arreſt 4d, on pain of 401; half to the king, 
and half to him that will ſue in ſeſſions (or the courts 
above) and treble damages to the party injured. 


Upon which ſtatute perhaps may be founded the cuſtom 


in many places, of giving 4d to the conſtable with the 
warrant, for his trouble in executing the ſame ; which in- 
deed at that time might be a reaſonable ſatisfaction ; for 
4d then was worth more than ten times the value of 4d. 
now. Which decreaſe in the value of money, in this and 
many other caſes depending upon ancient ſtatutes, may 
ſeem to require ſome conſideration, 


The rewards for arreſting or apprehending highwaymen 


and others, may be found under their reſpective titles. 


| ] 
Aſſault and Battery. 


I. Aſſault, what. 

I. Battery, what. 

III. In what caſes they may be juſtified. 
IV, How puniſhed. 


I. Aſſault, what. 
SSAULT, afultus, from the French afſayler, is 


an attempt or offer, with force and violence, to do 
a corporal hurt to another; as by ſtriking at him with or 


without a weapon; or preſenting a gun at him, at ſuch _ 


a diſtance to which the gun will carry; or pointing a 


pitchfork at him, ſtanding within the reach of it; or by 


holding up one's fiſt at him; or by any other ſuch like act, 
one in an angry, threatning manner. 1 Haw. 133. 

And from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 
allault, and yet acquitted of the battery: But every bat- 
tery includes an aſſault; therefore on an indictment of aſ- 
fault and battery, in which the aflault is ill laid, if the 

» : defendant 


Aſſault and Battery. 


defendant be found guilty of the battery, it is ſufficient, 
1 Haw. 134. 


all g 
Notwithſtanding the many ancient opinions to the con- o mo 
trary, it ſeems agreed at this day, that no words whatſo- on the 


ever can amount to an aſſault. 1 Haw. 134. an aſl⸗ 


II. Battery, what. By 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth 
to be, when any injury whatſoever, be it never ſo ſmall, 
is actually done to the perſon of a man, in an angry, ot An 
revengeful, or rude, or inſolent manner, as by ſpitting in te e 
his face, or any way touching him in anger, or violently ilſclerg 
juſtling him out of the way, and the like. 1 Haw. 134. 


II. In what caſes they may be juſtified. 


A man may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age; 
and even a wounding may be juſtified in defence of his per- 
ſon, but not of his poſſeſſions. 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on 
another, to arreſt him, or if a parent in a reaſonable man- 
ner chaſtiſe a child, a maſter his apprentice, a ſchool- 
maſter his ſcholar; in all theſe caſes, and ſuch like, it is 
juſtifiable. I Ha. 130. 

Likewiſe a perſon may juſtify an aſſault and battery 
of another, who doth menace or aſſault him, and attempt 
to beat him from his lawful watercourſe or highway. 
Pult. 42. | 

Likewiſe, if a perſon comes into my houſe, and wil 
not go out, I may juſtify laying hold of him, and turning _ 
him out. 3 Black. 120. 

And where a man in his own defence beats another who 
firſt affaults him, he may take advantage thereof, both 
upon an indictment, and upon an action; but with this 1 
difference, that on an indictment he may give it in evidence 
upon the plea of not guilty, but on an action he muſt plead the 


it ſpecially, 1 Haw. 134. 1 
IV, How puniſhed. me 4 


There is no doubt but that the wrong-doer 1s ſubject = 
both to an action at the ſuit of the party, wherein he (hall . 


render damages; and alſo to an indictment at the ſuit of WF" 
the king, wherein he ſhall be fined according to the hei- ; 
nouſneſs of the offence. 1 Haw. 134. , 
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Aſſault and Battery. 


But on an action of aſſault and battery, where the jury 
all give leſs than 408 damages, the plaintiff ſhall have 
o more coſts than damages, unleſs the Judge ſhall certify 

| battery (and not 


an aſſault only) was proved upon the trial. 43 El. c. 6. 


22 & 23 C. 2. c. 9. / 135. 5 . 
Byb G. c. 23- / 11. Aſſaulting in the ſtreet or high- 
ay, with intent to ſpoil people's cloaths, and fo ſpoiling 
them, is felony and tranſportation. | 

By ) G. 2. c. 21. Aſſaulting with intent to rob, is alſo 
made felony and tranſportation, 

And by g Am. c. 16. Aſſaulting a privy counſellor in 
the execution of his office, is felony without benefit of 
clergy. 

—. * aſſault is not inquirable in the leet, not being 
common nuſance, as all affrays are. 1 Haw. 135. 


Warrant for an aſſault. 


Weſtmorland. 0 To the conſtable of 


HERE AS complaint hath been made b:fore me 

J. P. eſquire, one of bis majeſty' s juſtices of the peace 
in and for the ſaid county, upon the oath of A. I. of — in 
the ſaid county, taylor, that A. O. of afore rid, butcher, 
did on the day of violently aſſault and beat him 
aforeſaid, in the county aforeſaid : 
Theſe are therefore in his ſaid majeſly's name, to command you 
orthwith to apprehend the ſaid A. O. and to bring him before 
ne to anfwer unto the ſaid complaint, and to be further dealt 
withal according to law. Given under my hand and ſeal the 
— day of, &c. 


Indictment for an aſſault. 


HE jurors of our lord the king upon their oath preſent, 

that A. O. in the ſaid county, butcher, on 
the =——— day of in the year of the regin of 
— a aforcſaid, in the county aforeſaid, in ard 
upon A. I. taylor, then and there being in the peace of God and 
ef our ſaid lord the king, with force and arms, an aſſault did 
make, and him the ſaid A. I. then and there did beat, wound, 


and evil intreat, and then and there to bim other enormous 
| things did, to the great damage and hurt of him the ſaid A. I. 


tn the evil example of all others offending in the like hind, 
ard againſt the peace of our ſaid lord the king, his crown ard 


dignity, 
Vol. I. 1 Aſltzes 
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Aſlizes. 1 


y Con 

Aikec, what. | 881 Caſſeſſio antiently ſignified in general, 4 4 
court where the judges or aſſeſſors heard and de. law 

termined cauſes ; and more particularly upon writs of 9 hig 


/ize brought before them, by ſuch as were wrongfully pu 
out of their poſſeſſion. Which writs heretofore were very 
frequent; but now mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Vet ſtill the judges in 
their circuits have a commiſſion of afſize, directed to them. 
felves and the clerk of aſſize, to take aſſizes, and to do 
right upon ſuch writs, 

The circuit com- 2. To which commiſſion of afize, four other commil- 
miſhions. ſions are now ſuperadded ; to wit, 

(1) A commiſſion of general gaol delivery, directed to 
the judges and the clerk of aſſize aſſociate; which give 
them power to try every priſoner in the gaol, committed 
for any offence whatſoever, but none but priſoners in the 
gaol. 


(2) A commiſſion of ay and terminer, directed to the OY 
Judges, and many other gentlemen of the county ; by = 
which they are impowered to hear and determine treaſon, 
felonies, and other miſdemeanors, by whomſoever com- . 
mitted, whether the perſons to be tried be in gaol or not mn 
in gaol. * 

(3) A commiſſion or writ of ni prius, directed to the 4 
judges and clerk of aflize, by which civil cauſes brought 4 
to iſſue in the courts above, are tried in the vacation by a fic 
jury of twelve men of the county where the cauſe of action " 
ariſes z and on return of the verdict of the jury to the court bl 
above, the judges there give judgment. * 

(4) A commiſſion of the peace in every county of their " 
circuit. + 

Sheriffs, juitices, - 3. By the precept for the general gaol delivery above. 7 
ns to ate mentioned, the ſheriff is commanded to attend there in WF © 
perſon, with his under-ſheriff; and to give notice to 1 , 
Juſtices of the peace, mayors, coroners, eſcheators, ſtew- * 
ards, and alio to all chief conſtables and bailiffs of hun- t 
dreds and liberties, that they be then and there in their e 
own perſons with their rolls, records, indictments, and , 
other remembrances, to do thoſe things which to their 8 
offices in that behalf appertain to be done. ; 
By virtue whereof, all juſtices of the peace, mayors, ; 


and others abovementioned, of that county where the 
judges have their aflizes, are bound to be preſent; and i 
they make default, without lawful impediment, the judges 
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Allizes, 


may ſet a fine upon them for their neglect. Crown Circ. 


Comp. 4. 


11 


4. Alſo, by ancient cuſtom (that is, by the common Conftables pre- 
law of the land) before the coming of the judges, the benment. 
high conſtables iſſue their warrants to the petty conſtables, 
to make preſentments of all crimes and offences cogniza- 
ble at the aſſizes; to the intent (as it ſcemeth) that the 
judges thereby may have a general information and know- 
ledge, how the peace hath been Kept : which preſentments 
being delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other 
remembrances abovementioned. 

Which ſaid warrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commiſſion of 
oyer and terminer, which is the largeſt of all the five com- 
miſſions abovementioned : And then the form thereof may 


be thus; 


Weſtmorland. 


To the conſtable of in the ſaid 


county. 


HES E are to require you the ſaid conſlable, in his ma- 

je/ly"s name, to make out a preſentment in writing of all 
treaſuns, miſpriſions of treaſons, inſurrections, rebellions; coun*: 
terfeitings, clippings, waſhings, falſe coinings, and other falſi- 
ties of the money of Great Britain, and of other kingdoms and 
dominions whatſrever , and of all the murders, felonies, mans 
flaughters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, qſſem- 
lies, miſpriſions, confederacie:, falſe allegations, treſpaſſes, 
riots, routs, retentions, eſcapes, contempts, falſities, negligeuces, 
concealments, maintenance, oppreſſions, champerty, deceits, and all 
ether evil doings, offences and injuries whaiſoever; and aiſo the 
acceſſaries of them; by whamſoever, and in what manner ſoever, 
done, committed or perpetrated, within your cenflablewick. Which 
faid preſentment ſo made in writing as aforjaid, and ſigned Ly 


you, you are to deliver to me at 


the ſaid county, 
contrary at your peril, 


in the ſaid county, on 


at the Hour e 
noon of the ſame day, that I may have the ſaid preſentment ready 
to be delivered to his ſaid majeſty*s juſtices of oyer and terminer 
and general gaol delivery at, the next aſſixes to be holden fer 


in the fore- 


Herein fail. you not, as you will anſwer the 
Given under my hand, the 
— in the year of our Lord 


day 


John Bowneſs, Higb Conftable. 


I 2 


5. Whereas 


116 Allizes. 
ebe 5. Whereas the courts of aſſiſe, niſi prius, oyer an 
— — terminer, and gaol delivery, for ſeveral counties at large, 
the proper coun- are often held in or near cities or towns that are countie, 
Fo of themſelves, and at the ſame time with the like court 

for the ſaid cities or towns; and inconveniencies frequently 
ariſe in tranſacting the buſineſs of the ſeveral courts, for 
that the lodgings of the judges are ſituate either only in 
the county at large, or only in the county of ſuch ci 
or town; it is therefore enacted, that whenever the (ai 
courts for any county at large ſhall be held in or near ay 
City or town which 1s alſp a county of it ell, with the like 
or any of the like courts for the ſaid city or town, the 
lodgings of the judges ſhall be confirued and taken to be 
ſituate both within the county at large, and alſo within the 
county of ſuch city or town, for tranſacting the buſineſs 
of the aſſizes for ſuch county at large, and for the county 
of ſuch city or town, during the time that ſuch judge or 
judges ſhall continue therein for the execution of their 
ſeveral commiſſions. 19G. 3. c. 74. . 70. 


a—_—— 


— 


Attachment, 


FRHIS word, as a law term, we have immediately 
| from the french attacher, to tye, or make faſt, The 
Italian word is attacare; the Spaniſh attacar ; and the 
Saxon fæcan, to take, | 

It ſignifieth the taking of a man's body by command. 
ment of a writ or precept; and is properly grantable in 
caſes of contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
W-:/tminſter-hall, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their 
diſcretion. 2 Haw. 141. 

But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions bave not a power to award an 
attachment ; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 
ſon for contempt ; but the ordinary and proper method is, 


by indictment. Se. Ca. V. 2. 176. 


Attaindcr. 


nder. 


117 


Attainder. 


HE difference between a man attainted and convict- 
ed is, that a man is ſaid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 
feſion, and when he hath his judgment upon the verdict 
or confeſſion, then he is ſaid to be attainted. 1 I. 390. 

That is to ſay, his blood is become (attinfus) tainted, 
ſtained, or corrupted : inſomuch that by the common law, 
in caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife clatm her dower ; 
and the ſame cannot be reſtored or ſaved, but by a& of 
parliament ; and therefore in divers inſtances, there is a 
ſpecial proviſion by act of parliament, that ſuch or ſuch 
an attainder ſhall not work corruption of blood, loſs of 
dower, nor diſheriſon of heirs, 


Attaint. 


TTAINT is a writ that lieth, where a falſe ver- 
dict in a court of record, upon an iſſue joined by 

the parties, is given. 1 fl. 294. Which is treated of 
under title Jutroꝝs. | 


Attozney, 


I. N attorney is one who is appointed to do any thing, Who, 
in the turn, ſtead, or place of another. 1 Int. 51. 
2. No attorney or ſolicitor ſhall be capable to continue Juſtice of the 


or be a juſtice of the peace, during ſuch time as he ſhall Peace not to ad 


continue in the buſineſs and practice of an attorney or * e. 


ſolicitor.— But this not to extend to any city or town be- 
ing a county of it ſelf, nor to any city, town, or liberty, 
ane of their own. 5 C. 2. c. 18. 

No under-ſherift, ſheriff's clerk, receiver, nor ſhe- Under ſheriff, 


| WF bailiff, ſhall be attorney in the king's courts, du- 


ring the time that he is in office with any ſuch ſheriff, 


1 


4. No ſteward, bailiff, nor miniſter of lords of fran- Steward of a 


| Chiſes, which have return of writs, ſhall be attorhey in — 


13 any 
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any plea within the franchiſe or bailiwick, whereof he 
ſhall be officer. 4 H. 4. c. 1 
Recuſants 5. No recuſant convict ſhall practiſe as an attorney or 
ſolicitor ; on pain of 1001, half to the king, and half to 
him thatſhall ſue. 3 F. c. © vs 
Perſons convict- 6. If any perſon, who hath been convicted of forgery, 
C ed of huratry, or perjury, or ſubornation of perjury, or common barratry, 
| dete £42  thall practiſe as an attorney or ſolicitor ; he ſhall be tranl- 
ported for ſeven years. 12 G. c. 29. / 4. 
7. No perſon ſhall act as attorney or ſolicitor, unleſ; 
he thall have been bound. for hve years. 2 G. 2. c. 23. 
00. 
Affidavit to be / 8. And every perſon bound to ſerve as clerk to any 
made thereof. attorney ar ſolicitor, ſhall within three months cauſe an 
_ affidavit to be made of the actual execution of the con- 
tract; in which aftidavit ſhall be ſpecified, the name of 
the attorney and ſolicitor and of the perſon ſo bound, their 
places of abode, and the day of the date of ſuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
G. . t- 40. % 4 
But there is generally an indemnifying clauſe in ſome 
act cvery two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited, 
And no perſon ſo bound ſhalt be admitted or inrolled 
an attorney or ſolicitor, before ſuch affidavit fo filed ſhall 


be produced and openly read in court. 22 G. 2. c. 46. 
F 


To be bound for 


5 ars. 


Acta ſerite 9. And ſuch clerk ſhall, during the whole time of ſet— 
Far 419 Wacie vice ſpecified in the contract, continue and be actually 
8 employed by ſuch attorney or ſolicitor or his agent, in the 
proper buſineſs of an attorney or ſolicitor. 22 C. 2. c. 46. 
8, 
/ Provided, that if the maſter thall die or diſcontinue 
his practice, or if the contract ſhall by confent be can- 
celled, or ſuch clerk be diſcharged by order of court; 
the clerk may be bound, during the refidue of the term 
to another maſter: ſo as afkdavit be made and filed as | 
atoreſaid, of the execntion of ſuch ſecond or other con- 
tract. / 9, 
And ſuch clerk, before he ſhall be admitted attorney 
vr ſolicitor, hall cauſe an affidavit of himſelf, or of the 
attorney or ſolicitor to whom he was bound, to be made 
and filed as aforeſaid, that he hath actually and rcally 
i-rved and been emploved by ſuch practiſing attorney or 
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ſolicitor or his agent, during the ſaid whole term of five 


years. £ 10. ; : ; 
10. One of the judges in the courts of law, and the Swearing and 
maſter of the rolls, or two maſters in chancery, and a W on, 


judge of the other courts of equity reſpectively; ſhall 


examine any perſon touching his fitneſs and capacity to 
be an attorney or ſolicitor : and if approved of, he ſhall 
be ſworn in open court, and admitted and inrolled, with- 
out fee, except 1s for adminiſtring the oath. Which 
admiſſion (on a treble 40s ſtamp) ſhall be ſigned, and 
delivered to him. 2 C. 2. c. 23. /. 4, 57 6. | 
And the attorney's oath ſhall be this: “I A. B. do 
« ſwear, that I will truly and honeſtly demean myſcli 
jn the practice of an attorney, according to the beſt 


« of my knowledge and ability; fo help me God.” 


SA 

The ſolicitor's oath ; *I A. B. do ſwear, that I will 
ce truly and honeſtly demean myſelf in the practice ot a 
« ſolicitor, according to the beſt of my knowledge and 
ability; ſo help me God.” / 14. 

11. If any perſon ſhall act as attorney or ſolicitor, for Pevaitiof ating 
or in expectation of any gain or reward, without being: ele 
admitted and inrolled as aforeſaid ; he ſhall forfeit 501, 
and be incapable to act for the future: The ſaid penalty 
to be recovered in any of the courts of record at A- 
minſter, or in the counties palatine reſpectively, or great 
ſeſſions in Wales, or at the aſſizes or ſeſſions, by any per- 
ſon who ſhall fue for the ſame within 12 months, together 
with treble coſts; and no proceedings thereupon thall he 
removed before judgment, or ſtayed by any certiorar! or 
other writ. 2 C. 2. c. 23. / 24, 25. 

And by the 7 & 8JY. c. 24. Any attorney or ſolicitor, 
acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualifying for of- 
fices, ſhall incur a præmunire. 

12. No attorney or ſolicitor ſhall have more than two To havens more 
clerks at any one time. 2 G. 2. c. 23. |. 15. tuen two Clerk ve 

Except the prothonotaries in the common. pleas, and 
the ſecondary in the king's bench, and the ſeveral pro- 
thonotaries in the counties palatine, and great ſeſſions in 
Wales; each of whom may have three, who ſhall be 
bound and ſerve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſons who have {ſerved 
to a ſworn attorney. / 16. 

13. A {worn attorney may, on examination as aforeſaid, won ns 
be admitted, ſworn, and inrolled a ſolicitor, in any of dur! — 
we courts of equity, v7ithout fee or ſtamp. 2 C. 2. c. 23. 
20. 

14 14. In 
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. Solicitor may de 14. In like manner, a ſworn ſolicitor may be admitted, 
admitted an at- ſworn, and inrolled an attorney, in the king's bench ct 
DE” common pleas. 23 C. 2. c. 26. / 15. 
Vray be admit. 15. So allo, a ſworn ſolicitor in any of the courts of 
ted in other equity may, on examination as aforeſaid, be admitted, 
; * COUNTS, ſworn, and inrollec, in any other court of equity, without 
| fee or ſtamp. 2 G. 2. c. 23. % 21. 
May act in the 16. And any attorney or ſolicitor in any of the court; 
name»; anyother reſpectively, may, with the conſent in writing of an at- 
pp torney in any other court, in the name of ſuch attorney, 
ſue out any proceſs, and carry on any ſuit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an at. 
torney of ſuch court. 2 G. 2. c. 23. / 10. 
May act in in- 17. And any perſon, who hath been admitted an at. 
ferior courts of torney in any of his majeſty's courts of record at Weſt. 


by 
minſter, ſhall be capable of being admitted to practiſe a; Wo 
an attorney in any inferior court of record; provided he ] 
be in all other reſpects qualified according to the cuſtom wr 
of ſuch inferior court. 6 G. 2. c. 27. 4 
Perſons unqua- 18. No perſon ſhall act as attorney, ſolicitor, or agent, of 
1 at at any general or quarter ſeſſions of the peace, without ne! 
a the ſeſſions. . f 
being duly inrolled; on pain of 5;ol, to him who ſhal the 
ſue in 12 months, with treble coſts : and if any attorney | 
or ſolicitor ſhall permit him to make uſe of his name in wi 
ſuch ſeſſions, he ſhall forfeit 501 in like manner. 22 C. 2. ſw 
2. 46, 14. co 
And no clerk of the peace or his deputy, or any under- 
ſerif or his deputy, ſhall act as ſolicitor, attorney, or tu 
agent, at any general or quarter ſeſſions of the peace of 
the county or place where he ſhall execute his ſaid office w. 
reſpectively, on pain of 500 in like manner. /. 14. de 
Nor in the coun= 19. A perſon acting as attorney or ſolicitor in the county 
ty courts court, without having been legally admitted ; ſhall forfeit ru 
201 with coſts, to him who ſhall ſue in 12 months in th 
any of his majeſty's courts of record. 12 G. 2. c. 13. 
Privilege, £ = An attorney, in reſpect of his attendance at the „ 
court, cannot be preſſed for a ſoldier. Comyn's Dig. At- d« 
torney.— But he is not privileged from ſerving in the mi- 
litia, or finding a fubLitute in his ſtead. Blackone's Rep, - 
1323. 
£ An attorney all not be made conſtable, though there y 
be a cultom that every inhabitant ſhall be choſen in his 
turn. id. a 
And, in general, it is ſaid, that he ſhall not be elected 0 
into any other office, againſt his will; as, to the office df C 
overſeer of the poor, or Churciwargen, or any office with- ſ 


in a borough, id. i 
bn 0 
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So he ſhall not be choſen collector of the lord's rent 


E within a manor, where it is. copyhold ; though it be part 


of his tenure, 2d. | | 

So he ſhall not be amerced for not doing his ſuit at tke 
Jord's court, when his attendance at Weſtminſter is re- 

uired. id. 

In the caſe of the corporation of Norwich v. Berry, 
T. 7 G. 3. it was determined, that an attorney ought to 
have his privilege allowed from executing the office of 
ſheriff, It was obſerved, that the conteſt was not between 
the city of Norwich and the attorney, but between the 
city of Norwich and the court of common pleas ; that the 
privilege of the court was the matter in queſtion, which 
has exiſted as long as the court ; and the crown could not, 


| by a charter granted to a corporation, take it away. Burr. 


Mansf. 2109. 
If an attorney be denied his privilege, he may have a 
writ of privilege for his diſcharge. 2 Haw. 63. 
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21. If any attorney be notoriouſly found in any default, Miſbehaviour, 


of record, or otherwiſe ; he ſhall forſwear the court, and 


never after be received to make any ſuit in any court of 
the king. 4 H. 4. c.18. 

And therefore, where an attorney ſued out a capias, 
withoat an original; he was ſtruck out of the roll, and 
ſworn, that he be not an attorney in any of the king's 
courts. Comyns Dig. Attorney. 

So an attorney, who gave names to the ſheriff to be re- 
turned upon a jury, was caſt over the bar. id. 

So if he takes money of his client, and afterwards 
wholly refuſes to intermeddle with his buſineſs; he ſhall 
be ſtruck out of the roll. id. 

If he refuſe a re-delivery of writings intruſted to his pe- 
ruſal, though ſome of them concern himſelf principally; 
the court, upon motion, will compel him to re-deliver 
them, on payment of all due to him in the cauſe for which 
they were delivered ; for if the writings were delivered for 
a ſpecial purpoſe, he ſhall not. detain them for another 
demand. 7d. 

And the court will award an attachment againſt him, 
for bad and fraudulent practice; and he ſhall pay coſts 


thereupon, or ſhall be committed: But an attachment 


will not be granted before a day allowed to ſhew cauſe. id. 


22. No attorney or ſolicitor, being a priſoner, ſhall, Aging when 


in his own name, or in the name of any other attorney, 
during his confinement, ſue out any writ or proceſs, or 
commence any action; on pain that ſuch proceedings 
ſhall be void, and he ſhall be incapacitated to act as attor- 

ney 


under confines 
ment, 
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ney or ſolicitor for the future; and any attorney or fol. bor his 
citor permitting or impowering him to do ſo in his name. plainti 
ſhall be in like manner incapacitated. 12 G. 2. 4. 1 cover 


5 9. | 
Provided, that ſuch perſon ſo confined may carry on « unto 
tranſact any ſuit commenced before his confinemen; names 


Name to be in== 23. Every writ or proceſs for arreſting the body, ani 28. 
ferived on every Writ of execution, or ſome label annexed to ſuch bill a 
proccls, writ or proceſs, and every warrant to be made out there. count 


upon, ſhall be ſubſcribed or indorſed with the name 9 
the attorney, clerk in court, or ſolicitor ; and where ſuch 


perſon ſhall not be immediately employed by the plaintif, 


party 


cover 
licito 


then alſo with the name of the attorney or ſolicitor im. = 
mediately employed: And every copy of any writ to he his f. 
ſerved on the defendant ſhall be IT or indorſed ing 
with the name of the attorney or ſolititor immediate 30 
employed. 2 C. 2. c. 23. /. 22. ſum 
But the not ſubſcribing or indorſing the name of the e 
attorney, clerk in court, or ſolicitor, on the warrant mad: 8280 
out on the proceſs, ſhall not vitiate the ſame; provide — 
the writ be ſubſcribed or indorſed: but the ſheriff makig bin 
out ſuch warrant, and not ſubſcribing or indorſuig th fad 
name of the attorney, clerk in court, or ſolicitor, why den 
ſued out the ſame, ſhall forfeit 51; to be aſſeſſed upon hin fad 
as a fine, by the court out of which the proceſs iſſued, hat 
to the king, and half to the party aggrieved by ſuch omiſ- * 
bow 12 T. xc. 13. 4: fou 
ARting fora per- 24. If any ſworn attorney or ſolicitor ſhall knowingly ble 
jon ungualined. act as agent for any perſon not qualified; he ſhall, on 27 
proof thereof to the court in a ſummary way, be ſtruck of * 
the roll and incapacitated ; and ſuch unqualified perfor tha 
ſhall be committed to the priſon of the court, for any jor 
time not exceeding one year. 22G. 2. c. 46. f. 11. 2 
Sutfering a per- 25. If any ſworn attorney ſhall knowingly ſuffer any * 
don upqualified perſon, not being a ſworn attorney or ſolicitor, to act in " 
act in his mis name; he ſhall be bl ; 54 
—_ ; de incapable to act as an attorney. 
Sf. < 23.5. 17. : 2 
Seffering witful 26. If any attorney or ſolicitor ſhall willingly delay his h 
my client's ſuit, to work his own gain; the party grievel a 
ſhall have his action for the ſame, and recover coſts and i 4 
treble damages; and the ſaid attorney or ſolicitor ſhall 4 
be 7 from being an attorney or ſolicitor any more. : 
3 . | 
In the caſe of Ruſſel and Stewart, M. 6 G. 3. The de. 
fendant being a priſoner, the plaintiff's attorney had ne- N 


glected to charge him in cuſtody within the time limited 
fo: 
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r fr. bor his diſcharge upon common bail; whereupon the 
N. Ilaintiff brought an action againſt the attorney, and re- 
c F covered againſt him 15001] damages. Bur. Mansf. 1788. 


27. All attornies and ſolicitors ſhall give a true bill To deliver a bill 
lunto their clients ſubſcribed with their own hands and *8*<4- 


4. names, before they ſhall charge their clients with their 


enen es or charges. 3 F. c. 7. 

y, and 28. And if any attorney or ſolicitor ſhall demand by his Penalty for a 
D ſuch bill any other ſum of money, or allowance upon his ac- wrong charge. 
there. count of any money, which he hath not laid out; the 


ime of party grieved ſhall have his action for the ſame, and re- 

re ſuch cover coſts and treble damages; and ſuch attorney or ſo- 

aintif licitor ſhall be diſcharged and incapacitated. 3 F. c. 7. 

or ins 29. No attorney or ſolicitor ſhall ſue for recovery of Client to have a 

t to he his fees, until after one month from the time of deliver. month to pay in. 

dorſed ing the bill ſigned. 2 G. 2. c. 23. . 23. 

* 30. And the client, on ſubmiſſion to pay the whole Taxation. 
am that on taxation ſhall appear due, may have the bill 

of the ed by the proper officer. And if the attorney or ſoli- 


t ma N citor, or the party charged, having due notice, ſhall not 
ovided attend the taxation; the officer may proceed to tax the 
nakine bill ex parte: (And no ſuit ſhall be commenced for the 
ug the ſaid fees during the taxation.) And on taxation and ſet- 
r, who tlement of the bill, the party ſhall forthwith pay to the 
on his ſaid attorney or ſolicitor, or to any perſon by whom autho- 
d, half rized who ſhall be preſent at the taxation, or otherwiſe 
6m as the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be lia- 
wingh ble to an attachment, or to ſuch proceedings at the clec- 
all, on tion of the attorney or ſolicitor as the party ſhall be other- 
1ck of wiſe liable to by lavs, And if it appear on the taxation, 
perfor. that the attorney or ſolicitor hath been overpaid ; he ſhall 
or any forthwith refund, on pain of attachment, or ſuch other 
proceedings as aforeſaid, If the bill taxed be leſs by a 
1 im lixth part than the bill delivered; the attorney or ſolicitor 
286 Ihall pay the coſts of taxation: But if it ſhall not be leſs, 
1 tne court ſhall charge the attorney or client according to 
; their diſcretion. 2 C. 2. c. 23. / 23. 
lay hi Provided, that the ſaid act thail not extend t9 any bill 
mere of fees due from any attorney or ſolicitor, to any other 
is and attorney or ſolicitor or clerk in court; but they may uſe 
T ſhall lach remedies for the recovery thereof, as they might 
„more. bare _ before the making of the ſaid act. 12G. 2. 
C13. J. 6. 
he de- 31. In ſome caſes the attorney himſelf ſhall be liable to Tn what cafe the 
4 pay coſts As in the caſe of the Xing and Peelding, AA. 24 f. ll a cds 
limited b. 2. On ſhewing cauſe why an information ould irt 


* 


for by 
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they had engaged in, at the application of their clients, 


Adavit of complaint; but had alſo expreſsly declared, that 
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be granted againſt Mr. Fielding, for a miſdemeanour in his 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious : ſo that the juſtice ought t 
have the coſts he had been put to in defending himſelf 
againſt it. The only queſtion was, who ſhould pay them. 
The complaint was made on a joint affidavit made hy 
the proſecutor (one Taylor), and his attorney (Mr. Cal. 
laghan.) Which attorney (as was proved on oath) had 
allo declared, that if it ſheuld coſt him 1001 he would 
lay Fielding by the heels.—[t was ſtrongly urged on the 
behalf of Mr. Callaghan, that it would be a very great dif, 
couragement to attornies, in the courſe of their practice, 
if they were to be made perſonally liable to coſts, in caſe 
their clients motions ſhould not ſucceed ; which motions 


and upon facts repreſented to them by their clients, 2 
being true and candidly ſtated; and which they them. 
ſelves could not know or ſuſpect to be otherwiſe : and that 
it would be {till more hard upon them, to do this without 
hearing what they could urge in their own defence.—But 
tlic court were clear and unanimous, that in this caſe, 
they might and ought to do it ; becanſe Mr. Callaghan not 
only appeared as proſecutor, by joining in the original af- 


if it ſhould coſt him 1001 he would lay Fielding by the 
heels. Therefore they diſcharged the rule, with coſts, 


to be paid by Mr, Taylor and Mr. Callaghan, Burrow, 
Mansfield. 654. 


Auction, duty on. See Exciſe, 


Award. 


T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 
under this title: Concerning which we will ſhew, 


—_ 


1. What things may be ſubmitted to arbitration. 

JI. The ſeveral kinds of ſubmiſſion to arbitration. 

III. The award; and therein what ſhall be deemed 
6 goed award, and what not. 


IJ. That 
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J. Wheat things may be ſubmitted to arbitration. 


1. It is held clearly, that all matters of controverſy, Actions per- 
either of fact, or of a right in things and actions perſonal ſonal. 
and uncertain, may be ſubmitted to arbitration. 9 Cs. 78. 
2. Matters of freehold, or any right and title to a free- ayers off 
hold, cannot be ſubmitted to arbitrament ; for a freehold hold, 
is not transferrable from one to another, without livery and 
ſeifin : Yet if there be a ſubmiſſion concerning the right, 
title, or poſſeſſion of lands and tenements, and the parties 
enter into mutual bonds, to ſtand to the award made re- 


lating to them, they forfeit their bonds unleſs they obey it. 


1 Roll. Abr. 242, 244. Read. Arb. Wood, b. 4. 6. 3. 
So if the condition of an obligation is, to ſtand to an 


award touching lands; and the arbitrator awards the land 


to one, and that the other ſhall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 


| bitrament. 


But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho' the other do not con- 
vey to him to make him a good title; for the arbitrator 
hath not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited: for the awarding the land to one, cannot be 


| Expounded, that the other ſhall infeoff him. id. 


And altho' there be no bond, yet if the arbitrator ds 
award that the one ſhall infeoff the other; it ſeems that 
an action on the caſe may be maintained for not doing it: 


for the award in itſelf is as good as if there were a bond, 


2nd then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; 


for if ſuch an award were void, then the condition of the 


obligation to perform it could not be broken. id. 
In like manner, an annuity is not determinable by award ; 


| for it is reckoned in nature of a freehold, and therefore 


cannot paſs without the deed of the party. id. 
So a partition cannot be made by award; for a frechold 


cannot paſs (as was ſaid) without livery and ſeiſin. id. 


It hath been doubted, whether leaſes for years, being 
chattels real, could be transferred by award; therefore it 


| ſeems ſafeſt, when the controverſy relates to theſe, that 
| the party be bound in mutual obligations to perform the 
ward; and then, if the arbitrators award, that one ſhail 


aſſign or transfer the leaſe to the other; if he refuſeth, he 


| corfeits his obligation, 54. 


3 3. Debts 
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Natters of re- 3. Debts on arrearages of accounts before auditor 
cord, ſhall not be diſcharged by award ; becauſe it appears of : 


record, and muſt be diſcharged by matters of as high; 
Fn nature. 1 Bac. Ar. Arbitrament. at 
Debts due by 4. Debts due by ſpecialty cannot be diſcharged by: 
ſpecialty. bare award; but if the ſubmiſſion was by bond, the award 
would be a good bar; for one ſpecialty may be diſlolye, 
by another. 1 Bac. Mr. Arbitrament. 
A thing certain, 5+ A certain and fixed debt is not diſcharged by a 
award; for the end and deſign of an arbitration is, tore. 
duce uncertain debts and duties to a certainty : and ty 
award a man a certain debt, is to give him no more, no- 
do any greater thing for him, than was done before ; for 
now he can have but an action, and that he might hay 
before; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. 
But if 201 be due to a man, and he and another ſub. 
mit all perſonal things to arbitration ; there, if the arhi. 
trator award 101 it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator hat 
conſideration of all, and ſet one againſt the other in 
making the award; ſo as perhaps the debt of 20 1 was di. 
miniſhed, in conſideration of ſome treſpaſſes done by him 
to the other party. id. 

Criminal of- 6. Criminal matters, as treaſons, murders, felonies, and 

fences. other offences indictable at the ſuit of the king, cannot bg 

| ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 
puniſhed: and the king in ſuch caſes is a party, for when 
the other parties cannot undertake. And altho* the ſub- 
miſſion be by bond, yet the obligation is void; and the 
parties may be puniſhed for entring into ſuch bond, 
1 Bac. Ar. Arbitrament. 

But if the party injured proceeds by way of action, 3 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover, may be ſub- 
mitted to arbitration : for in ſuch caſe the action is for 
himſelf, and not for the king. Compleat Arbitrator. 28. 

Matrimonial = 7. Alſo matrimonial cauſes, or any thing concerning 

—— the contract or diſſolution of marriage, cannot be ſubmit- 
ted to arbitrament. 1 Rolls Abr. 252. 

But the damages a perſon ſuſtained by a promiſe of mar- 
riage, or any thing relating to a marriage portion, may be 
ſubmitted 16 Ed, 4. 2. 
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II. The ſeveral kinds of ſubmiſſion to arbitration, 


1. A ſubmiſſion by words is good, and the party in By parol. 


' whoſe favour the award is made, hath a remedy to enforce 


a performance of it: Yet it is not expedient that any ſub- 
miſſion ſhould be by parol, becauſe the party may revoke 
it at pleaſure, at any time before the award made, and 
that by word likewiſe ; and the judges will rarely enforce 


1 the performance of an award, when either the ſubmiſſion 
or the award is by parol, becauſe it lays fo-great a foun- 


dation for perjury. Campl. Arb. 21. 

2. Submiſſion may alſo be by covenant ; but this method By covenant, 
is ſeldom uſed : for tho' it contains the ſame certainty 
with a bond, yet the method of ſuing on a covenant is 


different, and more difficult than in ſuing on a bond. 


Compl. Arb. 7, 46. 
3. Submiſſion by rule of court (A) is made in purſu- By rule of courts 
ance of the ſtatute. 9g & 10 W. c. 15. which enacteth as 


# follows : 


It ſhall be lawful for all merchants and traders, and 
others defiring to end any controverſy, ſuit, or quarrel 
(for which there is no other remedy but by perſonal ac- 


tion, or ſuit in equity) by arbitration, to agree that their 


ſubmiſſion to the award or umpirage be made a rule of 
any of his majeſty's courts of record, which the parties 
{hall chooſe, and to inſert ſuch agreement in their ſubmiſ- 


| lion, or the condition of the bond or promiſe, whereby 


they ſubmit themſelves : Which agreement being ſo made, 


| and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall or may, on producing an. 


affidavit thereof, made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame 1s agreed to 
be made a rule, and reading and filing the ſaid affidavit 
in court, be entred of record in ſuch court; and a rule 
ſhall thereupon be made by the ſaid court, that. the parties. 


# ſhall ſubmit to, and finally be concluded by ſuch arbi- 


tration or umpirage ; and in caſe of diſobedience to ſuch 
arbitration. or umpirage, the party neglecting or refuſing 
to perform the ſame, or any part thereof, ſha]l be ſubject 
to all the penalties of contemning a rule of court; and the 
court on motion ſhall iſſue proceſs accordingly ; which 


| proceſs ſhall not be ſtopped or delayed in its execution, 
by any order of any other court of law or equity, unleſs 


it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbchaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means, 


And 
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By bond. 


Both by bond 


and rule of 
court. 


Reſtriction a- 
gainſt filing a 
bill in equity, 


Award. 


And this is allowed to be the moſt expeditious way; 
and the method is to get a counſel to move in any of the 
courts to have it made a rule, which in ſuch caſe is never 
denied: and then the party is liable to the ſame penalties 
that he would be for diſobeying any other rule of court, 
Compl. Abr. 6, 47. | 

4. Or laſtly, the ſubmiſſion may be by bond (B). Ih 
which caſe each party muſt. give to the other a bond; 
which bond, and condition, muſt contain exactly the ſame 
words, only changing the names of the parties. And the 
penalty of the bond ſhould at leaſt be the value of the 
thing ſubmitted ; ſo that the party may rather abide by the 
award, than forfeit his obligation. Compl. Abr. 46. 

And undoubtedly a ſubmiſſion by bond in ſome reſpe&s, 


exceeds a ſubmiſſion by rule of court: for an award made 
- purſuant to bonds of ſubmiſſion, may bind the parties ex- 


ecutors ; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 
liament directing, that the proſecution ſhall be carried on 
by attachment, the remedy being loſt, the award is loſt 
likewiſe. . Compl. Abr. 34. 

5. Sometimes the ſubmiſſion is both by bond and rule 
of court, by adding the parties conſent at the bottom of 
tae condition of the bond; and this is till the beſt way, 
for then the party may proceed which way he pleaſes: 
and it is ſaid, that he may procced both ways; that is. to 
ſay, both on the bond, and have an attachment likewiſe 
for the contempt. 1 Salk. 73. 

6. It hath been uſual alfo of late years, to inſert in the 
ſubmiſſion a clauſe that no bill in equity ſhall be filed 
againſt the arbitrators : which reſtriction will be a bar 
againſt ſuch bill being brought. As in the caſe of Ling 
and Croucher, Aug. b, 1742; One condition of the ſub- 
miſſion was, that the parties ſhould be reſtrained from pre- 
ferring a bill in equity againſt the arbitrators. And on a 
bill being brought, the ſubmiſſion was pleaded in bar. And 
by the lord chancellor Hardwicke : the plea muſt be allow- 
ed. And he mentioned a caſe of one Mr. Robins in lord 
chancellor King's time, who being appointed arbitrator by 
the court, accepted of it with a proviſo that the par- 
ties would enter into a rule not to bring a bill in equity, 
which was done accordingly : notwithſtanding which, the 
party againſt whom the award was made brought a bill 
againſt the arbitrator, and charged corruption and par- 
tiality, Upon which Mr. Robins moved, that he might 
be ſtruck out from being a party to the cauſe. His lord- 


| ſhip granted the motion, and ſaid it would be a very great 


hardſhip 


way; 
of the 


never 
1alties 
COurt, 


hardſhip upon arbitrators if they ſhould be haraſſed with 
WE ſuits, and the allowing them to be liable to ſuch ſuits 


out from being a party. 2 Atkyns, 395; 


E words of the condition, which are, that he ſhall ſtand to 


| to the act of parliament; if either of the parties revokes, 


ſpect to the. things ſubmitted, circumſcribed and tied down 
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would effectually diſcourage perſons of worth from aecept- 
ing the office of arbitrators. And therefore he ſtruck him 


But in Which way ſoever the ſubmiſſion is made, the Whether the 
ſame nevertheleſs may be revoked, tho' made irrevocable 1 
by the ſtrongeſt words; for a man cannot by his own act, nas ded. 
make ſuch authority or power not countermandable, 
which by the law and in its own nature is countermand- 
able. 8 C, 82. BY 5 | | 

But if the ſubmiſſion be by bond, if the party revokes, 
he-forfeits his obligation, for that he hath broken the 


and abide the award. And if he revokes, he muſt like- 
wiſe give notice of the revocation; and if the ſubmiſſion 
was by bond, the revocation muſt be in writing. 8 
Co, 82. <P Ig K 
And if the ſubmiſſion be made a rule of court, purſuant 


the court will grant an attachment. Compl. Arb. 82. 
But if the ſubmiſſion be by word, the party may revoke 
at pleaſure, and he forfeits nothing; but he muſt in this 
— likewiſe give notice of the revocation, tho? it need not 
be in writing: and the notice muſt be to the arbitrators 


themſelves, . 8 Co. 82. 


Il, The award (C); and therein what Hal! be 
deemed a good award, and what not. 


1. The arbitrators cannot injoin an oath to the wit- Arbitrators can« 
neſſes, there being no law which gives them any ſuch 3 
power. 

2. It is highly convenient that the award be in wri- Award beſt to 
ting, and ſo to be mentioned in the ſubmiſſion. Campl. de in writing. 
Arb. 34. 5 

3. By the 23G. 3. c. 58. Every award in writing And upon 

| be on a 58 ſtamp. > ſtamp. 

4. One thing eſſential to a good award is, that it be Award to be ac. 
made with reſpect to perſons and things, according to che — the 
ſubmiſſion. M god. b. 4. c. 3. e * 

Upon which ground, as the arbitrators are, with, re- 


to the ſubmiſſion 3, ſo in ſeveral caſes, it has been diſputed, 
whether their . awarding, releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good; it is 
therefore moſt adviſable to award. releaſes to the time of 


Vor. I. K the 
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the ſubmiſſion ; tho' it is now clearly held, that gem 


- ide, that ſome new matter hath ariſen between the pa 


the partnerſpipd. As in the cafe of Green and JVaring, J 


ticulars, had directed the partnerſhip to be diffolve 


the court; when all matters in difference were refer 
he had clearly a power to diflotve it. If a difference h 
. tween a maſter and apprentice were referred, the arbim. 


Award. 


An 
are 
made. 
the fu 


releaſes ſhall extend only te the time of the ſubmiſg 
and that if there be releaſes awarded to the time of th 
award, they ſhall be good, unleſs it be ſhewn on the oh 


between the ſubmiſſion and award. 1 Roll. Abr. 25 
5 od. 34 f 

That is to ſay, an award of releaſes to the time 
making the award, includes all that is within the ſubmil 
fion, and more; which ſhall be good for fo much x j 
within the ſubmiſſion, and void for the reſidue. 1, 
Abr. Arbitrament. e 

If the ſubmiſſion be of all matters in difference, the x. 
bitrators, in diſputes between two partners, may diſſohe 


4 G. 3- It was moved to ſet aſide an award betete 
two partners, becauſe the arbitrator, amongſt other pu 


which, it was argued, was exceeding his power, Buth 


again 
be dc 
the a 
lays, 
eth 
were 
were 


tors would have a power to order the indentures to bet. 
hvered up. And although it was fworn, that at the tri 
of this cauſe, when the rule of reference was drawn y 
generally in the uſual form, referring all matters in differen, 
the plaintiff openly declared, that he would not haue! 
underſtood that the arbitrator had a power tc diſſolve te 
partnerſhip, lord Mansfield obſerved, that this is ſufficin 
evidence, from the party's own mouth, that the diſſo 
tion of the partnerſhip was then a matter in differnu 
And the rule for ſetting aſide the award was diſcharyel, 
Blackſtone's Reports, 47 5. 

If the ſubmiſſion be, fo as the award ze ready ts be tr 
vered to the parties or to fuch of them as ſhall deſire the jan 
the parties ſo bound are themſelves obliged to take nota 
of the award at their pert); but if the words of the {ut 


miſſion be, / that the award be delivered to each part\ TOC 
fuch a day, then it muſt be delivered to each party acco hor 
ingly. Read. Arb. Mood. b. 4. c. 3. | . 
+ But tho' the words of the ſubmiſſion may be ſuch, . 7 
will oblige the parties to take notice of the award at tet en 
peril; yet if the arbitrators award that one of the paris ( 
thalt do an act, which depends upon another firſt to rb 
done of the other party, he muſt have notice of it; at E pare 
the party who would take advantage of it, muſt ſhew nfs 
* hath done what was neceſſary on his part, Gum la, 


Ars. 125 


Award. 1 5 


genen An award that one ſhall pay for the writings of the 
bmiſin ward, or the reckoning in the houſe where the award was 
ge of ade, is a void award; for ſuch things are plainly out of 
the otlehc ſubmiſſion. 1 Noll. Abr. 254. 


5. Alſo, it is required, that the award be beneficial, — 2 
ind appoint ſomething advantageous to either party; for m_ - to eith 
an award of one fide only, is not good: fo if an award 


time e that one of the parties ſhall go to Rome, waen it ap- 
e ſubm ears that there is no advantage to the other party by his 
ch u oing, it is void. Mood. b. 4. c. 3. 

1, 


So if a man and woman ſubmit themſelves to an award, 
t is no good award that they ſhall intermarry, for this is 


che ot intended any advantage. 1 Roll. Abr. 252. And the 
y diſſc bodies of the parties are not ſubmitted to arbitration. 
aring, TW: Bac. Abr. Arbitrament. 
fweet Where an award was, that the defendant ſhould pay t 
ther pute plaintiff two ſums at ſeveral times, and that ſeveral 
J:flolvedWeleaſes ſhould be given preſently ; it was objected, that 
But by giving ſuch releaſes the bond and money would be dif- , 
refer charged, and therefore the awarding the releaſe was void 
ence iacainſt the plaintiff, and ſo there is nothing of his ſide to 
arbim be done: And of this opinion was. the court. But where 


to be& 
t the til 


the award was, that money ſhould be paid at two ſeveral 
days, and releaſes given, ſo that it appears by the very 


JIrawn u nethod and order of the award, that the general releaſes 

differ vere not to be given till after the money paid; the court F 
t have (were clear of opinion, that it was well enough, and ſo 
ſſolve tieffudgment was given for the plaintiff, 2 Mod. 169. 


ſufficient 
ge difſolu- 
differen, 


iſchargel 
to be dit 


b. Allo it is required in a good award, that it be poſ- Award to be poſ- 
lible and lawful. vod. b. 4. c. 3. 9 
Thus, if an award be, that one of the parties ſhall kill, 
ſteal, forge a deed, or the like, it is void. 1 1n/t. 206. 

In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 


the fu id; for the infant's releaſe is not good in law. 1 

ake notic Allo it is held, that where a thing is awarded to be 
f the u done, which after wards becomes impoſſible by the act of 
-h part A God, the party is excuſed; as it an award be, to deliver a 


ty accord horſe befare ſuch a day, and he dies before that day. 


21 Ed. 4. 70. 


e ſuch, 7. Alſo it is required, that the agyard be certain and Award to be core 
rd at ti final. 7/0. h. 4. 6. 3 a - tain and fing 
he parte Upon which ground it hath been reſolved, that if the 
firſt to Marbitrators award, that one of the parties beg the other's 
t; at 10 pardon before ſuch a mayor, er ſuch and ſuch perſons, it 
ſhew 1088's pood and certain enough; but if the award be, that ge 
t. ne al beg pardon in ſuch manner and in ſuch plage as the 

a K 2 other 
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other party ſhall appoint, it is not good: for the arbitn. 
tors are to determine, and not to make ſuch party hj 
own judge in his own cauſe. And tho? the time and plz 
be but circumſtances, yet in this ſort of ſatisfaction they 
make the moſt conſiderable part. 1 Salk. 71. 

Upon which ground alſo, the arbitrators cannot regy. 
larly reſerve any thing for their future judgment, when 
the time allowed them is expired; for then ſuch thei 
award is not certain and final. Cys. Fac. 585. 

An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void for the 
uncertainty ; not ſhewing what ſecurity he ſhould gin, 
whether by bond or otherwiſe, Cre. Fac. 314. 

In the caſe of Winter and Garlict, T. 3 An. it vn 
awarded, that the defendant ſhould pay to the plaintiff 10 
and all the cs of a ſuit then depending in an inferic 
court, and afterwards to give mutual releaſes. By the 
court: An award to pay ſuch coſts as the maſter ſhall tu 
is good, becauſe it may be reduced to a certainty ; bu 
this is uncertain, and carries it farther than has hither 
been allowed. And Holt chief juſtice ſaid, that it hat 

deen held a good award, to pay ſuch coſts as the prothy- 
notary ſhall tax, and that carries it far enough; but 
that ſurely the arbitrators ſhould either aſcertain it 
themſelves, or refer it to a proper officer. 1 Sal. 3j 
6 Mea. 195. 

But in the caſe of Dudley and Nettleford, H. 136 
where it was awarded, that the plaintiff ſhould pay the 
_ caſts, and nobody was appointed to tax them, the cour 
| lupplied it by ordering the maſter to do it. Str. 73). 

And in the caſe of Hawkins v. Colclough, E. 30 G. 
Lord Mansfield ſaid, that awards are now conſidered with 
greater Jatitude and leſs ſtrictneſs, than they were for 
merly ; and it is right that they ſhould be ſo, becauſ 
they are made by judges of the parties own chuſing. And 
this was in the caſe of an award made by a cobler, upon 
--a ſubmiſſion of all diſputes; which award was in these 
words, Whereas there has been a ſuit at law between 
the parties, that has run to a great expence vn bol 
| tides; and it being left to me to make an end of it: I- 
termine that they ſhall each of them pay their ow 
charges at law; and that the defendant pay the plaintif 
5 5, for his making the firſt breach in the law.“ And ti 
award was held to be ſufficiently certain and final. Bu- 
- 79, Mansfield. 274. ä | 
And in the caſe of Lucas and Wilſon, M. 32 6.2 
lord Man eld ſaid, the court will not enter at all into te 
* 1 mend 
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arbitn. i nerits of the matter referred to arbitration, but only take 
ty hs WW into conſideration ſuch legal objections as appear upon the 
id plac tage of the award, and ſuch objections as go to the miſbe- 
In they daviour of the arbitrators. Burrow, Mansfield. 701. 

And in the cate of Tittenſon and Peat, in the chancery, 
t regy- Jab 1, 1747, lord Harduicte ſaid, the only ground to 
5 when impeach an award is colluſion, or groſs miſbehaviour in 
h ther BW tte arbicrators; for others e, it is*final and binding upon 


— — — — 


- 8 PRC — * ” - * 
nn — rr 2 


- — OE 
- 


. 
rere. R 


2 


all parties, or elſe no pertons would ever undertake to be 


K 3 | 


* 


to the i arbitrators. And a plea of an award is good, not only to 1 
for the the merits of the caſe but alſo to a diſcovery; for a de- % 
ld gin, ſendant to the bill is not obliged to ſet out the whole ac- 1 

count detween him and the plaintiff after an award in his i 

it un favour, for that it is concluſive to all the parties, till an 4 
tiff 10 error is {hewn in taking the account, or partiality and im- 1 
inferir BG proper behaviour in the arbitrators. And in another 1 

By th caſe, Ju) 30, 1748, a bill was brought to ſet atide an 1 

tat award, and the arbitrator was made a party, and the bill * 
ty; bu ſought a diſcovery from him of the grounds on which he 4 
hithert made his award, and to ſet it forth minutely in his an- 1 
it hat ſwer. But by lord Hardwicke, unleſs there is corruption 4 
prothe- or partiality in an arbitrator, the party cannot ſet aſide 4 
öh J bu his award; and if it ſhould be allowed to make arbitrators 
* defendants, and give them all this trouble to ſet forth the 
all. 75 particular reaſons upon which they founded their award, it 
| would introduce very great inconvenience, and be a diſ- 
, 136, couragement to any perſon to undertake a reference: If 
pay the there was a palpable miſtake made by an arbitrator, or miſ- 
he court calculation in an account that had been laid before him, 
737. the party aggrieved might bring his bill againſt the party 
0 G. 1, in whoſe favour the award was made, to have it rectificd, 
red with and not againſt the arbitrator. And his lordſhip ſaid, he 
ere for did not know whether there was any eſtabliſhed rule of 
becauk the court with regard to arbitrators ſetting forth the rea- 
7, And ſons of their award, and how far they were obliged to 
er, upon diſcover, and how far not; but if there was none, he 
in thek thould not ſcruple to make one, becauſe it would be unrea- 
between ſonable to put an arbitrator to ſo much trouble and ex- 
us 14 pence, as ſuch an anſwer muit neceſſarily give him. 
ir owl 3 he 529, _ ; 

** It is fettled that arbitrators cannot proceed on a re- Arbitra nw 

Plain ference, after they have once named an umpire ; for then not proceed, 
_ their authority ceaſeth, tho' the time for making the after font 
. Bu. award is not expired. Rep. Pract. in C. B. 116. Danes l 

4 and Monſay. E. 8 G. 2. 1 3 . . 

32 5 But the appointment of an umpire before their own 
— ie for making an award is expired, may be good: As 
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in the eaſe of Doyley and Pitee, T. 28 G. 2. An ation 
of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrator, 

provided they made their award on or before the 7 3th of 
March next; and if they made no award, then that they 
ſhould appoint an umpire before the 17th of the (aid 
March. The dctendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but tlat they 
did, before the ſaid 17th of March, to wit, upon the 11th, 
chuſe and appoint an umpire, who had made an award, 
Ry the court: There are no words, which by any con- 
ſtruction can be intended to limit or circumſcribe the elec. 
tion of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 
their award by a certain day; or in Caſe they did not 
make it, or could not agree, that then they ſhould no- 
minate an umpire. And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appoint- 

ment, provided it was ſoon enough for him to make his 
award. M. 8. 

E. 4 C. 3. Soulſby and Hodęſan. An action of debt 
was brought upon an arbitration bond. The arbitrators 
were to chuſe an umpire, in caſe they tn1emſelves ſhould 
not agree within a limited time. They did not agree 
within the limited time, but choſe an umpire. The 
umpire accordingly made an umpirage : And they joined 
in it. The only queſtion was, whether the umpirage 
was duly madg according to .the power given to the 
umpire : Or whether it was vitiated and rendred void, by 
the arbitrators joining in it. The court were unanimous 
and clear, That this was the umpirage of the umpire only, 
He was at liberty to take what advice, or opinion, or al- 
ſiſtants he pleaſed ; and the joining of the arbitrators was 
only ſurpluſage. Bur. Mansf. 1474. Black. Rep. 463 

"70.1 "OI 9. Generally (as is aforeſaid) the award ſhall be ex- 
con irued fe- pounded according to the intent of the arbitrators, and 
4-4-1: Ann not literally, and ſhall not be unravelled in a court df 
lity or corrup- equity, unleſs there was corruption in. the arbitrators. 
rio. But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of ꝙ & 10 . c. 15. 
that any arbitration or umpirage procured by corruption 
or undue means, ſhall be deemed void, and accordingly 
be ſet aſide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, be- 
fore the Jaſt day of the next term after publiſhing the ar- 
bitration. /. 2, | „ ne 
But otherwiſe, as. the arbitrators are perſons: of the put- 
ties own chuſng, and as the law preſumes that every _ 
wil 
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will be ſo wiſe as to pitch -upon a perſon whoſe under- 
ſanding and honeſty he can rely on; it hath ſeldom hap- 

, that an award was held void when there appeared 
nothing elſe to vitiate it: yet awards have been, and 
are often ſet aſide in a court of equity, for corruption and 
want of underſtanding in the arbitrators. Compl. Arb. 73. 

Therefore it is the intereſt of both parties, to chuſe meg 
of honeſty and underſtanding to be their arbitrators, and 
to acquaint them truly with the facts they are to go upon : 
for if they appear to be miſtaken in a matter of fact, a 
court of equity will ſet afide the award. 2 Fern. 705. 

So if the arbitrators, or any of them, appear to have 
deen deceived : As where certain articles were ſhewn 
only to one of the arbitrators, and he to whom they 
were not ſhewn ſwore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award. For in 
ſuch cale, the award (according to the expreſſion in the 
ſtatute) is procured by undue means. 1 Atkyns, 64. 

If a ſubmiflion is to three arbitraters, or any two of 
them, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 
or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the at- 
torney of the party whom they admitted, to draw up the 
award ; ſuch award ſhall be fer aſide for partiality and un- 
fairnels. 2 Fern. 514. | 

t is a general rule in equity, that when it appears that 
any one of the arbitrators was any way intereſled in the 
matters in controverſy, the award is to be ſet aſide. Compl. 
Arb. 75. 

And i is the ſtrongeſt argument of partiality, to ſhew 
that the arbitrators received from cither of the parties an 
conſiderable fum of money, or any other preſent which 
may be a temptation to act corruptly ; but the ſum or pre- 
{ent muſt be proved to be ſo exorbitant, as to induce the 
court to believe that it biaſſed their judgments ; otherwiſe 
It will be of no effect. Compl. Arb. 76. 

In the caſe of Shepherd and Brand, T. 7 G. 2. Ona 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
arbitrators inſiſted upon three guineas apiece to be paid 
to them by each of the parties for their trouble ard ex- 
pences ; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money: By tne 
court; Where arbittatots,' let their characters be other wiſe 
neyer ſo unexceptionahle, take money of one of the par- 
des lingly, whether for charges or any thing elſe, before 
As nner * R a 4 N. 
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making their award, as this is a matter of ſo tender a nz. 


ture that even the appearance of evil is to be avoided, the 
and this practice may be of dangerous example, it is (uf. ve 
ficient cauſe to ſet aſide the award; for if this ſhould he tw 


ſuffered, it will be hard to diſtinguiſh what is corruption, 
2 Barnaraiſt. 463. Caſes in the time of lord Hardwicke, 54. 
In the caſe of Lingood and Croucher abovementioned, lord 


Hardwicke ſaid he remembred an inſtance in a famous caſe &. 
of John Ward, who being a party in a cauſe where one 
John Warner was an arbitrator, upon I ard's coming into 
the room he ſaid, I 7% N urner will make you Jahn 
Mafd pay coſts. I/ard complained to the court of this ] 
artial behaviour in the arbitrator ; and the court inverted 
IVarner's threats, for they mace JYarner pay coſts to Jahn bt 
ard. 2 Atk. 396. 10 
Where the ward 10. If the arbitrators award a thing to be done, it may tt 
appoints no be proper for them to appoint a time and place for the c 
3 1 doing of it; and the party who would take advantage of t 
mediately. it, muſt ſhew that he has done what was requiſite on his n 
part: but if a thing is to be done generally, without men- 0 
tioning time and place, it ſhall be done immediately, 7 
2 Brawn. 311. | ] 
Demand to be 11. If the ſubmiſſion is by rule of court, it is neceſſary 
before attach- that there be a perſonal demand of the thing awarded; and 
_ the party muſt make affidavit of ſuch demand, before he | 
can have an attachment. 1 Salk. 83. 
On tender and 12. If a ſum of money be awarded to one of the par- 
refuſal, the party 


refuſing hall ties, and that upon the payment thereof they both {hall 

nevertheleſs ſign give mutual releaſes ; if he who is to receive the money, 

areleaſe, refuſes it, yet upon a tender and refuſal, he is as much 
obliged to ſign a releaſe as if he actually received it, 1 
Salk. 75. 


A. Form of a ſubmiſſion by rule of court, 


HEREAS divers diſputes and controverſies have 

ariſen, and are now depending, between A. B. of —— 
in the county of —— yeaman, of the one part, and C. D. - 
— in the ſaid county, yeoman, of the other part; Now . ? 
ending end deciding 2 it is hereby mutually agreed by and 
between the ſaid parties, that all matters in difference between 
them ſhall be referred and ſubmitted to the arbitrament, final end, 
and determination of A. A. of: in the ſaid county, gentleman, 
B. A. of — inthe ſaid cqunty, yeomdn, and C. A. of —— 
the ſaid county, Yeoman, or any two if them, arbitrators mdiffer- 
ently elected by 222 as the ſaid arbitrators, or ay 
two, of them, do nate and pub a they award in writing read 


, to 
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2 ng. 15 be delivered to the ſaid parties, or ſuch 9 them as ſhall defirt' 1 
'Oided, the ſame," on or before the —— dey of —— next enſuing” 4 
is ſuf. de date 4 : And it 18 hereby mutally agreed by and be- A 
uld he tween the ſaid parties, that this ſubniiſſiomn ſhall be made a rule 4 
pion, of his majefty's court of king's bench at Weſtminſter. In wit; 4 
54 7 * the ſaid parties te theſe preſents have hereunto ſet f | 
V, lord their hands this ddy of —— in the years 1 
is Caſe &c. i 1 
e one I 1 
g into B. Arbitration bond. 1 
0 | . 
verted in the county of gentleman, am held and firmly | 
Jahn bound to C. D. of in the ſaid county of - yeoman, 1 
1 poundi of good and lawful money of Great Britain, . j 
t may to be paid to the ſaid C. D. or to his certain attorney, his exe- 9 
or the eutors, adminiſtrators, or aſſigns : To which payment well and 1 
age of truly to be made, I bind myſelf, my heirs, executors and ad- 1 
on his niniſtrators, firmly by theſe preſents, ſealed with my ſeal, and '"' 
men- dated the day 0 in the year of the 1 
lately, reign of our ſovereign lord George the third, of Great Britain, | 1 
| France and Ireland, king, defender of the faith, and ſo forth, 1 
ceflary and in the year of our Lord ——. | 
; and 8 ; 4 
ore he Condition to ſtand to the award of two arbitrators, | 4 
| in common form : oY 
e par- | | PO. | % 
1 ſhall HE rtondition of the love obligation is ſuch, that if the | 
noney, | above bound A. B. his here, executors, and adminiſtra- 
much tors, and every them, fir and on his and their parts and be- 
it, 1 halfs, do and ſhall well and truly ſtand to, obey, abide, per- 
form, obferve and keep the award, order, orbitrament, final 
end and determination of A. A. of ejquire, and B. A. 
t. of — gertlemar, arbitrators indifferently named, elected, 
and choſen, os well for and on the part and behalf of the above- 
s have bound A. B. as of the abede named C. D. to arbitrate, award, 
— order, adjuage and determine of and concerning all and all 
D. f manner of action and actions, _ and cauſes of action and 
for tbe actions, ſuits, bills, bonds, ſpecialties, judgments, executions, 
by and extents, accounts, debts, dues, ſum and ſums of money, quar- 
between rels, controverſies, treſpaſſes, damages and demands whutſoever, 
ral end, both in law and equity, or otherwiſe howſoever, ich at any 
tleman, time or times heretofore have been had, made, moved, brought, 
— commenced, ſued, proſecuted, committed, omitted, done or fuf- 
22 fered by or between the ſaid parties, ſo as the ſaid ætvard be 
, Or 00 made in writing, and ready to be delivered to the ſaid parties, 
rd Wee or bore Hen ee ele 
to -3J | 1 
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if the ſaid A. B. his heirs, executors, er adminiſtrators, a 
any of them, ſhall nat prefer or cauſe to be preferred, any bil 
in equity againſt the ſaid A. A. and B. A. or either of them, 
fer.or concerning their award in the premiſes ; ] Then this abli- 
gation to be void, atherwiſe of force. 


If the parties have a mind to make their ſubmiſſion a 
rule of court, then this may be added : 


And the abovebound A. B. doth agree and defire, that this 
his ſubmiſſion be made a rule of his majeſty's court of king's 
bench at Weſtminſter, purſuant ts the act of parliament in 
fuch caſe made and provided. 


Condition to ſtand to the award of three arbitrators, 
or any two of them, and an umpire appointed, 


HE condition of this obligation is ſuch, that if the above- 

bound A. B. his heirs, executors, and adminiſtrators, 
for and on his and their parts and behalfs, ſhall and ds well 
and truly fland to, obey, abide, cbſerve, perform, fulfil, and 
Zeep the award, order, abitrament, final end and determina- 
tion of ————or any two of them, arbitrators andifferently 
elected and named, as well by and on the part and behalf ef 
the ſaid A. B. as by and on the part and behalf tbe above 
named C. D. 10 arbitrate, award, order, judse and deter- 
mine, of and concerning all and all manner of action and ac- 
tions, cauſe and cauſes action and actions, ſuits, bills, bonds, 
ſpecialties, coumants, contracts, promiſes, accounts, reckonings, 
ſums of money, judgments, executions, extents, quarrels, con- 
troverſies, treſpaſſes, damages and demands whatſoever, at any 
time heretofore had, made, moved, brought, commenced, ſued, 
Proſecuted, done, ſuffered, committed, or depending by or le- 
tween the ſaid parties; ſo as the award of the ſaid arbitra- 
tors, or any two of them, be made and ſet down in writing, 
under their or any two of their hands and ſcals, ready to be de- 


 troered to the ſaid parties in difference, on or before the —— 


day of now next enſuing ; then this obligation ta be 
void, otherwiſe of force. | Ge 

And if the ſaid arbitrators ſhall not make ſuch their award 
of and concerning the premiſſes, within the time limited as afore- 
ſaid, then if the ſaid A. B. his heirs, executors, and admini- 
frators, for and on his and their part and behalf, do and ſpall 
well and truly ſtand to, obſerve, perform, fulfil and keep the 
award, determination, and umpirage [if the umpire be named] 
& — being. a perſon indifferently named and, choſen be- 


Aveen the ſaid. parties for umpire z [if not named] of. ſucÞ 


"perf 


Award, 


r — 
- nap — 


fy er gerſon as the ſaid arbitratars ſhall indiſſerenti cbuſe fer umpire 1 
bull in and concerning the premiſſes; ſo as the ſaid umpire do make + 
hem, and ſet dewn his award and umpirage in writing, under his 4 
obli. hand and ſeal, ready to be delivered to the ſaid parties in diſe- [ 


rence, on or before the day of now next enſu- 
ing; and if the ſaid A. B. his heirs, exetuters, or adminiſtrators, 
on 2 xr any of them, ſhall not prefer, or cauſe to be preferred, any 
bill in equity, againſt them the jaid arbitrators and umpire, or 
any of them, for or concerning the award of them the ſaid ar- 


—__ 2 2 
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- — 
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this litrators or umpire in the premiſſes : Then this obligation to be . 
mg's voi otherwiſe of force. at 
t in [ And the abovebound A. B. doth agree and deſire, that this 1 


his ſubmiſſion be made a rule of his majgſty's court of king's 
lench at Weſtminſter, purſuant to the act of parliament in 
Drs, fuch caſe made.] 
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tors, O all to whom theſe preſents ſhall come, we A. B. of 
well and C. D. of —— — & ſend greeting. 
and WWhereas there are ſeveral accounts depending, and divers 
na- entroverſies have ariſen, between 0 yeoman, 
ntly of the one part, and of yeoman, of the other 
f of part; And whereas, for the putting an end to the ſaid diffe- 
hove rences, they the faid and by their ſeveral bonds 
ter- or obligations bearing date laſt paſt, are reciprocally 
ac- become bound each to the other, in the penal ſum of to 
nds, ſtand to, abide, perform, and keep the award, order and final 
185, determination of us the ſaid fo as the ſaid award be 
en- made in writing and ready to be delivered to the parties in dif- 
any ference on or before next enſuing, as by tye ſaid obli- 
ed, gations and conditions thereof may appear: Now know ye, that 
be- we the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
ra- and ſeals affixed, taking upon us the burden of the ſaid award, 
ng, and having fully cxamined and duly conſidered the proofs and 
de- allegations of both the ſaid parties, do make and publiſh this 
_ our award between the ſaid parties in manner following ; that is 
be to ſay, Firſt, we do award and order, that all actions, ſuits, 
quarrels and controverſies whatſoever, had, moved, ariſen, and 
ard depending between the ſaid parties in law or equity, for any 
re- manner of cauſe whaiſoever touching the ſaid premiſſes, to the 
ni- day of the date hereof, ſhall ceaſe and be no further profecutel , 
all and that each of the. ſaid parties ſhall pay and bear his own 
the coſts and charges. in any wiſe relating to, or concerning the 
d] premiſſes. And we do alſo award and order, that the ſaid 
e —— ſell deliver or cauſe to be delivered to the ſaid 
1 Gt — within the ſpace tif ———— &c, Aud further, we 
Tn as +. ds 
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ſum of I dA alſo award and order, &c. And laſth, 
payment of the Ju ſum of 
| e 


Award, 


do hereby award and order, that the ſaid 
2 pay er cauſe to be paid unto the ſaid 


Hall on or 


Me do award and order, that the ſaid and on 


Hall in due form of law, exe- 
cute each to the other 33 or to the other's uſe, general 
—_ * in the law for the releaſing by each to the other 
of them, his heirs, executors and adminiſtrators, of all ac. 
tions, ſuits, arreſts, quarrels, controverſies, and demands what 
ever, touching or concerning the premiſſes aforeſaid, or any 
matter or thing thereunto relating, from the beginning of the 
world, until the [ laft paſt (viz. the 


day of the date of the arbitration bonds). In witneſs 


whereof we have hereunto ſet our hands and ſeals the —. 
day of — . 


Mitneſes hereo 
N BY 
C. D. 
Form of an umpirage. 


'ECITE the arbitration bonds, as before) Nu 
( know ye, that I umpire indifferently choſen by 
— having deliberately heard and underſtood the griefs, 
allegations, and proofs of both the ſaid parties, and willing 
(as much as in me lieth) to ſet the ſaid parties at unity and 
geed accord, do by theſe ſuf uf arbitrate, award, order, de- 
cree, and judge as followeth ; That is to ſay, &c. 


Backing a warrant. See IUarrant. 


Bail. 

J. What it is. 

II. Difference between bail and mainpriſe. 

Il. When a perſon may be diſcharged without bail. 

TV. Who may or may not be bailed. 

V. Who may bail, and the manner of it. 

VI. Requiring exceſſive bail. 

VII. Denying bail where it ought to be granted. 

VIII. Granting bail where, it ought to be denied. 

IX. Of bail by writ of habeas corpus. 
A. Acknewleaging bail in another man's . 


SSS. 


a a ww oe SS _»42 


il. 


Bail. 


J. What it is. 3 * 


AIP (from the French bailler, to deliver) ſignifies 

the delivery of a man out of cuſtody, upon the un- 
dertaking of one or more perſons for him, that he ſhall 
appear at a day limited, to anſwer and be juſtified by the 
law. Hale's Pl. 96. | x. | 


IT. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody ; and 
therefore the bail may retake the priſoner, if they doubt 
he will fly, and detain him, and bring him before a ju- 
ſtice, and the juſtice ought to commit the prifoner in diſ- 
charge of the bail, or put him to find new ſureties. 
Hales Pl. 96. N N 


IL. Where a perſon may be diſcharged without Bail. 


If a perſon be brought before a juſtice, if it appears that 


no felony is committed, he may diſcharge him; but if a 


felony be committed, tho* it appears not that the part 
accuſed is guilty, yet he cannot diſcharge. him, but Ave 


commit or bail him.  Hale's Pl. 98. 13 


IV. Who may or may not be bailed. 


At the common law, bail was allowed in all caſes but 
homicide ; but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 
o 0 

It is true the faid ſtatute only preſcribeth who ſhall or 

ſhall not be let to bail by the frerig/; but by ther & 2 P. 


MH. c. 13. it is enacted that no juſtice or r of the 


peace ſhall let to bail or mainpriſe any perſon not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 15. IH 
Which ſtatute is as follows: Foraſmuch as ſheriffs, and 
#thers, which have taken and kept in priſon perſons detected of 
felony, and incontinent have let out by replevin ſuch as were 


nat repleviſable, and baue kept in- priſon ſuch as were repla- 


viſable, becauſe they would gain of the one party and grieve the 
ether; and foraſmuch as before this time it was not determined 


© which perſons were repleviſable, and which not, but only thoſe - 
that were taken for the death of a man, or by commandment of 
the king, or his juſtices, or for the foreſt : It is provided, that 
. | fuck 
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fuch priſoners as before were outlawed, and they which haw 
abjured the realm, provors, and ſuch as be taken with the 
manner, and thoſe which have broken the king's priſon, thicye, 
- openly defanied and known, and ſuch as be appealed by provori 
fo long as the provors be living (if they be not of good name), 
and ſuch as be taken for heuſeburning feloniouſly done, or fir 
falſe money, or for counterfeiting the . king's ſeal, or perſon; 
excommunicate taken at the requeſt of the biſhop, or for mani- 
feſt offences, or for treaſon touching the king himſelf, ſhall hi 
in no wiſe repleviſable by the common writ, nor without writ. 
But ſuch as be iudicted of larcency by inguęſis taken before ſhe- 
riff. or bailiffs by. their office, or of light ſuſpicion, or far petit 
. larceny that amounteth not above, the value of 12.4 if the 
were not guilty of ſome other larceny aforetime, or guilty of re- 
ceipt of felons, ar of commandment or force or of aid in felony 
done, or guilty of ſome other treſpaſs for which one ought not 
to loje life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, whereof th: 
ſheriff will be anſwerable, and that without giving ought of 
their goods. 


. Sheriffs and others] That is to ſay, ſheriffs and gaolert 

that have cuſtody of gaols; ſo that this act extends not to 

any of the king's juſtices or judges of any ſuperior courts 
of juſtice. 2 [n/t. 185. But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe, &c.] Here are firſt ſet down four ſorts of 
perſons which before this act were not bailable by the 
common writ de homine replegianas : 8 


1. Theſe that were taken for the death of a man] By the 
ancient law of the land, in all cafes of felony, if the party 
. accuſed could find. ſufficient ſureties, he was not. to be 
committed to priſon ; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
_ bailable. * 2 IA. 186. | | 

And even if a perion have dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and the 
offender appear not, he is in danger of being ſeverely 

1 0 :... ...: 3 
And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in ſelf-defence: and it ſeems agreed, that 5 
ſtices of the peace, who have power. at this day to bail a 
man arreſted for a liens ſuſpicion of homicide, cannot bail 
. * Ay 


Bail. 


any ſuch perſon for manſtaughter, or even excuſable ho- 


micide, if it maniſeſtly appear that he was guilty of the 
fat, let it be ever ſo plain that it cannot amount to mur- 


der. 2 Haw. 95, 10g. 


2. Or by commandment of the king] That is, by matter 
of record in one of his courts, according to law; and not 
an extrajudicial commandment. 2 Inft. 186, 187. 80 
alſo it is provided in the petition of rights 3 Car. that no 
perſon ſhall. be detained in priſon by the king' s, ſpecial 
command, without cauſe certified. TENT 

And beeauſe ſome courts, as the king's bench, are be- 
fore the king, and ſome before his juſtices, therefore the 


juſlices. 2 Inſt, 186. 


act ſaith, A rome of the king, and the next words 


be, or .of 


3- Or of his 1 is, of any of che courts of 
Il:jiminſter, or juſtices of aſſixe. 2 Haw. 96. 


4. Or for the fore] But as to impriſonment for offen- 
ces in foreſts, the law hath been much mitigated by later 
ſtatutes. 2 Haw. 98. oF at 
All theſe four are excepted out of the common writ. de 
bomine replegiands, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe four that are committed, altho' it ſhould de by an 
unlawful commitment; but the ſuperior courts at 1//- 
minſter, upon an Hhabeas corpus, ſhall do juſtice. to the party 
in all theſe four caſes. 2 [nft. 187. Fe. 

Next the act doth further provide, that theſe kinds of 
priſoners hereafter following (being 13 in number) ſhall not 
be repleviſable . Sg 


I. Such priſoners as before were outlawed] Perſons outlawed 
are attainted in law, and therefore are not bailable ; for the 
intendment of the law is, that the perſon ſtandeth indif- 
terent whether he be guilty or no; and not if he be con- 
victed or attained. 2 Inft. 188. 5 


2. Aud they which have aljured the realnt| For theſe alſo 
are attainted upon their own confeſſion, and therefore not 


bailable at all by law. 2 fl. 188. N 0 


3. Provors) A provor, or approver, is a perſon that con- 


feſſeth the felony with which he is charged, and under- 


takes to prove another — — the ſame crime ; which if 
he-does, he faves his own life, otherwiſe»be ſhall be im- 
diately executed. And the reaſon why they are not bail- 


able is, becauſe they are guilty by their on confeſſion, 
And therefore they do not ſtand indifferent. 2 I. 188. 


2 But 
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But this concerns not juſtices of the peace, becauſe to 
man can. become an approver before them, for that they 
- cannot aſſign a coroner. Hales Pl. 102. 


4. And ſuch as be taken with the manner] For in this caſe 

+ likewiſe, he ftandeth not indifferent whether he be guilty 

or no, being taken with the mainer, that is, with the thing 

- ſtolen as it were in his hand, anciently called hand- hab bend, 

and the like was anciently called bac#berend, as à bundle 

or fardle at his hact; which was uſed to ſignifiy manifeſt 
theft. 2 Inst. 188. 8 


5 · Aud thoſe which have broten the king's priſon] Here are 
two offences; firſt his breaking of the priſon, for it is 
preſumed that he who is innocent will never break priſon: 
and ſecondly, his flying, becauſe he confeſleth the fact who 
flies from judgment. 2 Inf, 188. A % IH 


6. Thieves openly defamed and known] Who, as it ſeems, 

ought not to be bailed for any freſh felony, whereof. there 

- 1s. probable evidence againſt them. But this ſeems in a 

great meaſure to be left at the diſcretion of, the perſon who 

has power to bail them, who on conſideration, of the cir- 

cumſtances of the whole matter, and the probabilities on 

both ſides, if he finds it reaſonable ſtrongly to preſume 

them to be guilty, ought not to bail but commit them. 
2 Haw. 99. U ü 


7. Such as be appealed by provors fo long as the provers be 
living (if they be not of good name) ] The appeal of the ap- 
_ prover is forcible againſt the appellee, becauſe the appro- 
ver confeſleth himſelf guilty of the ſame felony, and there- 

fore it ſerveth in nature of an indictment againſt the ap- 


p_ ſo long as the approver liveth, unleſs the appellec 2. 


i 


| that 

"_ of good fame. 2 bt, 188. 1 1 8 
8. And ſuch as be taten fix bouſeburning feloniouſly done} N 
This was felony by the common law. 2 In/t. 188. may 
9. Or for. falſe money] This was treaton by the common I 
law. 175 p 188. | a 75 : A per 
10. Or for counterfeiting the king's ſeal] This was allo s 
treaſon by the common law. 2 It. 188. Wo 


11. Or perſons ercommunicate taten at the requeſt of. the thei 
*bibep] That is, he that is certified into the chancery by I ts 
the biſhop to be excommunicated, and after is taken by 


» . 9 . . 2 2 
force of the king's writ of excommunicato capiendo, is not * 
bailable: For in ancient times men were excommunica * 


but for hereſies, or other heinous cauſes of ecclefiaſtica the 
cogm- \ 


Batl. 


tognizance, and not for ſmall or petty eauſes; and there- 
pre in thoſe caſes the party was not bailable by the ſhe- 
if or gaoler without the king's writ: but if the party 
offered ſufficient caution de parendo mandatis ecclefree in for- 
na juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
kvered: And if the biſhop will not ſend to the ſheriff to 
deliver him, then ſhall he have a writ out of the chan- 
cery to the ſheriff for his delivery: Or if he be excom- 
municated for 2 temporal cauſe, or for a matter whereof 
the ecclefiaſtical court hath no cognizance, he ſhall be 
telivered by the king's writ without any ſatisfaction. 
2 Inft. 189. 

12. For manifet offences] Which ſeems to be under- 
ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes, 
miſpriſon of treaſon, præmunire, and ſuch like heinous 
offences. Yet it ſeems to be in a great meaſure left to diſ- 
cretion, to judge in what caſes their crime is ſo flagrant. 


and enormous, that they ought not to have the benefit of 
it, 2 Haw. 99. 


13. Or for treaſon touching the king himſelf] By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety, 
until he were convicted ; for at common law, the gaol 
was his pledge or ſurety, that could find none. 2 1. 
189. 


Shall be in no ꝛbiſe repleviſable by the common torit, nor with- ' 


cut writ] That is, the ſheriff ſhall not replevy them by 
the common writ de  homine replegianda, nor without writ, 


| that is, ex officio : But all or any of theſe may be bailed 


in the king's bench. 2 nfl. 189. 
Next the act ſetteth down ſeven kinds of offenders that 
may be bailed : | 


1. Such as be indifted of larceny by ingueſts taken before 
heriffs or bailifs] That is before ſheriffs in their torns, 


or lords in their leets, or thoſe that have infangthief and 


etfangthief ;, that is, who have the privilege. to judge 
thieves taken, within their fee, or thieves dwelling, within 
their manor and taken for felony out of their fee. Yet 
this is expotinded that they be of good fame. 2 Inft. 190. 


2. Or o light ſuſpicion] But if the preſumption be ſtrong, 
or the. defamation. great, the juſtices may refuſe to bail 
him. Hale's Pl. 102. And this is expounded alſo that 
iney.be of good fame. 2 /f. 190. 

Vor. I. L | 3. Or 
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Bail. 


3. Or for petit larceny that amounteth not above the value of 


12d if they were not guilty of ſome other larceny oretine] And 
This act divideth larceny into two kinds; gran larceny, dem 
when the thing ſtolen is above the value of 12d, and petit 90. 5 
larceny when it is of the value of 12d or under. 2 I»ft. 189. It f 
And it ſeems to be agreed, that there is no neceſliy (0 3 
that ſuch perſons be of good fame; yet upon the con- * 8 
ſtruction of the whole ſtatute, if ſuch perſons be taken cels it 
with the manner, or confeſs the fact, or their crime he 2 = 
otherwiſe open and manifeſt, it ſeems that they ought net 


to be bailed; but it there be any colour of probability 
for their innocence, it ſeems moſt agreeable to the in- 
tention of the ſtatute to bail them. 2 Hawk. 101. 


Ar 
4. Or guilty of receipt of felens] Theſe are acceſſarss be in 
after the fact. 2 H. H. 100. | wm 
2 by fl 
5. Or of commandment or force or aid in felony din SY 
Tit: 3 before £ fact, Y H. Fans * 
But acceflaries to felonies are not to be bailed, unleſs hail 
they be of good reputation: And it ſeems at this day to be tl 
be ſettled, that where there are ſtrong preſumptions cf 
guilt, ſuch acceſſaries are not bailable by this ſtatute, 2 
Haw. 102. | 
6. Or guilty of ſome other treſpaſs for which one ought nt 1 
to lefe life nor member] But it ſeems reaſonable to qualiſy belt 
the generality of this expreſſion, with this limitation, that ſuſf 
ſuch accuſation ought to be either on a light ſufpicion, or the 
elſe that the offence be inconſiderable, or that it be not La 
excluded from bail by ſome ſpecial act of parliament. 2 | 
Haw. 99. 2 H. H. 135. | an! 
p0' 


7. Aud a man appealed by a provor after the death of the ct! 
provor if he be no cenmon thief nor defamed] And by parity 


tw 
of reaſon, he may be bailed, if the approver waive his ap- di, 
peal, or be vanquiſhed. 2 Haw. 98. he 


Be let out by ſufficient ſurety] If a juſtice take inſufficient . 
ſurety, and the party appear not, he is finable by the 
judge of affize. H. P. 97. But if the priſoner appear 


zance with them, and may commit him on his refulal, 
for that inſuſli cient ſureties are no {uretics. 2 Had. $9. 


And 


thereupon, the juſtice is ſafe. 2 Haw. 89. , 
*And if a perſon who has power to take bail, be ſo far 1 
impoſed upon, as to ſuffer a priſoner to be bailed by in- a 
ſufficient perſons, it is ſaid that either he, or any other n 
perion who hath power to bail him, may require the party 
to find better ſureties, and to enter into a new recog: 
| 

| 


Bal. 


alu And the perſon who is to take the bail, may examine 
— them on their oaths concerning their ſufficiency. 2 Haw, 
1. . 2 H. H. 125. | 

** It is to be obſerved, that the above ſtatute extends only 
* Ihy, to bail in criminal offences, and therefore gives no power 
d. at all to juſtices of the peace to bail any perſons on pro- 
I ceſs in civil actions, or for contempts to ſuperior courts. 
me be 2 Haw. 106. | : Wee g 
K bad There are furthermore many itatutes, which prohibit 
N ball and mainpriſe in very many caſes, and allow the ſame 
be 1 in many others, which are interſperſed among the ſeveral 


titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender ſhall 
Narxs de impriſoned at the king's will or pleaſure, there the pri- 
ſoner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine or ranſom as ſhall be aſſeſſed by the king's 
juſtices in his courts. Dalt. c. 167. 

Altho' a perſon be committed to be detained without 
unles WY teil or mainpriſe, yet if the offence be by law bailable, 


hs. 4 he that hath power of bailing may bail him. 2 H. H. 135. 
3 V. Ibo may bail, and the manner of it. 
g mt By the common law, the ſheriff and every conſtable, 


qualify being conſervators of the peace, might have bailed one 
n, that ſuſpected of felony ; but this authority is transferred from 


on, ar them to the juſtices of the peace by ſeveral ſtatutes. 
be not Lamb. 15. | 
nt. 2 And it ſeems to be a good general rule, that ſo far as 


any perſons are judges of any crime, ſo far they have 
of power of bailing a perſon indicted before them of ſuch 
) O e 


/ parity two juſtices (1 2) may of common right bail perſons in- 


his ap- dicted at the ſeſlions, for that any two ſuch juſtices may 
hear and determine the indictment. Alſo it hath been 

client holden, that any one juſtice hath the like power; and 
by the this ſeems to be implied by the ſtatute of 1 R. 3. c. 3. 
appear which giving one juſtice power of bailing perſons arreſted 

| for felony, in like form as if ſuch perſon had been indicted at 

- fo far the ſeſſions, clearly ſuppoſes, that if ſuch perſons had been 
by in- indicted at the ſeſſions, they might have been bailed by 
y other any one juſtice. And if any one juſtice had ſuch power, 
e party before the ſtatute ſpecially relating to the power of juſtices 
ao in granting bail, it ſeems that he hath ſtill the ſame power 
refuſal, in relation to perſons ſo indicted of any bailable crime 
+ 805 under the degree of felony, becauſe the ſaid ſtatutes ſeem 


And not to reſtrain him in if ſuch caſe, under the degree of 


2 felonx, 


crime: And upon this ground it ſeems clear that any 
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Ball. 


felony, from any power which he lawfully might claim 


before. 2 Haw. 103. Bu 
But it ſeems difficult to maintain the power of one jus ear pare 
ſtice to bail a perſon, for any crime before indictment, un. fore t! 


leſs by ſome ſtatute it be limited to the conuſance of one 40 th 
juſtice, or unleſs it be an offence directly tending to the 
breach of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervatory of 
the peace. 2 Haw. 105. + 

And Mr. Dalton ſays, if it is not in caſe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex. 
cept where it is otherwiſe ordered in particular inſtance 
by ſome ſpecial ſtatute. Dalt. c. 12. 

And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given another a dangerous wound, according as it 
ſhall appear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice 
being a principal conſervator of the peace, the offence at 
preſent being only an enormous breach” thereof, and no 
telony, ſeems properly to come under his conuſance. 2 
Haw. 103. 

Butby1& 2 P. & M. c. 13. If a perſon be arreſted fir 
manſlaughter or felony, or ſuſpicion thereof, being bail. 
able by law, he fha!l rot be let to bail or mainpriſe by any ju- 
ſlices, but in open ſeſſions, except it be by two juſtices at the 
leaſt (1 Q.) and the ſame to be preſent together at the time if 
the ſaid bailment: IVhich bail they ſhall certify in writing ſub- 
feribed or ſigned with their own hands, at the next general gail 
delivery to be holden within the county where the perſon ſhall be 
arreſted or ſuſpetted. | TS, 

And the ſaid juſtices, or one of them, being of the quorum, pat 
when any ſuch priſmer is brought before them, far any man- fo 


. flaughter or felony, before any bailment, ſhall take the examin- the 


ation of the ſaid priſoner, and information of them that bring Ml © 
him, of the fact and circumſtances thereof, and the ſame or 0z St 
much therecf as ſhall be material to prove the felony, ſhall put 
in writing before they make the bailment : Which examination 
together with the bailment, the ſaid juſtices ſhall certify at the 
next general gaol delivery to be halden within the limits of their 
cemmiſſion. 

And the ſaid juſtices ſhall have power to bind all ſuch h“ 


recognizance as do declare any thing material to prove the g- 


fence, to appear at the next general gaol delivery to give cvi- ea 
dence againſt the party on his trial: And ſhall certify the ſame Cl 
in like manner. 7 


And any juſtice offending contrary to this act, ſoall on due þ 
proof by examitation, be fined by the judges of aſſize, 1 
1 . | ut 


yorum 
| man- 
ramin- 
brig 
e or 03 
all put 
ination 
at the 
F their 


ſuch by 
the of- 


e cvi- 


e ſame 


on due 


But 


Batl. 
But in London, Middleſex, and in other cities and towns 
an poratr, juſtices may let priſoners to bail, as they might be- 


fire this act; but when they do bail, they are to take and cer- 
40 the bail and examination as is here directed. 


VI. Requiring exceſſive bail. 


By the declaration of rights 1 W. fe,. 2. c. 2. exceſſive 
hail ought not to be required. 


VII. Denying bail where it ought to be granted. 


To refuſe bail where the party ought to be bailed (the 
party offering the ſame) is a miſdemeanor puniſhable not 
only by the ſuit of the party, but alfo by indictment, 
2 Hnw. 90. H. P. gr. 


vll Granting bail where it ought to be denied. 


Admitting bail where it ought not, is puniſhable by the 
judges of aſſize by fine; or puniſhable as a negligent eſ- 
cape at common law. H. P. 97. | 

If the keeper of .a priſon bail any not bailable, he ſhall 
loſe his fee and office; if another officer, he ſhall have 
three years impriſonment, and make fine at the king's 
pleaſure. 3 Ed. 1. c. 15. 

AM. 18 G. 2. K. and William Clarke, eſquire. He as a 
juſtice of Surry committed a man on ſuſpicion of ſtealing 
a mare, and bound over the owner to proſecute. After- 
wards upon examining two other perſons, he admitted the 
party to bail. The proſecutor appeared at the aſſizes, and 
found 2 bill, but the party accuſed did not appear. And 
the court granted an information againſt the juſtice, de- 
* they ſhould not have bailed the man themſelves. 

tr. 1216. 


IX. Of bail by corit of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in moſt caſes by the habeas corpus act 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 

Af the commitment is for treaſon or felony plainly and ſpecially 
expreſſed in the warrant of commitment; alſo if any perſon is 


cmmitted and charged as acceſſary before the fa ta any petty 


reaſon or felony, or upon ſuſpicion thereof, or with ſuſpicion of 
tetty treaſon or felony, which petty treaſon ar felony ſpall be 
tlamly and ſpecially expreſſed in the warrant of commitment: 

| 3 in 


+ 


1409 


I50 


. fon that awards the ſame; and ſhall be directed to the officer u 


Bail. 


in ſuch caſes the perſon ſhall not be bailed on a writ of haben 
corpus; atherwiſe he may be bailed. 
Alf if a perſon is committed for treaſon or felony ſpecial 


exprefled, yet if be ſhall in open court the firſt week of th 


term, or firſt day of aſſize, petition to be tried, and ſhall t 
be indicted ſome time in the next term or aſſize after the amm. 
mitment, he ſhall upon mation the laſt day of the term or aff, 
be bailed, unleſs it ſhall appear to the judge upon oath that th 
king's witneſſes could nit be produced tvithin that time, au 
then if he is not tricd in the ſecond term or aſſixe, he ſhall l 
aiſcharged. | 
Previeus to the aforefaid bailment, the priſoner or fome yer. 
fon on his behalf, ſhall demand of the officer er keeper, a tre 
copy of the warrant of commitment, which he ſhall deliver inf 
hours, on pain of 1001 ts the party grieved for the firſt ohen, 
and 200] and forfeiture of his office for the ſecond. © 
Then application is to be made in writing, by the priſener u 
any perjon for him, atie/ted and ſubſcribed by twa witneſſes wh 
were preſent at the delivery thereof, to the court of chance, 
tirg's bench, common pleas, or exchequer, or if aut of tem 
time, to the lord chancellor or one of the judges z and a cy i 
the warrant of c:rmitment ſhall be produced before them, » 
oath made that ſuch copy was denied, | 
But if any ferſon hath wilfully neglected by the ſpace of tu 
terms io apply for his enlargement, he ſhall not have a habeas 
corpus granted i» the vacation. | 
This being dene, the lord chancellor, or judges reſpefvei, 
ſhall award an habeas corpus under the fea! of the court, u 
pain of Sol, to be marked in this manner, Per ſtatutum 
triceſimo primo Caroli ſecundi regis, and ſigned by the per- 


keeper, returnable immediate, 

And the charges of bringing the priſoner ſhall be aſcertained 
the judge or court that awarded the writ, and indorſed there, 
not exceeding 12d a mile. 
Then the writ ſhall be ſerued on the keeper, or left at the 
gaol with any of the under-officers ; and the charges ſo indi- 
ed, ſhail be paid or tendred to him, and the priſoner ſhall give 
bond to fay the charges of carrying him back if be ſhall be fe. 
manded, aid that he will not make any eſcape by the way. 

This done, the officer ſhall within three days after ſervit 
(if it is within twenty miles) return the writ, and bring tht 
body, and ſhall then likewiſe certify the true cauſe of the impri- 
ſeonment; if above twenty miles and lefs than an hundred, then 
within ten days; if above an hundred, then within twenty day; 
an like pain as before. | 

But after the afſezes are proclaimed for the county whert ih 
priſoner is detained, he ſhall not be removed, | 
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Then if it ſhall appear to the ſaid lord chancellor er judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
rant, out of ſome court that hath juriſdiction of criminal matters, 
wr by warrant of a judge or juſtice of the peace for. matters fur 
which by law he ts not bailuble; in ſuch caſe the priſoner jhall 
wt be diſcharged. - | : 

If he ſhall be diſcharged, he ſhall thercupan enter into receg- 
nizance to appear on his trial; and the writ, and return therc= 
of, and recognizance ſhall be certified into the court where the 
trial muſt be, 

But perſons charged in debt, or other ation, or with pre-: 
eſs in any civil cauſe, after their diſcharge for a criminal offence, 
ſull be kept in cuſtody for ſuch ether ſuit. 

And perſons fo ſet at large, ſhall not be recommitted for the 
ſame offence, unleſs by order of court; on pain of 5001, te 
the party grieved. : 


Two things I ſhall obſerve upon this ſtatute ; 

1. That altho' the conſtable by his own authority, 
without any warrant of commitment, may carry offen- 
ders to gaol, and this was the method of ſecuring pri- 
ſoners, before there were any juſtices of the peace; yet 
ſince the inſtitution of the office of juſtices of the peace, 
it is better that they be carried before a juſtice, to be 
ſent by him to gaol by warrant of commitment; other- 
wiſe they have a right to be bailed upon this act, what- 
ever the offence may be. 

2. That the warrant of commitment ought to ſet forth 
the cauſe ſpecially; that is to ſay not for treaſon, or fe- 
lony in general, but treaſon for counterfeiting the king's 
coin, or felony for fealing the goods of ſuch a one to ſuch @ 
value, and the like; that ſo the court may judge there- 
upon, whether or no the offence is ſuch, for which a 
priſoner ought to be admitted to bail. 


X. Acknowledging bail in another man's name. 


By the 21 
procure to be acknowledged, any bail in the name of any other 
not privy to the ſame ; he ſhall be guilty of felony without btne= 
ft of clergy. | 


In the name of any other] T. 6 G. Two people put in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating 
bail on this ſtatute. So the court ordered them and the 
attorney to be ſet in the pillory, which was done accords 


ing! , Str. 8 „ 
of L 4 Bail 


J. c. 26. If any perſon ſhall acknowledge, or 
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Bail. 


Bail taken before a judge is not within this ſtatute, 
till it be filed of record. 1 H. H. 696. But it is within 
the following ſtatute of 4 V. c. 4. by which it is enacted, 
that any who ſhall perſonate another before thoſe who bave auth. 
rity to take bail, fo as to make him liable to the payment 
any ſum of money in that ſuit or action, ſhall be guilty of filin 
(but within clergy.) 


Form of bail. 


Weſtmorland. E i remembred, that on the — dy 

s of —— in the year of the reign 
of — A. O. ff yeonian, A. B. of yeoman, 
and B. B. of yeaman, came before us John Moore, 
uire, and Richard Burn, doctor of laws, two of his na- 
gejly's juſtices of the peace in and for the ſaid county, one where- 
of is of the quorum, and ſeverally acknowledged themſelves t 
owe to our ſaid lord the king, that is to jay, the ſaid A. O. 
201, and the ſaid A. B. and B. B. 101. each, to be reſpec- 
truely levied of their lands and tenements, goods and chattles, 
if the ſaid A. O. ſball make default in the performance of the 


| condition indorſed, [or undertoritten. ] 


John Moore, 
Richard Burn. 


The condition of this recognizance is ſuch, that if the within 
[above] bound A. O. ſhall perſonally appear before the juſtices 
of our ſovereign lord. the king aſſigned to keep the peace withm 
the ſaid county, and likewiſe to hear and determine divers fe- 
lonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at the next general quarter ſeſſions of the peace [or, 
before his majeſly's juſtices of gaol delivery, at the next general 
gaol delivery] to be holden in and for the ſaid county, then and 
there to anſwer to our ſaid ſovereign lord the king, for and 
concerning the felonious taking and ſtealing of the property 
of A.M. of jeoman, with the ſuſpicion whereof the 
faid A. O. lands charged before us the ſaid juſtices, and to dt 
and receive what ſhall by the court be then and there enjuned 
him, and fhall not deport the court without licence, then the 
above [ within] written recognizance ſhall be vid. 


Or, if the party is in priſon,. and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard, 


Weſtmorland. 


E it remerbred, that on the Gay 
0 in the — tar of the reign 
— before us John Moore, uf, azd Richard Burn, 
4 docter 


ſtatute, 
within 
nacted, 
? auth. 
ment of 


Y feluy 


ined 
1 the 


.ord 
J. 


A day 
reigu 
urn, 
or 


chunty, the 


Ball. 


«bitter of laws, two of the juſtices of our ſaid lord the King, 


ed to keep the peuce within the ſaid county, and one of us 
of the quorum, at Grimeſhill in the ſaid county, did come A. B. 
and B. B. of —— in the ſaid county, yeoman, and took in 
hail until the next gaol delivery to be holden in the ſaid county, 
me A. O. of labourer, _ and 3 in priſan 

uſpicion of a certain felony in ſtealing the Property 
2 2 took _ — each of the ſaid A. B. 
and B. B. under the penalty of 201 of good and lawful mo- 
1% of Great Britain, of the goods and chattles, lands and 
unements, of them and each of them, to the uſe of our ſaid 
lrd the king, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
_ the juſtices of our ſaid lord the king, aſſigned to deliver 
the ſaid guol, to ſtand to right concerning the felony aforeſaid, 


according to the law and cuſtam of England. Given under aur 


ſeals, &c. 


But the ſeal need not be, for they are judges of record; 
only it may be barely ſubferibed by them: or thus, 


Taken and acknowledged the day and 
year abovewritten, before us the 
aboveſaid | 

John Moore, 
Ri. Burn. 


And hereupon a warrant iſſues for his deliverance, 
thus : 


Weſtmorland. IO HN Moor, efquire, and Richard Burn, 
dactor of laws, two of the juſtices of 
and one of us of the quorum, To the keeper of his majeſiy's gaol 
at in the ſaid county, greeting. Foraſmuch as A. O. 
5 labourer, hath before us, found ſufficient ſureties to 
appear before the juſtices of gaol delivery at the next general 
gavl delivery to be holden in the ſaid county, to anſwer to ſuch 
things as ſhall be then on the behalf of our ſaid ſovereign lord 
objected againſt him, and namely, to the felonious taking of 
— (for the ſuſpicion whereof he was taken, and commit- 
ted to your ſaid gaol): We command you on the behalf of our 
foud ſovereign lord, that if the ſaid A. O. do remain in your 
ſaid gaol for the ſaid cauſe, and for none other, then you for- 
bear to detain him any longer, but that you deliver him thence, 
and ſuffer him to go at large, and that upon the pain that will 
thereon enſue. Given under our ſeals at Orton in the ſaid 
day e 1 the — year —. 


Lord 
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Pewdike. 


Sea and river 
banks. 


Piles for ſecur - 
ing banks. 


Bal, 


Lord Hale ſays, the advantage of this latter kind of 
bail is this, that it is not only a recognizance in a ſum 
certain, but alſo a real bail, and they are his keepers, and 
may be puniſhed by tine beyond the ſum mentioned in the 
recognizance, if there be cauſe; and may reſeiſe him ii 
they doubt his eſcape, and have him committed, and ſo 


be diſcharged of the recognizance. 


Banks deſtroying. 


1. VERY perverſe and malicious perſon, cuttin 


down and breaking up of any part of the dike 
called New Pawatke in Marſbland in the county of Ner- 


Felt, and the broken dike called Old field dike by Marſh. 


land in the ifle of Ely, or of any other bank being parce! 
of the rind and uppermoſt part of the ſaid county of 
Marſbland, made for the defence and falvation of the ſaid 
county of Marſpland, ſhall be adjudged felony. And the 
ſeſſions may determine the ſame. 22 H. 8. c. 11. 

2. By the 6 G. 2. c. 37. If any perſon ſhall unlawfully 
and maliciouſly break down or cut down the bank of an 
river or any fea bank, whereby any lands ſhall be over. 
flowed or damaged ; he ſhall be guilty of felony without 
benefit of clergy. /. 

3. And moreover, by the ſtatute of 10 G. 2. c. 32. 
If any perſon ſhall unlawfully cut off, draw up, or te- 
move and carry away auy piles, chalk or other matertals, 
driven into the ground, and uſed for the ſecuring any 
marſh or ſea walls, or banks, in order to prevent the lands 
lying within the fame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 
any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 
mon the party complained of, or ſhall iflue his warrant to 
apprehend and bring ſuch perſon before him ; and upon 
his appearance, or neglect to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 
by confeſſion, or oath of one witneſs, ſhall convict the 
offender ; who ſhall thereupon forfeit 20 l, half to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtreſs and fale: for want of ſufficient. 
diſtreſs, to be committed to the houſe of correction, to bs. 
kept to hard labour for ſix months, / 5. 


Bankrupt. 


- 


Bankrupt, 
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I. T ORD Che ſays, that bangue in French ſignifies the Derivation, 


ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart rout is the ſign or mark where the 
cart hath gone; and that metaphorically a bankrupt, or 
lanqueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 
thereof. 4 Int. 277. 

But as the firſt bankers came to us from Itah, it ſeemeth 
more probable that they brought their name along with 
them; and conſequently that the word bankrupt or bangque- 
route cometh from the Italian banco rotto, the bench being 
broken. The banker himſelf was ſo called from the bench 
or table which he uſed, with his name inſcribed, and 
when he failed, his bench was broken. Which word retto 
is what remaineth in that country af the Latin ruptus; 
all which, both word and metaphor, we preſerve in our 
language, when we ſay that a perſon is banxrypt, or that 
ſuch a one is broken. 


2. The deſcription of a bankrupt, within the ſeveral Deſcription of a 


ſtatutes brought together into one view, ſeemeth to be as duktuft. 


follows: Every perſon uſing the trade of merchandize, by way 
ef bargaining, exchange, lartry, cheuiſance, or otherwiſe, in 
groſs, or by retail, or ſeeking his trade of living by buying and 
felling, or that ſhall uje the trade or profeſſion of a ſcrivener 


receiving other mens monies or eſtates int3 bis truſt or cuſtody, 


who ſhall (1) depart the realm; cr (2) begin to keep, bis houſe, 


or otherwiſe to abſent himſelf; or (3) take ſantluary; or (4) 

ſuffer himſelf willingly to be arreſted for any debe or other thing 

net grawn or due for moncy delivered, wares fold, or any other 
juſt or * cauſe or good conſideration or purpaſes ; or (5) 

Hall ſuffer himſelf to be outlawed; or (6) yield himſelf to pri- 

ſm; or (7) willingly or fraudulently ſhall procure himſelf to be 
arrefted, or his goods to be attached or ſequeſtred ; or (8) de- 
part from his dwelling houſe; or (q] make any fraudulent grant 
or conveyance of his lands or goods, to the intent or whereby his 
creditors ſhall and may be defeated or delayed for the recovery 
of their juſt debts, er (10) Hall obtain any protection, other 
than ſuch perſon as ſhall be lawfully pratected by privilege of 
parliament; or (11) ſhall prefer to any court any petition or 
bill againſt any of his creditors, thereby endeavouing to enforce 
them to accept 170 than their juſt debts, or to procure time, or 
longer days of payment than was given at the time of their ori- 
ginal contract; or (12) being arreſted for debt, ſhall lie in 


priſon two months; or (13) being arreſted for 1001 or more, 


J ſhall 
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Bankrupt. 


ſhall eſcape out of priſon, —ſhall be adjudged a bankrupt ; (and 
in the ſaid caſes of arreſt, or hing in priſon, from the time of 
his fnſt arreſt.) 1 J. c. 15. ſ. 2. 21 J. c. 19. ſ. 2, 15. 
10 An. c. 15. ſ. 1. 


Every perſon] An Iriſhman, who trades and hath con- 
tracted debts in England, and comes over here, may have 


a commiſſion iſſued againſt him, at the petition of the 


creditors here; and the Iriſh creditors alſo upon the com- 
miſſion may come in and prove their debts. And generally, 
if a perſon carries on a trade in any place belonging to 
the crown of Great Britain, and comes into England; a 
commiſſion may be taken out by the creditors" in Englad, 


And there have been ſeveral inſtances, where perſons be- 


longing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England, have 
had commiſſions of bankruptcy taken out againſt them 
here. 1 Athyns, 82. 


A clergyman, if he trades, may be a bankrupt ; for tho' 


by the 21 H. 8. c. 12. he is prohibited to trade, and his 


contracts in that kind are declared to be void, yet the 
are void with reſpect to himſelf only, and he ſhall not take 
advantage of the breach of one law, in order to avoid his 
being ſubject to another. 1 Att. 199. 

An infant, tho a trader, cannot be a bankrupt ; for an 
infant can owe nothing but for neceſſaries; and the ſta- 
tutes of bankruptcy create no new debts, but only give a 
ſpeedier and more effectual remedy for recovering ſuch as 
were before due. And no perſon can be made a bankrupt 
for debts, which he is not liable at law to pay. 2 Blackft. 


477: | | | 
| The oa of a freeman of London, being a married 
woman, if ſhe trades ſeparately from her huſband, may be 


a bankrupt. 1 At. 206. 


Jing the trade of merchandize] As by exerciſing the cal- 
ling of a merchant, a grocer, mercer, or in one general 
word a chapman, who is one that buys and ſells any thing. 
2 Blackft. 477. IS 88 

But one ſingle act of buying and ſelling will not make 
a man a trader; but there muſt be a repeated practice, 
and profit by it. 2 Black}. 476. 


Of merchandize} But no perſon who ſhall adventure any 
money in the Eaſt India company, and ſhall receive his 
dividend in merchandize, and ſhall ſell or exchange the 
fame, ſhall be judged thereby a merchant or trader within 
any ſtatute for bankrupts. 13 J :4 C. 2. c. 24. / 3, 4+ J 

| An 


Bankrupt. 


And generally, buying and ſelling ſtock in the public | 
funds, or government ſecurities, will not make a man a 
bankrupt ; the ſame not being goods, wares, or merchan- 
dize, within the intent of the ſtatute, by which a profit 
may be fairly made. 2 Blackff. 476. N 

alſo the members of the corporation of the Engliſh 
inen company (for making cambricks and lawns), fhall not 
upon that account only be liable to bankruptcy. 4 C. 3. 
0. 37 

Seeking his trade of living by buying and ſelling] He that 
buys only, or ſells only, is not within this deſcription ; 
but it muſt be both buying and ſelling, and alſo getting a 
livelihood by it. 2 Black. 476. 

Alſo, by ſpecial ſtatute, * 2. c. 30. No farmer, 


grazier, or drover of cattle, ſhall be deemed a bankrupt. 


40. — But if ſuch farmer or other ſhall deal in wool, 


hops, or the like, he ſhall be deemed a bankrupt; other- 
wile any perſon by taking a farm, might avoid the ſta- 
tutes. And in the caſe of Mays and Archer, E. 8 G. 
a farmer who planted potatoes, but withal bought divers 
large quantities of potatocs, and ſold the ſame again, was 
adjudged a bankrupt. Str. 513. | 
' Alſo, no handicraſt occupation, where nothing is bought 
and fold, will make a man a bankrupt ; as that of a huſ- 
bandman, a gardener, and the like, who are paid for their 
work and labour. 2 Blackft. 476. | 
Alſo, an innkeeper or victualler cannot, as ſuch, be a. 
bankrupt ; for his gain or livelihood doth not ariſe from 
buying and ſelling in the way of merchandize, but greatly 
from the uſe of his houſe, — rg attendance, and the 
like: and tho” he may buy corn and victuals, to ſell again 
at a profit, yet that no more makes him a trader, than a. 
ſchoolmaſter or other perſon is, that keeps a boarding houſe 
and makes conſiderable gains by buying and ſelling what 
he ſpends in the houſe, and ſuch an one is clearly not 
within the ſtatute.. 2 Black. 476. Burr. Mansf. 2064. 
But where perſons buy goods and make them up into 


ſaleable commodities, as ſhoemakers, ſmiths, bakers, and the 
like ; here, tho” part of the gain is by bodily labour, and 


not by buying and ſelling, yet they are within the ſta- 
tutes of bankrupts: for the labour is only in melioration 
of the commodity, and rendering it more fit for ſale. 2 
Blackft. 476. EEE | 

So alſo, for the like reaſon, a butcher is within the ſta- 
tutes of bankruptcy. Bur. Mansf. 2148. 


But where a perſon bought a coal mine, and worked the. 


mine, and fold the coals, he was adjudged not to be within 
| the 
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. Bankrupt. 


the ſtatutes for bankrupts : But otherwiſe it would have 


been, if he had'bought the coals and fold the ſame again, 
2 Will. 169 —© | 


Or that ſhall uſe the trade or profeſſion of a ſcrivener, re. 
ceiving other mens monies er ęſiates ita his truſt or cuſtody] 
Bankers, brokers, and factors are within this deſcription, 
5 G. 2. c. 30. .. 39- a : 
So alſo pawnbrokers, as it ſeemeth; being comprehend. 
ed under the general word brekers, which includes the 
ſeveral ſpecies of brokerage. 1 Att. 206. 
But no receiver-general of any taxes granted by act of 
parliament, ſhall be deemed a bankrupt. 5 G. 2. c. 30. /. 40. 


Begin to keep his houſe, or otherwiſe to abſent himſelf) If a 
man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt; but if he conceals him- 
ſelf within his houſe for a day or hour, to delay or defraud 
his creditors, he is a bankrupt. 1 Bac. Abr. 250. 


= 


Obtain any protection, other than ſuch perſon as ſhall be lau- 
fully protected by privilege of parliament] By the 4 G. 3. c. 33. 
in reſpect to perſons having privilege of parhament, it is 
enacted, that the petitioners, on affidavit in any of his 
majeſty's courts of record at Weſtminſter, that the debt is 
juſtly due, and that they verily believe that the debtor is a 
merchant, banker, broker, factor, ſcrivener, or trader, 
within the ſtatutes of bankruptcy, may ſue out a ſum- 
mons, or an original bill and ſummons, againſt ſuch per- 
ſon, and ſerve him with a copy thereof; and if he ſhall 
not, within two months after perſonal ſervice of ſuch 
ſummons, pay, ſecure, or compound for ſuch debt, or 
enter into bond in ſuch ſum and with two ſuch ſureties as 
any of the judges of that court out of which the ſummons 
iſſued ſhall approve of, to pay ſuch ſum as ſhall be reco- 
vered in ſuch action, together with ſuch coſts as ſhall be 
given in the ſame, he ſhall be adjudged a bankrupt from 
the time of the ſervice of ſuch ſummons, and the credi- 
tors may proceed againſt him as againſt other bankrupts. 
Provided, that this ſhall not extend to any debt contracted 
before March the 8th, 1764. And provided alfo, that no- 
thing herein ſhall ſubject any perſon intitled to privilege 
of parliament to be arreſted or impriſoned during the time 


of ſuch privilege, except in caſes made felony by any of 
the ſtatutes of bankruptcy. 


3. But notwithitanding that a perſon may have commit- 
ted any of the aboveſaid acts of bankruptcy, yet neverthe- 


leſs no commiſſion of bankrupt ſpall be iſſued on the petidn of 
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one or more creditors, unleſs the ſingle debt of ſuch creditor, or 
of two or more being partners, amount to 1001; or of two 
5 creditors petitioning amounts to 1501; or of three or more 
ta 200 J. 5 G. 2. c. 30. /. 23. 

And the creditor or creditors petitioning, ſhall before 
the commiſſion ſhall be granted, make affidavit before a 
maſter in chancery (to be filed with the proper officer) of 
the truth of the debt, and ſhall allo give 2001. bond to 
the lord chancellor for proving the debt as well before 
the commiſſioners, as upon a trial at law, if the due iſ- 
ſuing of the commitſion ſhall be conteſted, and alſo for 
proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhalt 
appear, that the commiſſion was taken out fraudulently, 
the lord chancellor may order ſatisfaction, and may aſſign 
ſuch bond to the party injured. id. FI 

4. But theſe circumſtances abovementioned being ob- Iſſuing the com- 
ſerved, then the lord chancellor may on ſuch complaint mifficu. 
in writing as aforeſaid, by commiſſion under the great 
ſeal, appoint ſuch wife and honeſt diſcreet perſons as to 
him ſhall ſeem good, to be commuttioners.' 13 El. c. 7. 

4 5. Which commiſſioners before they act, ſhall admini- Commiſſioners 
ter to each other the following oath ; I A. B, do ſwear, th. 

« that I will faithfully, impartially, and honeftly, ac- 

“ cording to the beſt of my ſkill and knowledge, execute 

the ſeveral powers and truſts repoſed in me as a com- 

and 

that without favour or afteCtion, prejudice or malice. 

« So help me God.” 5 G. 2. c. 30. / 43. | 

And they ſhall keep a memorial thereof ſigned by them, 
amongſt the proceedings. id. /. 44. 

b. Then the commiſſioners ſhall cauſe notice of the Notice in the 
commiſſion being iſſued to be given in the gazette, and $'2*ite of the 
likewiſe notice in writing to be. left at the bankrupt's uſual ing iſucd.. 8 
place of abode, or perſonal notice to be given if he is in 
priſon. - 5 G. 2. c. 30. / 1. 

7. In which notice alſo ſhall be appointed a time and Bankrupt te 
place of meeting of the commiſfioners z which meeting {renders 
ſhall be at three ſeveral times within forty-two days, the 
laſt of which ſhall be on the forty-ſecond day; within 
which time the bankrupt ſhall ſurrender himſelf, and diſ- 
cover his eſtate and effects. 5 G. 2. c. 30. / 1, 2. 

But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; ſo as ſuch order be made 
'y him, ſix days before the expiration of the forty-two. 


<3 


8. A 


1 60 Ba nkrupt . 


Creditors to 8. A creditor may chuſe whether he will come in ug. 
PIR der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 


Therefore if a creditor has the bankrupt-in execution, he / 
muſt diſcharge him from the execution, before he can be ma) 
admitted as a creditor under the commiſſion. And a pe- fien 
titioning creditor, by the very petition, hath made his * 
election. 1 Ath. 83, 152. two 
Chuſing aſſig- 9. The firſt meeting ſhall be for cbuſing an aſſignee or alli 
— aſſignees of the bankrupt's eſtate and effects (which in / 
London ſhall be at Guildhall). 5 G. 2. c. 30. f. 26. ſha! 
The money with 10. But before aſſignees are choſen, the major part. in beg 
whom to be value of the creditors may direct how and with whom the pri 
8 money to be received ſhall remain till divided: to which but 
the aſſignees ſhall conform, as often as 1001 ſhall be gat hay 
in. 5 G. 2. c. 30. f. 32. for 
Expences of the II. And the creditor or creditors who ſhall ſue out the ber 
Saumittion= commiſſion, ſhall proſecute the ſame at their own expence 17 
till aſſignees be choſen; and the commiſſioners ſhall: at the | 
meeting for chuſing aſſignees aſcertain. ſuch coſts, and, by cot 
writing under their hands order the. aſſignees to reimbule per 
the ſame, out of the firſt effects that ſhall be got in. 5.6, or 
2. c. 30. / 25. | tha 
Who ſhall vote 12. At the ſaid meeting for chuſing aſſignees, the com- an 
for alignees. miſſioners ſhall admit the proof of any creditor's debt, that the 
lives remate from the place of meeting, by affidavit ; aud orc 
alſo permit any perſon duly authorized by. letter of attor- ga 
ney from ſuch creditors (oath being. firſt made of the due co 
execution thereof, either by affidavit ſworn before: a maſter WI 
in chancery, or before the commiſſioners viva vace; and hit 
in caſe. of creditors.refiding in foreign parts, ſuch affidavits we 
to be made before a magiſtrate where the party. ſhall be m 
reſiding, and together with ſuch. creditors letters of at- w. 
torney, to be atteſted by a notary publick) to vote in the w| 
choice of an aſſignee or aſſignees in the place of ſuch. cre- hin 
ditor.: And every creditor. ſhall be admitted, to prove his 5 
debt, without paying any thing for. the ſame. And the 
commiſſioners ſhall aſſign the eſtate and effects unto ſuch all 
perſon or perſons as the major part in value of the. credi- fo 
tors, according to the debts then proved, ſhall chuſe. 5 G. dr 
2. c. 30. /. 25, 26. 
But no creditor ſhall ſo vote, whoſe debt ſhall not amount nd 
to 10 l. id. /. 27. m 
Chufing new 13. And the commiſſioners may from time to time ap- af 
alligners. point new aſſignees, if the major part. of the. creditors, 
whoſe debts. amount. to 101, ſhall. think. fit; and-the for- h 
mer aſſignees ſhall aſſign to them in ten days after natice of 2 


ſuch 


Bankrupt. 
fich choice, and of the new aſſignees acceptance thereof, 
fenified under their hands; on pain of 200 to the cre- 
ditors, with full coſts. 5 G. 2. c. 30. / 30. 

And the lord chancellor, on petition of any creditors, 
may order former aſſignments to be vacated, and new aſ- 
fignments to be made of the effects not received; and the 
commiſſioners ſhall cauſe notice thereof to be given in the 
two next gazettes, and that the debtors do not pay to the 
aſignees removed. id. /. 21. 

And the new aſſignees, on filing a ſupplemental bill, 
ſhall be entitled to the benefit of the proceedings in a ſuit 
begun in the time of the firſt aſſignees; for there is no 
privity between the bankrupt and the aſſignees, or at moſt 
but an artificial one; and it would be hard, where there 
have been pleadings, examinations, and the like, in a 
former ſuit, that the new aſſignees ſhould not have the 
benefit thereof, but ſhould be obliged to begin again, 


1 Ath. 88. 
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14. On certificate under the hands and ſeals of the Bankrupt not 
commiſſioners, that ſuch commiſſion is iſſued, and ſuch furrendring, to 


perſon proved before them to become bankrupt, any judge 
or juſtice of the peace, ſhall on application to them for 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perfon, and commit (B) him to 
the common gaol, there to remain until he be removed by 
order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 
commitſioners, of ſuch perſon being in his cuſtody ; 
whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be exa- 
mined. And the commiſſioners by ſuch or any other their 
warrant, may ſeize the goods and papers of ſuch bankrupt 
which ſhall be in any priſon (necetlary wearing apparel of 
himſelf and wife, and children excepted). 5 G. 2. c. 30. 
J. 14. 

But if the perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 
form, he ſhall have the ſame benefit as if he had ſurren- 
dred. 5 G. 2. c. 30. /. 15. 

By which laſt clauſe it ſeemeth, that the bankrupt ſhall 
not be apprehended and committed, until he ſhall have 
made default in not ſurrendring and making diſcovery, 
after due notice as aforeſaid. 

15. The bankrupt, after affignees ſha!l be appointed, 
ſhall deliver up to them on oath {to be adminiftred by 
a maſter in chancery, or juſtice of the peace) all his books 


be apprehended. 
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of account, papers, and writings not ſeized by the mel. 
ſenger of the commiſſion, and not before delivered up, 
and then in his power, and diſcover ſuch as are in the 
power of others; and being not in cuſtody, ſhall at all 
times attend the aſſignees, on reaſonable notice given to 
bim in writing, or left for him at his place of abode, in 
order to aſſiſt in making out the account of his eſtate, 

0 . 

16. And ſuch bankrupt having ſurrendred, ſhall at all 
ſeaſonable times, before the expiration of forty-two days, 
or further term, be at liberty to inſpect his papers, in 
preſence of the aſſignees, or ſome perſon appointed by 
them, and to bring with him for his afliſtance any perſons 
not exceeding two at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 
0. . 

17. And in order thereto, he ſhall be free from arreſt 
or impriſonment of his creditors, in coming to ſurrender, 
and from his ſurrender, for the faid forty-two days or fur- 
ther term; provided he was not in cuſtody at the time of 
ſurrender. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or aſſignees, to the officer who 
ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged: And if any 
o/icer ſhall in ſuch caſe detain him, he ſhall forfeit to him 
for his own uſe 51 a day, by action of debt, with full 
colts. id. 

18. And if the bankrupt be in priſon or cuſtody at the 
time of iſſuing the commiſſion, and is willing to ſurrender 
and be examined, and can be brought before the commil- 
ſioners and creditors, the expence thereof ſhall be paid out 
of his eſtate : But if he is in execution, or cannot be 
brought before the commiſſioners, then they ſhall attend 
him in priſon, and the aſſignees may appoint a perſon to 
attend him in priſon, and to produce him his books and 
papers, in order to prepare his laſt diſcovery and examina- 
tion; a copy whereof the aſſignees ſhall apply for, and 
the bankrupt ſhall deliver to them, ten days before ſuch 
lait examination. 5 G. 2. c. 30. /. 6. 

19. And the commiſſioners may examine him (on oath, 
21 F. c. 19. / 9.) as well by word of mouth, as on interro- 


fgatories in writing, touching his trade, dealings, eſtate, and 


effects; and take down in writing his anſwer to verbal 
ezaminatiens; Winch he {hall ſign: And if he ſhall refuſe 
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to anſwer, or not anſwer fully all lawful queſtions, or 
refuſe to ſign the ſame; the commiſſioners may by war- 
rant commit him to priſon without bail, z:{/ he ſhall ſub- 
mit to them, and full anſiber make, and ſign the fame; 
which warrant ſhall ſpecity ſuch queſtions. 5 G. 2. c. 30. 


J 16, 17. 


As well by word of mouth, as on interrogatories in writing | 
M. 4 G. 2. X. and Salomon Nathan. The defendant was 
committed b/ the commiſſioners, who in their warrant 
recite, that he had been examined before them upon his 
oath, upon which examination he had notoriouſly preva- 
ricated ; they therefore commit him without bai] or main- 
prize, until he ſhall make a full and true diſcloſure and 
diſcovery of his eſtate and effects, or be otherwiſe deliver- 
ed by due courſe of law. Upon a habeas corpus it was 
moved, that the defendant might be diſcharged. One 
reaſon whereof was becauſe the ſtatute requires, that there 
{tall be interrogatories exhibited for his examination, that 
ſo he may have time to conſider of his anſwer, and it can 
then appear to the court, whether he is bound to anſwer : 
perhaps this prevarication might be in a matter they had 
no power to inquire into. And by the court; Interroga- 
tories are a term known in law, and import that the que- 
ſtions are put in writing. And they ſaid that Helt Ch. J. 
held, that the bankrupt ought to have a copy, and time 
to conſider of his anſwer. Str. 880. 


Or not anfever fully] In the aforeſaid caſe of K. and Solo- 
nan Nathan, another objection againſt the commitment 
was, that they commit him, becauſe upon his examina- 
tion he had n-torioufly prevaricated; this being too looſe an 
expreſſion, for he might prevaricate, and yet give a full 
anſwer at laſt. And by the court; Where theſe ſpecial 
authorities are given, the words of the act ought to be 
purſued. Str. 880. 


The commiſſioners may by warrant commit him] H. 1 G. 3. 
K. and Perrot. The defendant being brought up by 
habeas corpus, appeared upon the return to have been 
committed, „until ſuch time as he ſhall ſubmit himſelf 
„to the faid commiſſioners or the major part of them, 
and full anſwer make to their ſatisfaction, to the que- 
«* ſtion ſo put by them to him as aforeſaid.” Which 
queſtion was ſpecified in the warrant to have been, that 
lince he did admit there was a deficiency of 13,5131, he 
ſhould give a true and particular yccount what was become 
of it, and how he had diſpoſed thereof, Bis anſwer was, that 
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on goods ſold the laſt year he had loſt upwards of 2, oool; 
that by mournings he had loſt upwards of 10001; and 
that for q or ten years (he was ſorry to ſay it) he had been 
extremely extravagant, and ſpent large ſums of money, 
Which anſwer not being ſatisfactory to the commiſſion. 
ers, they committed him as aforeſaid. And now the 
court, judging the anſwer to be very inſufficient and un. 
ſatisfactory, ordered him to be remanded. Afterwards, 
he was brought up again, and it appcared that he had 
given a further anſwer, and particularized a woman 
upon whom he had ſpent 5,0001, from December 1758 
to December 1759, and particularized the times of ſend. 
ing and giving it to her; but that no other perſon was 
privy to this, and that the woman (whoſe name was 
Sarah Potvell, otherwiſe Taylar,) is dead, as he has heard: 
with ſeveral other improbable circumſtances. It was 
urged, that now having given a full anſwer, he ought to 
be diſcharged; that it is not material, in the preſent re- 
ſpect, whether his anſwer be true or falſe, or whether 
his conduct was prudent or imprudent; and if he be 
not now diſcharged, he muſt be impriſoned for life. 
But the court {till held the anſwer to be incompleat and 
unſatisfactory, and again ordered him to be remanded, 
[And this man was afterwards convicted and executed, 
for concealing his effects.] Burrow, Mansfield. 1122, 1215. 

T.il he ſpall ſubmit to them, and full anſwer mate] In the 
aforeſaid caſe of Sclaman Nathan, the commitment was, 
until he ſhall make a full and true diſcloſure and diſcovery of 
his eflate and eIfects, or be otherwiſe delivered by due courſe of 
law. And by the court; This commitment not purluing 
the words of the ſtatute, the priſoner muſt be diſcharged. 
Str. 880. 1 

A. 8 V. Bracy's caſe. A commitment until he ſhould 
conform himſelf to their authority, was adjudged ill, becauſe 
too general; iince they have authority in other matters 
beiides that: and it is beſt in the like caſes, ſtrictly to 
purſue the ſtatute. L. Raym. 300. 

Another commitment till . diſcharged by due courſe of law, 
adjudged ill for the ſame reaſon. id. 851. ; 

But if on an habeas corpus there appear inſufficiency in 
the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the fame priſon, to remain as aforeſaid, 
unleſs it be made appear that he hath fully anſwered all 
lawful queſtions, or unleſs it appear that he kad ſufficient 
reafon for not ſigning. 5 G. 2. c. 30. /. 18. h 

And if the gaoler ſhall ſuffer him to eſcape, or to £0 
without the walls or doors of the prifon ; he ſhall, on 
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conviction by indictment or information, forfeit 500] to 
the creditors. id. 

Alſo, the gaoler ſhall, on requeſt of any creditor who 
ſhall have proved his debt, and producing a certificate 
thereof under the hands of the commiſſioners, produce and 
ſhew him to ſuch creditor; on pain of 100/ to the cre- 
ditors, by action of debt. id. /. 19. 

20. And by the ſaid ſtatute it is enacted, that if he ſhall Bankrupt not 
not within the ſaid time ſurrender himſeif to the commiſ- Wreninns and 
ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be len. 
examined from time to time on oath, and in all things 
conform to the ſtatutes concerning bankrupts, and alto 
on his examination fully diſcover all his eitate, and how 
diſpoſed of, except what hath been bona fide diſpoſed of 
in the way of his trade and dealings, and except what 
hath been Jaid out in the ordinary expence of his family, 
and alſo deliver up to them all his eFects (except the ne- 
ceſſary wearing apparel of himſelf, and wife, and chil- 
dren) ; then in cafe of any default and wilſul omiſſion in 
not ſurrendring and ſubmitting to be examined, or in 
caſe he ſhall remove, conceal, or embezzle any part of 
his eſtate to the value of 201, or any books of account, 
or writings relating thereto, with intent to defraud his 
creditors, and be thereof convicted by indictment or in- 
formation, he ſhall be guilty of felony without benefit of 
clergy, and his eſtate ſhall be divided among his creditors. 
$6. 2- . 1. 

21. And every perſon who ſhall accept any truſt, or ocker perfons 
conceal any eſtate of the bankrupt, and ſhall not in forty- concealing che 

7 — . . * ; hanerupts ci. 
two days after illuing the commiſſion, and notice thereof fa. 
in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 
examined; ſhall forfeit to the creditors 1001, and double 
value of the eſtate concealed, by action of debt with full 
colts. 5G. 2. c. 30. /« 21. 

22. Alſo the commiſſioners may examine on oath the Pankrup?'s wife 
mnkrupt's wife, like as other perſons. 21 J. c. 19. rn 
95 6. E 

23. As alſo they may examine in like manner every 4nd every other 
other perſon duly ſummoned before, or preſent at their 99a. 
neeting, touching the perſon, trade, dealings, eftate, and 
aects of the bankrupt, and any acts of bankruptcy by 
am committed ; and may take down in writing the an- 
wers to verbal examinations, which the party ſhall fign : 

And if any of them ſhall refuſe to anſwer, or not anſwer 
My all lawful queſtions, or refuſe to ſign the ſame, the 
ammitfioners may by warrant commit him to priſon 
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without bail, till he ſhall ſubmit to them, and full ax. 
ſwer make, and ſign the fame; in like manner as is ſaid 
before in ſection the 19th concerning the bankrupt him. 
ſelf. 5 G. 2. c. 30. / 16, 17, 18, 19. 

ears 24. The faid commiſſioners ſhall have power by their 

efta:: du be dif- diſcretions to take ſuch order with the lands of ſuch bank- 

poſed of by fale, rupt; as well copy or cuſtomary hold as freehold, which 

or orherwiſe. . . . . 5 
he had in his own right before he became a bankrupt; or 
which he purchaſed jointly with his wife or child to the 
only uſe of ſuch bankrupt, or for ſuch uſe or intereſt ag 
he may lawfully part with; or with any perſon of truſt to 
any ſecret uſe of ſuch bankrupt; and alſo with all his 
money, goods, chattels, wares, merchandizes, and debts; 
and cauſe all the fame to be ſearched and appraiſed to the 
beſt value they may; and the ſame to be fold by deed in- 
dented, anginrolled in a court of record; or otherwiſe 
ordered for payment of the creditors. 13 E/. c. 7. |. 2, 

Pankrupt's fa- 25. And if any lands or goods ſhall deſcend or come to 

ture eſtate. the bankrupt afterwards, before the debts be fully paid; 
the ſame ſhall be diſpoſed of in like manner. 13 El. c. 5, 
l 

Lands feld Hh 26. But this ſhall not extend to lands aſſured by ſuch 

* perion before he becomes bankrupt, provided the aflur- 
ance be made bona fide, and not to his own uſe only, or 
of his heirs; and that the party to whoſe uſe they are aſ- 
ſured, be not privy to the iraudulent purpoie of the bank- 
rupt to deceive his creditors. 13 El. c. 7. ,. 12. 

Tirate tall, 27. Alſo the commiſſioners may by deed indented, and 
inroiled at J/tmirler in x months, ſell the bankrupt's 
eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift; which ſale ſhall be good againſt 
all perſons, whom the bankrupt by common recovery, or 
ctherwiſe, might cut off. 21 J. c. 19, /. 12. 

1 25. Alſo, it the bankrupt hath conveyed any eſtate, on 

g S. condition, or power of redemption, at a day to come, by 
payment of money, or otherwiſe; the commiſſioners be- 
fore the time of the performance of ſuch condition may 
appoint under their hands and ſcals any perſon to mak: 

tender or payment of money, or other performance, as 

fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as 

fully as any other eſtate of the bankrupt. 21 J. c. 19. / 13. 

29. Perſons purchaſing copyhold or cuttomary lands 
eu damary Mall pay a fine to the lord of the manor, who ſhall here- 

ATR upon admit them. 13. El, c. 7. .. 4. 

In order to fave the expence of two fines, it was re. 
commenced by the lord chancellor Hardwicke in ſuct 
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caſe, to leave out the copyhold eſtate in the aſſignment; 
and then the commiſſiohers, when they can meet with 
z purchaſer, may convey to him in the firſt inſtance. 
1 Alk. 96. 

30. Effects which a bankrupt hath as executor only EFQs which he 
hall not be applied to the uſe of the creditors ; but thall bath a5 exe-utore 
go according to: the direction of the teſtator. 1 At. 101. 

1. Commiſſioners and others by warrant under their commigioners 
hands and ſeals, may break open the bankrupt's houtes, MY break open 
doors, trunks, and cheſts, where he or any of his goods 2 
ſhall be reputed to be, and ſeize upon and order his body 
and goods as before is ſaid. 21 J. c. 19. /. 8. 

32. If the bankrupt ſhall convey to any of his children, Bankrupt frau 
or other perſon, any lands or goods, or transfer his debts denen c2nvey+ 
in other mens names, except the fame be conveyed or ag 
transferred on marriage of any of his children, or tor tome 
valuable conſideration; the fame may be diſpoſed of in 
like manner. 1 J. c. 15. % 5. 

And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 20/, to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lic in his power) deliver the 
ſame to the commiſſioners; or if he cannot make it appear 
to the commiſſioners, that he hath ſuſtained ſome caſual 
los whereby he is diſabled to pay what he oweth ; he thall, 
on conviction upon indictment at the aihzes or ſeſſions be 
ſet in the pillory in ſome public place for two hours, and 
have one of his ears nailed to tic pillory, and cut olf. 21 


J. c. 19. / 7. 


33. And if any bankrupt, after iſſuing the commiſſion, Pankrunt com- 
ſhall compound with the perſon ſaing out the ſame, tor c with - 
| Hr 


perion lung 


more than his proportion with the reit of the creditors ; out tue e na- 
ſuch commiſſion may be ſuperſeded, and the lord chan- million. 
cellor may award to any crediior petitiontns another com- 
miſſion, and the perſon ſo coiunyountinsg ih lose, his 
whole debt, and deliver up to the new comm. Hows all 
he. ſhall have ſo recei-ed tor che uſe of the cher creditors, 
5 C. 2. c. 30. . 24. 

34. If a debtor to a bankrupt pays him voluntarily, he Debtor tarir 
mult pay it over again, but it is otherwiſe it he pay him Kaakrat. 
by compulſion of law. Read. Bankr. 


35. But no real creditor of the bankrupt hall be liable Money recoivel 


to refund to the alignees, any money vhich before the earn 
ſuing forth the commiſſion wis in courſe of trade received 
by him of the bankrupt beſore he had knoweledte of tag 
perſon's becoming a bankrupt, or being intoltent. 19 
b. 2. c. 19./ I. 
M 1 30. And 
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Purchaſer not to 
eee. 36. And no purchaſer for valuable conſideration ſbal 


ter five years, be impeached, unleſs the commiſſion be ſued out in five 
years after the perſon ſhall became bankrupt. 21 J. . 
19. ¼ 14. 

Bankrufts con- 37. If the bankrupt, at the time he ſhall become bank. 

veying their rupt, ſhall by conſent of the true owner, have in his poſ.. 

goods, and reep- 4 . 

ing polleſion. ſeſſion and diſpoſition any goods whereof he ſhall be re. 
puted owner, and take upon him the ſale or diſpoſition 
thereof as owner; the commiſhoners may diſpoſe of the 
ſame, as fully as any other part of the bankrupt's eſtate, 
21 J. e. 19. fo $1. | 

Pes: due te the 38. It any eſtate of the bankrupt be extended after he 

Eins. is become a bankrupt, by any perſon under pretence of his 
being an accountant or indebted to the king; the com- 
miſſioners may examine upon oath, whether the ſaid debt 
vere due to ſuch debtor or accountant, upon any contract 
originally made between ſuch accountant and the bank- 
rupt; and if it was made with any other perſon than the 
faid accountant, or for the uſe of any other perſon, the 
commiſſioners proceedings ſhall be available againſt the 
ſaid extent. 21 F. c. 19. / 10. 

Otherwiſe, an extent of the crown is available againſt 

a commiſſion of bankruptcy; the crown not being with- 
in the ſtatutes of bankrupts. 1 Att. 262. 

* 39. Ihe commiſſioners cr aſſignees may ſtate accounts 

ey tare - between the bankrupt and his debtors or creditors, and 

* ſet one debt againſt another, and the balance only ſhall be 
paid on either hide. 5G. 2. c. 30. . 28. 

May refer to a- 40. Alſo the aſſignees with conſent of the major part 

b. ratlon and in value of the creditors preſent at a meeting purſuant to 


6 notice to be given in the gazette, may ſubmit diſputes re- 
lating to the bankrupt's eſtate to arbitration; and may 
compound for debts owing to the bankrupt. 5 G. 2. c. 39. 
8 1 

joint traders. 41. Creditors of a joint eſtate, where there are no ſe- 


parate creditors, may exhauſt both the joint and ſeparate 
eſtate; but where there are both joint and ſeparate credi- 
tors, the joint creditors (as they give credit to the joint 
eſtate) ſhall have firſt their demand on the joint eſtate, 
and the ſeparate creditors (as they give credit to the ſe- 
parate eſtate) ſhall have firſt their demand on the ſeparate 
eſtate: But if there be a ſurplus of the ſeparate eſtate, 
the joint creditors are intitled to it; for a bankrupt has 
no right to any thing, till they are fully ſatisfied. But 
tor the ſaving of expences, where there is a joint com- 
miſſion depending, it ſeemeth be{t for the ſeparate credi- 
tors not to fake out a ſeparate committion, but to apply 

t9 
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to the court for an order to be admitted to come in and 
prove their debts under the joint commiſſion. 1 Att. 67, 

8, 227. 
ah ary perfon who ſhall, after the time of ſurren- Reward for dif- 
der, voluntarily make diſcovery to the commiſſioners or covering. 
aflignees, of any part of the bankrupt's eſtate, not before 
come to the knowledge of the aſſignees, ſhall have 5 /. 

cent. and ſuch farther reward as the aſſignees and the 
major part of the creditors in value, preſent at any meet- 
ing, ſhall think fit. 5 G. 2. c. 30. / 20. 

43. Creditors having ſecurity by judgment, ſtatute, re- — pup =. 
cognizance, ſpecialty with penalty or without, or other ouly tir hae. 
ſecurity, or having no ſecurity, or having made attach- 
ments in Londen, or elſewhere by any cuſtom, of the goods 
of ſuch bankrupt, whereof there is no execution or extent 
ſerved and executed upon the lands, goods, or eſtate of 
ſuch bankrupt before he ſhall become bankrupt, ſhall not 
be relieved for more than a rateable part with the other 
creditors, notwithſtanding any penalty or greater ſum con- 
tained in ſuch ſecurity. 21 F. c. 19. / 9. : 

. Perſons taking ſecurities, payable at a future day, Securities for 
for goods delivered to perſons who thall become bankrupts — 
before the time of payment, ſhall be admitted to prove 
their ſecurities, and receive their proportion, deducting 
intereſt from the time of payment to the time it would 
have become due. 7 G. c. ZI. /. 1, 2. 

But where the payment depends upon a future contin- 
gency, as if a ſecurity be made to pay to the wife ſo much 
in caſe ſhe ſurvives her huſband, here ſhe cannot come in 
amongſt the creditors, becauſe it is entirely uncertain 
whether ſhe ſhall ever have any demand or not, And in 
caſe of the event happening afterwards, ſhe can only come 
upon the bankrupt's future eſtate. 1 Barnard. 59. 

45. The obligee in any bottom-ree, or reſpondentia Bottom-reez 
bond, and the aflured in a policy of inſurance, ſhall be infurance. 
admitted to claim; and after the loſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened before iſſuing the commiſſion. 19 C. 2. c. 32. 


J. 2. 


46. The mortgagee may chuſe whether he will come Mortgage. 
in as a creditor, Read, Bankr. 

47. A landlord may diſtrain for his rent upon a bank- Landlord for 
rupt's goods, either before or after the aſſignment ; but if ins 
he neglects to do it, and ſuffers them to be removed, he 
can only come in upon an average with the reſt of the 
creditors. But if the goods remain on the premiſſes, he 
may diſtrain them, eyen after the meſſenger is, in poſſeſ- 
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fion, or after ſale by the aſſignees. And he is not re. 
ſtricted to one year omy, as in the caſe of execution 
but may diſtrain jor his whole arrear. 1 th. 102, 3. f 
Apprentice. 48. An apprentice, for money to be refunded given with 
him vn his binding, thall come in only amongſt the reſt of 
the cree- pro ratu. I Atk. 149. | 


Intereſt how to 49. Wa.  *>bts carry intereſt, the ſame ſhall be con. 5 
be computed. tinued down to date of the comaiſmon: but note. cat 
creditors have no right to prove intereſt upon them, un- an 
leſs it is expreſſed in the body of the notes. Even at lay 6.5 
where notes are for value received, and intereſt is not ex. 50 
prefied, the jury do not give the plaintiff, in an action be 
f upon the notes, intereſt for them, but by way of damages pre 
only: and commitioners of bankrupts cannot award da. ſai 
mes. 1 A, 51, 259. 
Aſfignees how 50. Aſſignees mall not be anſwerable for loſſes occa- he 
far aniweravie ſioned by their own neceſtary acts; but if an aſk gnee to 
* truſts a perſon with the payment of money, who ſails, and 
the money is loſt, ſuch aſſignee ſhall be anſwerable over to 10 
the creditors, unleſs he conſulted the body of the creditors 
in the appointment of ſuch agent. 1 Att. 87. ha 
Aſfiguce cannot 5 1. An athgnee, who is an officer of the court, and an cc 
unter my officer of the commiſſion, ſhall not be allowed to ſtop a 5 
gue to himtelt. 5 . "= 1 . 
perfon's ſhare in the dividend, on account of his own 
private debt, WHICA iS Owing to him from that perſon: he d 
hath his remedy at law, and ought not to intermix his m1 
own private aſtairs wich the commiſtion, to which he 1s 
only a truſtee. 1 A. 90. | tc 
Swearing to a 52. If any perſon Mall ſwear that any ſum is due to him d, 
falle debt. from the bankrupt, which is not due, or more than is due; th 
he ſhall ſulier as in caſes of pcrjury, and moreover forfeit tl 
double to the creditors. 5 C. 2. c. 30. /. 29. tc 
Aſſignees to 53. The aſſignees faali keep books of account of all 0 
keep bobs. ſums and effects received; which every creditor who hatk p 
proved his debt may inipect at all ſeaſonable times. 5 C. 
2. c. 30. * 29. : | 
Fir? Uniden; 54. The adignees Hall, after four months, and with- t 
in twelve montas after 1jluing the commiſſion, cauſe at t 
leaſt twenty-one days notice to be given in the gazette, 0 
of the time and place the commiſſioners and aſſignees in- t 


tend to meet to make a dividend 3 at which time, the cre- 7 
ditors who have not before proved their debts may prove t 
them: and the aſſignces thall produce fair accounts, and 
be ſworn to them betore the commiſſioners, if required by 
the creditors ; and they mall be atloved therein all reaſona- 
ble expences. And the commiſſioners may then order, 
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tion ratelike, according to the quantity of his debts, 13 
Bl c. 7. fo 2. ); which order ſhall contain the time and 
place of making it, and the total of the debts proved, and 
of the money in the hands of the aſſignees, and how much 
in the pound ſhall be then diſtriduted; one part of which 
order ſhall be filed among the proceedings under the 
commiſſion, and each of the aſſignees ſhall have a duph- 
cate thereof. And the aſſignees ſhall take receipts for the 
fame, in a book to be kept for that purpoſe. 5 G. 2. 
c. 30. J 33. : : 

5. The bankrupt ſurrendring and conforming, ſhall —— to 
be allowed 51 per cent. if after ſuch allowance, the neat ** n 
produce of his eſtate will pay 10s in the pound; ſo as the 
faid 5 | per cent. amount not to above 2001. 

And if the neat produce will pay 125 6d in the pound: 
he ſhall be allowed 71 10s per cent. ſo as it amount not 
to above 2501. 

And if it will pay 15 in the pound, he ſhall be allowed 
101 per cent. io as it exceed not above 3001. 

if the neat produce will not pay 10 in the pound, the 
bankrupt ſhall be allowed ſo much as the aflignees and 
commiſſioners {hall think fit, not exceeding 31 per cent. 
5E. 2. c. 30. f. 7, 8. 

zut the ſame ſhall not be paid to the bankrupt, till a final 
dividend ſhall be made; becauſe until that time, creditors 
may ſtili come in to prove their debts. 1 A. 208. 

56. But no ditcovery on oath thail intitle the bankrupt Certificate and 
to the ſaid allowance, unleſs the commiſlioners thall, un- zi/owance there- 
der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full dijcovery of his eſtate, and in al! 
things conformed himſelf; and that thère doth not appear 
to them any reaſon to doubt of the truth of ſuch diſcovery, 
or that the ſame is not a full diſcovery; and unless four 
parts in five in number and value of the creditors, who 
ſhall be creditors for not leſs than 201, and who have 
proved their debts, cr ſome perſon by them authoriſed 
thereto, ſhail gn ſuch certificate, and teſtify their content 
to ſuch allowance and certiticate, and to tac bankrupt's 
diſcharge, to be alſo certified by the commiſſioners ; but 
the commiſſioners mall not certify the fame, till they have 
proof by affidavit of fuch creators, or of the perſon by 
them reſpectively authorized, ligning the faid certificate, 
and of the power by which any perſon is ſo authorized 
{and the letter of att rney of a creditor reſiding in foreig 
parts, atteited by a notary public, {hail be ſuſicient evidence 
in ſuch caſe of ſuch power, 24 G. 2. c. 57. f. 10.) which 
aid aludavit, together with ſuch power to fign, ſhall be 
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laid before the lord chancellor with the certificate in order 
for allowing the ſame; — and unleſs the bankrupt make 
oath, that the certificate and conſent of the creditors were 
obtained fairly and without fraud; and unleſs the certi. 
ficate ſhall, after ſuch oath, be allowed and confirmed h 
the lord chancellor, or two of the judges to whom he ſhall 
refer it: and any of the creditors ſhall be allowed to be 
heard againſt making the certificate, and againſt the con- 
firmation of it: nor ſhall any commiſſioner ſign the cer- 
tificate, till after four parts in five in number and value 
of the creditors ſhall have ſigned it. 5 G. 2. c. 30. |. 10, 

And every ſecurity given to the uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſnall be 
void. id. /. 11. | 

Moreover, no bankrupt ſhall be intitled to ſuch alloy- 
ance, who hath upon marriage of any child given above 
1001, unleſs he prove by his books, or upon his oath, that 
he had remaining at the time ſufficient to pay his debts; 
or who hath loſt in one day the value of 51, or in the 
whole the value of 1001, in 12 months next before his be- 
coming bankrupt, at cards, dice, tables, tennis, bowls, 
billiards, ſhovelboard, cockfighting, horſe-races, dog- 
matches, foot- races, or other paſtime or game, or in bear- 
ing a part in the ſtakes, or by betting; or hath within one 
year before he became a bankrupt loſt 1001, by contracts 
tor the ſtock of any company, or publick funds, where 
the contract was not to be performed within a week, ot 
where the ſtock was not actually transferred. 5 G. 2. . 
30. ,. 12. | 

And moreover, by 24 G.2. c. 57. When any perlon 
ſhall fraudulently ſwear, before the major part of the com- 
mithoners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt, which ſhall 
in fact not be really owing; and ſhall, in reſpect of ſuch 
fictitious debt, ſign the certificate for ſuch bankrupt's diſ- 
charge; in ſuch caſe, unleſs the bankrupt ſhall, before 
the major part of the commiſſioners have ſigned the cer- 
tificate, by writing ſigned by him and delivered to one or 
more of the commiſſioners or aſhgnees, diſcloſe the fraud, 
and object to the reality of ſuch debt, the certificate ſhall 


be void, and the bankrupt ſhall not be intitled to his dit- 


charge or allowance. 

H. 1766. A perſon became a bankrupt, and com- 
plied with all the directions of the act 5 G. 2. c. 30. o 
far that his certificate was ſigned hy the creditors, but not 
allowed by the chancellor. After ſigning the certificate, 
the afliguees permitted the bankrupt to purchaſe i” old 

ock 
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order ſtock in trade, for which they took collateral ſecurity. 

male With this ſtock the bankrupt carried on a new trade for about 

s were four years, and then died poſſeſſed of about Zoo I. —By the 

Certi. lord chancellor Camden : Tho the general poſition is true, 

ned by that a bankrupt is not cleared till his certificate is allowed 

> ſhall by the chancellor; yet in this caſe, from the circumſtances 

to be of the conſent of the aſſignees, and the long acquieſcence 

con- of the creditors, they ſhall be barred from any claim on 

3 this new acquired eſtate: And he compared it to the caſe 

value of a firſt mortgagee who ſees another mortgage executed 

þ 10. without giving notice. a 

or, to 57. The bankrupt, after allowance of the certificate, — duty 

all be ſhall attend on notice in writing from the aſſignees, to ar 
ſettle accounts, and ſhall have 2s 6d a day allowed for 

low. attendance ; and if he ſhall negle&t or refuſe, he ſhall, 

above on oath made by the aſſignees before the commiſſioners, 

, that be apprehended and committed to cloſe gaol, by warrant 

edts ; of the ſaid commiſſioners, till he conform. 5 G.2. c. 30. 

in the J. 36. 5 

is be- 58. To prevent expences, no money ſhall be paid out CommiManers 

owls, of the effects for cating or drinking of the commiſſioners, Fay. 

dog- or of any other perſon; nor ihall the commiſſioners have 

bear- above 205 each for each meeting; nor any ſchedule be 

n one annexed to the deed of affignment : Committioners acting 

tracts contrary hereto, ſhall be diſabled for ever to act as ſuch, 

vhere 56.2. c. 30. / 42. 

k, or 59. If by the death of commiſſioners, or otherwiſe, it Half fees on re- 
2. be neceflary to renew the commiſſion, half fees only thall 405 tf —_—_ 
be paid. 5 G. 2. c. 30. / 45 i 
erlon 60. All bills of fees or diſburſements demanded by any Attorney's bill. 

com- ſolicitor, clerk, or attorney, ſhall be ſettled and certified 

ſum by a maſter in chancery, who ſhall have for the fame 208. 

thall 5 G. 2. c. 30. / 46. 
luch br. Bankrupt dying before diſtribution, ſhall not hinder Bankrupt dying. 
5 diſ- the diſtribution. 1 J. c. 15. / 17. 
efore And if the certificate be allowed in the life-time of the 
cer- bankrupt, it is good, tho? it be not contirmed by the lord 
1e or chancellor till after his death: for the operative force of 
raud, it ariſes from the conſent of the creditors; and when 

ſhall confirmed, it hath its effect from the beginning. 1 A. 77. 
s dit. And the allowance to the bankrupt, being a veſted in- 
tereſt, ſhall go to his executor. 1 Att. 208. 

dom- 62. In 18 months after iſſuing the commiſſion, the aſ- Serond deidend. 
D. fo ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
t not tice to be inſerted in the gazette of the time and place the 
Cate, commiſſioners intend to meet to make a ſecond diſtribu- 
s old tion, and for the credits who have wot proved their 
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debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 
what is in their hands ſhall by order of the commiſlioners 
be forthwith divided. Which ſecond dividend ſhall be 
final, unleſs a ſuit in law or equity be depending, or part 
of the eſtate ſtanding out that cannot have been diſpoſed 
of, or that the major part of the creditors {hall not have 
agreed to be fold, or unleſs ſome other or future eſtate of 
the bankrupt ſhall come to the aſſignees; which they ſhall, 


as ſoon as may be, convert into money, and in two months 


diſtribute the ſame in like manner. 5 G. 2. c. 30. /. 37, 

But no ſuit in in equity ſhall be commenced by the af. 
ſignees, without conſent of the major part in value of the 
creditors, who ſhall be preſent at a meeting of the creditors 
purſuant to notice in the gazette. id. /. 38. 

63. if the bankrupt ſhall be taken in execution, or de. 
tained in pritou, for debt owing before his bankruptcy, by 
reaſon that judgment was obtained before the certificate 
was allowed and confirmed; any judge of the court, on 
producing the certificate, may order him to be diſcharged 
without fee. 5 G.2 c. 30. /. 13. | 

And if the bankrupt's eſtate will pay 15s in the pound, 
he mall be diſcharged from all the debts by him owing at 
the time he became bankrupt: And if he ſhall be arreſted 
or proſecuted for any debt due before that time, he ſhall 
be diſcharged on common vail, and may plead in general, 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming, and al- 
lowance tiereof, ſhall be ſufficient evidence of the trad- 
ing, bankruptcy, commiſſion, and other proceedings pre- 
cedent to the obtaining the certificate; and a verdict ſhal 
paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make 
appear a concealment by the bankrupt to the value of 10l. 
And if the plaintiff is caſt, the defendant ſhall have full 
colts. 5 G. 2. c. 30. f. 7. : 

But if any commiſſion of bankruptcy ſhall iſſue againk 
any perion who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to 
his creditors (his tools of trade, neceſſary houſchold goods 
and furniture, and neceflary wearing apparel of himſelt 
and wife and children only excepted), unleſs the a” 1 
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fuck perſon ſhall produce clear of all charges 158 in the 
pound. id. J. 9. ; | : 

64. But the bankrupt's diſcharge, and allowance of his Sureti-s not diſ- 
certificare, will not preclude the creditors from proceed- charged. 
ing againſt his ſureties. 1 Att. 83. 

65. The commiſſioners ſhall, on lawful requeſt of the Commiſioners 
bankrupt, declare how they have beſtowed his lands and t #-2unt and 

1 . . ; pay the overplus. 

goods, and pay to him the overplus, if any there be. 
13 El. c. 7. J. 4. | 

66. On pccition to the lord chancellor, he may order proceedings to 
the proceedings to be entred of record, to be at any time be entred of re- 
ſearched and produced as evidence. 5 G. 2. c. 30. / 41. © 

67. Commiſſioner ſued for any thing done on the ita- Remeyoncom- 
tute of 13 El. and 1 J. may plead the general iſſue ; and miſſioner being 
if he recovers, ſhall have his coſts. 1 FJ. c. 13. / 16. 88 
But there is no proviſion for any thing done by them, or 
by the aſſignees, on any of the ſubſequent ſtatutes. 


68. The commiſſion ſhall not abate by the death of the Wings * nut 
ro abate the 


king. 5 .. 30. 7 45 commiſſion. 


Note; the act of 5 C. 2. c. 30. ſo often mentioned 
above, is but temporary, and by the laſt continuance is 
of force till Sept. 29, 1785, &c. 


A. Warrant to apprehend a bankrupt 


Weſtmorland. To 


HERE AS a certificate under the hanes nd ſeals of 
hath this day been produced before me — 
ſetting forth that a commiſſion of bankruptcy is i ccd againſt 
— and that the ſaid —— ts proved before them the 
ſaid —— being the major part of the © commiſſioners antho- 


— 


rized in the ſaid commiſſion, to be a bankrupt : And whereas 
application hath been made to me by — by order of the 
faid commiſſioners, for the apprehending the ſaid — Theſe 
are therefore to require you, on fight hereof, to take and ap- 
prebend the ſaid and bring him before me or ſome other 
of his majeſty's juſtices of the peace for the ſaid county, to be 
prateeded againſt according to law. Given under my hand and 
feal this day of, &c. 


B. Com- 
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176 Bankrupt. 


B. Commitment thereon. 


To the keeper of the common pat 


Lat in the ſaid county, J. P. 
Weſtmorland. 4 eſquire one of his majeſty's juſtices 4 
of the peace for the ſaid county, I 
ſendeth greeting: of | 
| gro 
Send to you herewith being duly certified to be a Way 
bankrupt, requiring you ta keep him in the ſaid gaol until 7 
he ſhall be diſcharged according to law. Given w | 
ro 
with lab 
1 
361 
HE court baron is a court which every lord of a manor ; 
(anciently called a baron) hath within the precin& f 
of that manor. The buſineſs thereof is, to inquire of mat- a 
ters concerning the lord and tenant in their civil capacity wy 
only, as of the death of tenants fince the laſt court, of alie- 20 
od nations, ſurrenders, incroachments, treſpaſles, eſcheats, + 
forfeitures, and ſuch like. But with this court is fre- * 
quently held, by grant or preſcription, a court leet; the N 
juriſdiction whereof extendeth to all criminal matters with- 
in the precinct, for the preſervation of the king's peace: 
For which ſee the title Leer. 
ſha 
r 
of 
Barratry. 
| 0 
J. What it is. me 
II. How puniſhed. FINS th 


1. What it is. 


HIS word barratry we have received either from 

the Danes, or Normans, or both : for barratta in the 

Daniſh, and baret in the Norman, do equally ſignify 2 
quarrel or contention. | 

And a barrator, in legal acceptation, doth ſignify « 

common mover, exciter, or maintainer of ſuits or quarrels, 

either in courts, or in the couniry. 1 Inft. 368. 1 Haw, 


243- 


4 


Bartratry; 


4 common mover] It ſeems Clear that no one can be a 
batrator in reſpe& of one act only; for every indictment 
for ſuch crime muſt charge the defendant with being a 
common barrator. 1 Haw. 243, 4- 


Mover; exciter; o maintainer] Yet it ſeemeth, that an 
attorney is in no danger of being judged guilty of an act 
of barratry, in reſpect of his maintaining another in a 
groundleſs action, to the commencing whereof he was no 
way privy. T Haw. 243. | 

Alto it hath been holden, that a man ſhall not be adjudg- 
ed a barrator, in reſpect of any number of + falſe actions 
brought by him in his own right ; for in ſuch caſes he is 
liable to coſts: 1 Haw: 243. 


Inu courts] Either courts of record ; or not of record, as 
in the county, hundred, or other inferior courts. 1 Inf, 
368. 


Or in the rountry] In three manners: 1. In diſturbance 
of the peace. 2. In taking or keeping of poſſeſſion of 
lands in controverſy, not only by force, but alſo by ſub- 
tity and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations, rumours, and reports, whereby diſcord and 
diſquiet may grow, between neighbours. 1 [n/t. 368. 


II. How puniſhed. 
By the ſtatute of 34 Ed. 3. c. 1. The juſtices of the peace 


ſhall have power to reſtrain all barrators, and to purſue, ar- 
72 take and chaſtiſe them, according to their treſpaſs or 
offence. 

And altho' this ſtatute doth not create the offence, but 
ſuppoles it at common law, and only appoints the puniſh- 
ment, yet an indictment of barratry, concluding again/? 
the form of the ſtatute, is holden to be good, and agrevable 
to many precedents. Cro. Eliz. 148. 1 Haw. 244. 

But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding again/? the peace; tor this 
ls an eſſential part of it, as being an offence by the com- 


mon law. 1 Haw. 244. 


And it hath been holden, that an indictment of this 
kind may be good, without alledging the offence at any 


certain place; becauſe, from the nature of the thing, con- 


hiting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places; for which cauſe It is 
ſaid, that a trial ought to be by a jury from the body of the 
county. 1 Haw. 244. | 

Var. I. N Which 
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in the indictment; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 


Wartatrr. 


Which caſe, and that of a common ſcold, ſeem to be 
the only offences for which a general indictment will lie, 


without ſhewing any of the particular facts in the indi... 


ment; for bar ratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be two prolix to enumerate them 


barrator, and before the time to give the defendant a note 
of the particular matters which ate intended to be proved 
againſt him; for otherwiſe it will be impoſſible to prepare 
a defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the indiCtiaent, without 
fueh note being given to the defendant. 
2 Haw. 226, 7. | 

As ta the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned. and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, he ought alfo 
to be farther puniſhed, by being diſabled to practiſe for the 
future. I Haw. 244. 

And by the 12 G. c. 29. If any perſon, who hath been 
convicted of forgery, perjury, ſubornation of perjury, or 
common barratry, ſhall practiſe as an attorney or ſolicitor 
he ſhall be tranſported for ſeven years. /. 4. 


1 Haw. 244. 


—— 


Baſtards. 


Concerning the ſettlement of baſtard children, 
ſee title Pod. 


J. Who ſball be deemed a baſtard. 
II. Securing the reputed father. 
III. Bond to indemnify the pariſh. | 
I. Orde- of filiation and maintenance by the juſtices, 
V. Appeal againſt the order. | 
LI. Puniſoment of the mother and reputed father. 
VJ. Mother or reputed father running away. 
VIII. Murdering a baſtard child. 


IX. Capaeity of a baſtard as to inheritance. 
| | I Wa 


Baſtards. 179 
J. Who ſhall be deemed a baſtard, 


1. HE. word baſtard ſeemeth to have been brought Meaning of the 
unto us by the Saxons ; and to be compounded of word baſtards 

baſe, vile or tgnoble, and fart, or ſleort ſignifying a rite 

or original. By the common people in the north (amongſt 

whom is preſerved much of the ancient Saxon) it is ſtill 

pronounced hrt, denoting a perſon ſprung from a vile 

or ſpurious origin; even as an f/tart is a perſon ſuddenly 

riſen from a mean extraction in general. 

2. Lord Coke ſays, We term all by the name of baſtards Baſtard bort in 
that are born out of lawful marriage. By the common lawfal marriage» 
law, if the huſband be within the four ſeas, that is, with- 
in the juriſdiction of the king of England, if the wife hath 
iſſue, no proof is to be admitted to prove the child a ba- 
ſtard, unleſs the huſband hath an apparent impoſſibriity of 
procreation, as if the huſband be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
be be born within marriage. But if the iſſue be born 
within a month, or a day, after marriage, between par- 
ties of full lawful age, the child is legitimate, 1 Ist. 


1 — 2 2 hy - * a Se 5 $5. 4 — <4 &.- ICY > — — 3 * | — 
„„. AA A Ä 


244+ f 
been M. 6 G. 2. Lomax and Holmden. In ejectment the 
}} Q queſtion on a trial at bar was, whether the leſſor was fon 
tor; 


and heir of Caleb Lomax, eſquire, deceaſed; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother liv- 
ed, ſo that acceſs muſt be preſumed; the defendants were 
admitted to give evidence of his inability from a bad ha- 
bit of body. But their evidence not going to an in 


Jren, bility, but an improbability only; that was not thought 
ſufficient, and there was a verdict for the plaintiff, Str. 
40 


And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non acceſs to his wife was ad- 
mitted, but the child was deemed to be his; but as this 
notion was built on no rational foundation, it is now en- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And 
this was determined in the caſe of Pendrell and Pendrell, 
M. 5, G. 2. which was an iflue out of chancery, to try 
waether the plaintiff was the heir at, law of one Th. 
Pendrell. It was agreed, that the plaintiff's father and mo- 
ther were married, and cohabited for ſome months; that 

N 2 they 
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they parted, ſhe ſtaying in London, and he going into 
Staffordſhire ; that at the end of three years the plaintiff was 
born. And there being ſome doubt upon the evidence, 
whether the huſband had not been in London within the 


laſt year, it was ſent to be tried. And the plaintiff reſted 


at firſt upon the preſumption of law in favour of legiti 
macy, which was encountered by ſtrong evidence of no 
acceſs. And it was agreed by court and counſel, on the 
trial at Guildhall, before Lord Ch. J. Raymond, that the 
old doctrine of being within the four ſeas was not to take 
place, but the jury were at liberty to conſider of the point 


of acceſs, which they did, and found againſt the plaintiff. 
And the court of chancery acquieſced in the determination, 


Str. 925. Andr. . 
T. 10G. 2. K. and the inhabitants of Bedall in York. 
ſhire. An order was made upon one Moor, as the putative 
father of two baſtards, born of the body of Elizabeth the 
wife of Richard Sharpleſs : in which it was ſtated, that for 
ſeven years before, the huſband had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the 
Juſtices adjudge to be true, and that Moor is the father of 
them, and order him to provide accordingly, Upon ap- 
peal to the ſeſſions, the caſe is ſtated with ſome variation: 
that in 1728, ſhe was married to Sharpleſs, then a ſoldier 
in Mullin's troop, in a barn, by a perſon not in the habit 
of a clergyman ; that there had been no acceſs for ſeven 
years: but it appearing by a certificate from the commil- 
fary general's office, and from the evidence of Simon 
Clarkſon, that one Richard Sharpliſs, who he was told was 
formerly in Mullin's troop, was muſtered as a private 
gentlemen in the third troop of horſe guards, from June 
25, 1733, to Feb. 23, 1736, though Clarkſon ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharpleſs pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the ſeſſions were 
of opinion, the children were not baſtards, and reverſed 
the order of the two juſtices. And now upon debate, the 
order of ſeſſions was quaſhed, and the order of two juſtices 
confirmed: for it being ſtated in both orders, that there 
was no acceſs according to the caſe of Pendrell and Pen- 
drell, it was immaterial whether the huſband was alive or 
not. Str. 1076. | 
And, M. 10 IV. X. and Abberton. The caſe was, a 
feme covert, during the abſence of her huſband at Cadiz, 
was brought to bed of a baſtard ; and her huſband was not 
in England from the time of her conception, till ſhe was 
| brought 
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brought to bed. The queſtion was, whether this child was 
a baſtard, eſpecially within the words of the ſtatute of the 
18 Elix. (hereafter following) which ſaith, children begotten 
and born out of lawful matrimony ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
of the child; and if ſuch a mother ſhould kill ſuch child, 
ſhe could not be guilty of murder within the ſtatute of the 
21 J. c. 27. But by the court; He is a baſtard who is 
begotten and born of a feme covert, whilſt the huſband is 
beyond the four ſeas. And in a real action if general 
baſtardy was pleaded, the biſhop ought to certify ſuch a 
one a baſtard. And where a man is a baſtard, he is ſuch 
to all purpoſes, and why not within the 18 El. For though 
the ſtatute of 21 J. is a penal law, yet the act of 18 El. is 
a remedial law, L. Raym. 395, 396. 
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But this non- acceſs of the huſband ought to be prov- How far the 


ed otherwiſe than upon the wife's oath; as in the follow- ere — 
ing caſe; MH. 8 C. 2. X. and Reading. The defendant fuch cc 


Reading was adjudged by an order of baſtardy, to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn. The ſaid woman on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of her body in or about Augy/t 1732, and ſeveral times 
ſince; and that her huſband had no acceſs to her from 
May 1731, to the time of her examination in that court, 
being the 3d of October 1733, and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 
of the ſame into the king's bench was, whether the wife in 
this caſe ſhould be admitted as an evidence for or againſt her 
huſband, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs to 
no, other fact but that of incontinence, and that this ſhe 
muſt be admitted to be witneſs to from the neceſſity of the 
thing; but not to the abſence of her huſband, which 
might properly be proved by other witneſſes ; and likened 
it to the caſe of hue and cry, where the perſon robbed 
ſhall be admitted a witneſs of the fact of robbery, but not 
to prove any other matter relating thereto, as in what 
hundred the place was, and the like, becauſe that may be 
proved by others. 2 Se. Ca. 175. 

And in the caſe of K. and Rooke, M. 26 G. 2. The 
order of the two juſtices ſtates; it appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband from Mi- 
chaelmas 17 50, to February 1752; and that ſhe has not in 
all that time ſeen or been witwhim, he being a priſoner 
in Tork caſtle: That 5 Rocke had carnal knowledge of 
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Baſtards. 


her body, on the goth of Zanuary 17 50, and got her with 


child of the. baſtard. Exception was taken, that the 


wife in this caſe was an incompetent witnels. By Ly 


Ch. J. and the court: How far the evidence of the wife 


Chiſd born du- 
ring a divorces 


\ ſtances examinable by the juſtices below. 


it is to be admitted upon orders of baſtardy, is now ſettled 
in the caſe of K. and Reading; where the wife appeared 
upon the order to be the only witneſs to charge the puta. 
tive father: upon this, the order was quathed ; and the 
reaſon given by the court was, that. the wife might be ad. 
mitted to prove the act of adultery ex neceſſitate, tor of that 
there could be no other evidence ; but not to prove other 
facts, of which there may be witneſſes. The caſe be- 
ing ſimilar, muſt be determined upon the authority of 
that caſe, The wite's examination alone does not make 
the order bad, but the facts to which ſhe is examined. 
The neceſſity of the thing excepts her, as to the fact of 
adultery, out of the general rule; but not as to the fact 
of no acceſs, for that may be. proved by particular circum- 
But upon this 
order ſhe appears to be the only evidence: and her decla- 
rations are not admiſſible to baſtardize her iſſue. And the 
order was quaſhed. 1 ſon, 340. +I 

But in the caſe of K. and Zedall abovementioned, The 
order reciting, that on the examination of the mother, and 


on other proof, it appeared that her huſband had no accels 


to her, was held to be good; for there the woman's oath 
15 not ſet forth as the only evidence, but other prof, which 
mult be intended legal proof. Andy. 8. 

4. M. 5 An. St, George's and St. Margaret's Weſlminſler, 
Where a woman is ſeparated from her huſband by a divorce 
a menſa S there, the children the has during the ſeparation 
are baſtards; for a due obedience to the ſentence ſhall be 


intended, unleſs the contrary be ſhewed : but if a huſband 


j Widow having 
q a child after ber 


huſband's death. 


and wite, without ſentence, do part and live ſeparate, the 
children ſhall be taken to be legitimate, and fo deemed till 
the contrary be proved, for acceſs ſhall be intended. But 
if a ſpecial verdict find the man had no acceſs, it is a baſ- 
tard; and ſo was the opinion of lord Hale, in the caſe of 
Dickins and Collins. 1 Salk. 123. 

5. The law hath appointed no exact certain time, for 
the birth of legitimate iſſue, by the widow after the death 
of her huſband. 1 Danv. 526. 

AZ. 7 J. Alſap and Boutrell. The queſtion was, whe- 
ther, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtarg, And it was proved, that her 


deceaſed 


Baſtards. 


geceaſed huſband's father did much abuſe her, and cauſed 
her to lie in the ſtreets; and three phyſicians (two of 
them being doctors of phyſick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual time for a woman to go with child, 
is nine months and ten days, to wit, ſolar months, at thirty 
days to the month, and not lunar months ; and that by 
reaſon of the want of ſtrength in the woman or the child, 
or by reaſon of ill uſage, ſhe might be a longer time, v:z. 
to the end of ten months or more. And the phyſicians far- 
ther affirmed, that a perfect birth may be at ſeven months, 
according to the ſtrength of the mother or child, which 
is as long before the time of the proper birth. And by the 
ſame reaſon it may be as long deferred by accident, which 
is commonly occaſioned by infirmities of the body, or paſ- 
fions of the mind. And the child was adjudged to be le- 
gitimate. CY. Fac. 541. 


IT. Securing the reputed father. 
By the 6 G. 2. c. 31. Whereas the laws now in being 


are not ſufficient to provide for the ſecuring and indemni- 
fring pariſhes and other places, from the great charges 
frequently arifing from children begotten and born out of 
lawful matrimony ; it is enacted, That if any ſingle woman 
ſhall be delivered of a bajtard child, which ſpall be chargeable, 
or likely to become chargeable to any pariſh or extraparechial 
place ; or ſhall declare herſelf to be with child, and that ſuch 
child is likely to be born a baſtard, and to be chargeable to any 
pariſh or extraparochial place; and ſhall in either of ſuch caſes, 
in an examination (A) to be takin in writing, upon oath, be- 
fore one juſtice of the county, city, or town corporate, where 
ſuch pariſh or place ſhall lie, charge any perſon with having 
gotten her with child; it fhall be lawful for ſueh juſtice, upon 
application made to him by the overſeers of the poor of ſuch pu- 
riſh, or one of them, or by any ſubſtantial houſholder of ſuch 
extraparochial place, to iſſue out his warrant (B) for the im- 
meaiate apprehending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juftice, or before any other of his 
majeſty's juſtices of the peace of ſuch county, city, or town cor- 
berate: And the juſtice before whom ſuch perſon ſhall be brought 
ſhall commit (C) him to the common gaol or houſe of correction, 
wieſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general guarter ſeſſions, or gene- 
ral ſeſſions, of the peace, to be Holden for ſuch county or liberty, 
and ta abide and perform ſuch 0 * or orders as ſhall be made, 
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in purſuance of an act paſſed in the 18th year of the reign of her 
late majeſty queen Eliſabeth, concerning baſtards begotten and 
born out of lawful matrimony, ſ. 1. | 


Iſſue out his warrant for immediate apprehending] If the 
conſtable, having a warrant to apprehend the reputed fa. 
ther, ſhall willingly or negligently ſuffer him to eſcape; 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned ; and under the influence thereof be 


compelled to make ſatisfaction to the proſecutors, 


To appear at the next general quarter ſeſſians] It hath been 
uſual, to bind ſuch perſon to appear, not at the next (ef. 
ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated. But the words of 
the act muſt be purſued; and therefore he muſt be bound 
to appear at the next general quarter ſeſſions [or, general ſeſ- 
ſons] of the peace to be holden for ſuch county or liberty, 
and to abide and perform fuch order or orders as ſhall be made 
in purſuance of an act paſſed in the 18th year of the reign of 
ber late majeſty queen Eliſabeth, concerning baſtards begotten 
and born out of lawful matrimony. 


Eliſabeth } This ſtatute recites the name of queen El- 
fabeth with the letter J; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a 2. 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting act 
of parliament in caſes penal, 

And if ſuch woman fhall dir, ar be married, before he ſhall 
be delivered, or miſcarry of ſuch child, or ſhall appear not to 
have been 11th child at the time of her examination, ſuch per- 
fon ball be dijcharged from his recognizance at the next ſeſſuns, 
or immediately releaſed out of cuſtody by warrant of one juſtice 
2 in or near the limits where ſuch pariſh or place ſha 
. 

And on application made by any ſuch perſon, who ſhall be 
committed to any gaol or houſe of correction, ar by any perſon on 
his behalf, to any juſiice reſiding in or near the limits where 
ſuch pariſh or place ſhall lie "age Juſtice ſhall ſummon the over- 
feers of the por of ſush pariſh, or one or more ſubſtantial hon 
belders of ſuch extraparechial place, to appear before him ai 4 
time and place ts be mentioned in ſuch ſummons, to ſhew cave 
why ſuch perſon ſhould not be diſcharged: Aud if no order 
ſhall appear to have been made, in prrſuance of the * 
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Elif. within fix weeks after ſuch woman ſhall have been de- 
livered, ou juſtice may diſcharge him from his impriſon- 
ment, I. 3 

But it Fall nat be lawful for any juſlice, ta fend for any 
woman, befere ſhe ſhall be delivered, and one month after, in 
order to her being examined concerning her pregnancy; or to 
compel any woman, before ſhe ſhall be delivered, to anfwer any 
queſtions relating ta her pregnancy. ſ. 4. | 

To compel any woman] M. 11 G. X. and Chandler, In- 
dictment for ſecreting a woman big with an illegitimate 
child, ſo that ſhe could not be had to give evidence about 
the father. The defendant demurred, And by the court, 
Judgment muſt be given for the defendant, for the child 
cannot be illegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock. And 
by this act the woman is not to be compelled, Str, 612, 
L. Raym. 1368 | 


III. Bond to indemnify the pariſh. 


By the aforeſaid ſtatute of 6 G. 2. c. 31. The juſtice 
before whom the party ſhall be brought ſhall commit him, 
unleſs he ſhall give /ecurity to indemnify the pariſh, or enter 
into recognizance to appear at the ſeſſions. 

In this caſe, whether a bond or other ſecurity ought to 
be made to the churchwardens and overſeers and their 
ſucceſſors, or to their executors or adminiſtrators, hath 
been queſtioned z concerning which the author of the 
Readings upon the Statutes ſaith thus : Thoſe gentlemen 
who have taken upon them to direct the officers, to have 
ſuch bonds or other ſecurities made to them and their 
ſucceſſors, would do well to conſider, whether the church- 
wardens and oyerſeers are ſuch a corporation as can pur- 
chaſe, ſue and be ſued : And whether bonds, being things 
in action, it may not be difficult for the ſucceſſors of the 
churchwardens and overſeers, to whom they were made, 
to maintain an action on a bond made to their predeceſ- 
fors. It is true, churchwardens may maintain an action 
for the goods of their church : but they are not ſuch a 
corporation, as can take or purchaſe lands, or take ſecu- 
rities for the uſe of their church, except in London. 
And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect in 
relation to the poor, and conſequently can neither ſue nor 
be ſued as ſuch. Read. Baſt. 

And indeed, upon the whole, the taking of a bond in 


any kind ſeemeth not ſo convenient for the pariſh, as an 


order made by the juſtices ; becauſe the ſuing upon a bond 
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is both tedious and expenſive, whereas the courſe of cat. 
rying an order into execution is very ſhort and eaſy. 

But then, on the other hand, a bond will bind a man's exe. 
cutors; but the order of the juſtices being obligatory on] 
upon the man himſelf, when he dies, the order dieth wit! 
him. | 

It ſometimes happens, by the mother's removing into 
another parith, that the child is not born in the pariſh in- 
demnified; but this doth not abſolutely quit the bond: 
becauſe there is a conſequential damage to the pariſh in- 
demnified, which may affect the reputed father. Fo; 
where the child goes with the mother for nurture, the 
pariſh where the child was born, and not the pariſh 


. where it reſides with the mother, is bound to maintain it. 


As in the caſe of Simpſon and Fohnſon, M. 19 G. 3. which 
was a Cale referved from the aſſizes for the opinion of the 
court, on an action of debt upon a bond. The defendant 
Fehnſin, being apprehended by virtue of a warrant under 
the ſtatute of 6 G. 2. gave bond in the uſual form to in- 
demnify the pariſh of ictbam St. Paul, againſt all coſts, 
charges, and other demands, touching and concerning a 
child of which Femima W/aajs was then pregnant, and likely 
to be born a baſtard. It happened, that before the birth 
of the child ſhe removed herſelf voluntarily from Wickbor 
St. Paul to the parifh of Gne/tingthorpe, and was there de- 
livered of the ſame baitard child. After her delivery, 
ſhe returned to the pariſh of Nietham St. Paul, where her 


legal ſettlement was, carrying her child with her, and 


received 15 6d weekly from the plaintiff Simpſon, who 


was one of the overſcers of the poor there, fot the main- 


tenance of herfelf and her child, No order was made by 
any juſtice, directing the allowance of the ſaid 1s 6d or 
any other ſum to be made by the pariſh officers of Micl- 
ham St. Paul. And no demand was made at any time on 
the defendant Johnſon, who lived in the adjoining pariſh 
of Gr:e/?ingthorpe-; but a demand was made on one of his 
ſureties, who refuſed to pay. —The court were fo clearly 
of opinion with the defendant, that they would not hear 
his counſel. Lord Mansfield ſaid, that the payment by the 
pariſh officers of Wickham was doubly voluntary; firſt, 
becauſe there had been no order upon them to pay ; and 
ſecondly, becauſe they were not liable to maintain the 
child, but the pariſh where it was born, and they ſhould 
have applied to the officers of that pariſh, Douglas, 7.— 
And this pariſh, by virtue of the bond, might have a 

remedy over againſt the reputed father. N 
This queſtion, whether children under ſeven years of 
age, who are living with their mother for nurture 1 
place 
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place” of the mother's ſettlement, but whoſe own ſettle- 


nent is in another pariſh, are to be maintained by the 


pariſh where the mother lives and is ſettled, was deter- 


mined in the caſe of Darlington and Hemlington, H. 17G. 3. 

Elanor Guy went with a certificate from the townſhip of 

Hemlingion in the North Riding of the county of York, to 

the townſhip of Darlington in the county. of Durbam, and 

during her reſidence at Darlington bore two baſtard chil- 

dren there. Afterwards becoming chargeable, two juſ- 

tices removed the faid Eleanor Guy from the ſaid townſhip 

of Darlington to the ſaid townſhip of Hemlington which 

cave the certificate; but ſaid nothing in their order of 
removal concerning the two baſtard children, one of whom 

was then four years of age, aud the other two years. 

The mother took them with her to Hemlington. Where- 

upon Hemlington applied to ſome of the juſtices in the coun- 
ij of Durham, for an order upon the townthip of Darling- 
n to maintain the ſaid two baſtard children then re- 
ſding at Hemlington with their mother as nurſe children. 

And after ſummoning the overſeers of Darlington to ſhew 
cauſe, two juſtices of the county of Durham made an or- 
der upon the overſeers of Darimgton to pay to the over- 
ers of Hemlington two 1hillings weekly, for the mainte- 
nance of the ſaid two baſtard children, whilſt nurſe children 
with *their mother at Hemlington. The overſeers of Dar- 
lington appealed againſt this order of maintenance; but 
offered to receive and provide for the children in the 
townſhip of Darlington. The ſingle queſtion before the 
ſeſnons was, Whether the townſhip of Darlington was or 
« was not obliged to pay to the townihip of Hemlington 
« any relief for the two baſtard children, whilſt they re- 
„ mained with their mother as nurſe children at, and at 
the expence of, the ſaid townſhip of Hemlington, the re- 
« fuling to part with them to the townſhip of Darlington,” 
And the ſeſſions, being of opinion that they were not 
obliged, quaſhed the order of maintenance. The pro- 
ceedings being removed into the court of king's bench, 
the court were of opinion, that the townſhip of Darling- 
ton was obliged to maintain the two children at Hemling- 
ton, whilſt reſiding there with their mother as nurſe chil- 
dren; and therefore quaſhed the order of ſeffions, and 
atirmed the order of two juſtices. M4. S: 

And there is no difference as to this point between 
baſtards and legitimate children: As in the caſe of Sher- 
mandbury and Boiney (Carth. 279.) A woman with three 
children, all under ſeven years of age, being ſettled in Sher- 
mandbury, married a man ſettled in Bolney. After the mar- 
nage, the mother and three children were ſent to * 

he 
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The pariſh of Shermandbury, before the marriage, allowed 

a week for the three children; and the payment bein 
diſcontinued after the marriage, two juſtices, on complaint 
of the pariſh of Bolney, made an order that Shermandj, 
ſhould continue to pay the 3s, The ſeſſions, and after. 
wards the court of king's bench, confirmed the order of 
the juſtices. And the court ſaid, This caſe is within the 
equity of the ſtatute for relief of the poor; and there is ng 
reaſon that Shermandbury ſhould be diſcharged of the chil. 
dren by their mother's marriage. Douglas, 10. 

M. 21 G. 3. Kirk and Strickland. It was moved for 1 
rule to thew cauſe, why the defendant ſhould not be dif. 
charged upon filing common bail. It was an action of 
debt upon a bond, conditioned for the indemnification of 
4 . againſt a baſtard child. The penalty in the bond 
was 501; and the plaintitf, in his affidavit for holding 
the defendant to bail, had ſworn that he was juſtly in- 
debted to him in that ſum. But the defendant, in the 
affidavit on which this motion was grounded, ſwore that 
only 31 and ſome odd ſhillings were really due. The 
eourt ſaid the conduct of the plaintiff was altogether un- 
juſtifiable, and that he was liable to an action: That in 
the caſe of a bond conditioned for the performance of x 
promiſe of marriage, and in ſome other inſtances, the 
penalty is the real debt; but, in other cafes, the bail 
could only be taken for the ſum to which the plaintiff 
would be intitled in damages for the breach of the con- 
dition. At firſt, however, they ſeemed to think they 
could not relieve the defendant upon this ſummary appli- 
cation, it having been a uniform rule not to go into the 
merits, upon ſuch a motion, but to take the matter as it 
ſtood upon the affidavit to hold to bail ; but at laſt they 
granted the rule, declaring that they were perſuaded the 
plaintiff would not venture to ſhew cauſe againft it. 
Douglas, 432. ; 

E. 18 G. 3. Brangwin and Perrot. It was moved for 


leave to pay 401 (being the whole penalty of a bond to 


indemnity a pariſh againſt a baſtard child) into court, 
with colts, It was objected, that this was an action for 
a ſingle breach of the bond, on which the pariſh was in- 
titled to recover; after which, the penalty ſhall ſtill re- 
main in full force, to anſwer ſubſequent breaches, as they 
may ariſe, in inſinitum. But not allowed by the court: 
And the lord chief juſtice De Grey ſaid, This is fo plain a 
caſe, that nothing that one can ſay can make it plainer. 
The bend aſcertains the damage by conſent of parties. 
It therefore the defendant pays the plaintiff the whole 
{tated damages, what can he defire more? black. Rep. 1109. 
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1. Order of filiation and maintenance by the juſtices. 


If ſecurity hath not been given t6 indemnify the pariſh, 
the next thing in the courſe of proceeding is the order of 
flation and maintenance to be made by the juſtices : 

By the 18 El. c. 3. Concerning baſtards begotten and born 
git if lawful matrimony, the ſaid baſtards being noto leſt to be 


jept at the charges of the pariſh where they were born, ta the 


great burden of the ſame parifh, and to the evil example and 
mcauragement of lewd x it is enacted, that two juſtices 
(1Q.) in or next unto the limits where the pariſh church is, 
uithin which pariſh ſuch baſtard ſhall be born, upon examina- 
tion of the cauſe and circumſtances (F), ſhall and may by their 
diſcretion, take order (G) as well for the puniſhment of the 
mither and reputed father, as alſo for the better relief of ſuch 
pariſh, in part or in all; and ſhall and may, by like diſcretion, 
take order for the keeping of every ſuch baſterd child, by charg- 
mg ſuch mother or reputed father, with the payment of money 
weekly, or other ſuſtentation, for the relief of fuch child, in ſuch 
ways as they ſhall think meet and convenient. And if after the 
ſame order by them ſubſcribed under their hands, the mother or 
reputed father, upon notice thereof, ſhall nat for their part obſerve 
and perform the ſaid order, that then every ſuch party ſo making de- 
fault in not performing the ſaid order, to be committed to ward in 
thecommon gaol, there to remain without bail or mainpriſe, ex- 
cept he or ſhe ſhall put in ſufficient ſurety (A) to perform the 
ſaid order, or elſe perſonally to appear at the next general G 
ſms of the peace, to be holden in that county where ſuch order 
ſhall be taten; and alſo to abide ſuch order, as the ſaid juſtices, 
ar the more part of them, then and there ſhall take in that be- 
half (if they then and there fhall take any); and if at the ſaid 
ions, the ſaid juſtices ſhall take no other order, then ts abide 
and perform the order before made, as is aboveſaid. 


And by the 3 Cha. c. 4. All juftices of the peace within their 
ſrveral limits and precins, and in their ſeveral ſeſſions, may do 
and execute all things concerning that part of the ſaid jlatute, 
that by juſtices of the peace in the ſeveral counties are by the 
jad flatute limited to be done. Upon which ſtatute of the 
Ga. there hath been great diverſity of opinion, whether 
or no the ſeſſions hath power thereby to make an original 
order in the caſe of baſtardy, without the matter coming 
before them by way of appeal. As to thoſe who hold the 
negative, namely, that the ſeſſions cannot proceed origi- 
nally upon the ſaid ſtatute of the 4 Cha. it is clearly ob- 
lervable, although their opinion may be true, that it 
lteth upon a falſe foundation, namely, upon a” ſuppoſi- 
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_ conſiderable; - which was thus: The act of 18 El. c. 3. ( 
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tion that the ſaid ſtatute of 3 Cha. is expired; which isng 
other than a palpable overſight committed by one author, 
and followed by others without examination (a thing not 
unuſual in this kind of learning). For the ſaid ſtatute 
of 3 Cha. c. 4. was enacted to be in force until the en 
of the firſt ſeſſion of the then next parliament. Which 
next parliament was in the 16 Cha. and by an act of that 
parliament, namely, by the 16 Cha. c. 4. the ſaid ſtatute 
of 3 Cha. c. 4. together with many other ſtatutes then nei 
expiring, are enacted to be in force, until ſome other ad 
of parliament ſhall be made touching their continuance gr 
diſcontinuance : Which other act was never made. 
Suppoſing therefore that the ſaid act of 3 Cha. c. 4. is in 
force, the queſtion is, Whether by virtue thereof the {e(. 
ſions have power to make an original order of baſtard, 
Concerning which, in ſupport of the negative opinion, 
the hiſtory and progreſs of the ſaid ſtatute of 3 Cha. ſeems 


appears from Raſtal's ſtatutes) was ſupplementary to, and a 
it were incorporated with the act of 14 El. c. 5. which ads 
taken together made proviſion for the ordering and mainte- 


nance of the; poor, and were in effect the groundwork of 4 
our preſent poor laws. Which acts (among other particulars) ' 
enacted theſe four things: 1. That the juſtices within the Ri 
ſeveral counties, and alſo the juſtices within cities, boroughs, 

and towns corporate, within their reſpective limits, ſhall take „ 


order by a weekly taxation of all and every the inhabitants 
for relief of the poor. 2. That with reſpect to baſtard t 
children in particular, two juſtices in or next unto the 4 


limits where the pariſh church is, within which pariſh j 


ſuch baſtard ſhall be born, ſhall take order for the keeping h 
ſuch baſtard child, by charging the mother or reputed K 
father, with payment of money weekly, or other ſuſten- 0 
tation, for the relief of ſuch child. 3. That if any per- 
ſon is aggrieved witk any ſuch taxation, he may appeal 
to the next general ſeſſions to be holden within the ſhite. 
4. With a proviſo, that the county juſtices ſhall not in- 
tromit, or enter into any city, borough, or town corpo- 
rate, having juſtices of its own, for the execution hereof, 
for any matter or cauſe ariſing within the precincts of ſuch 
City, borough, or town corporate : but the juſtices there 
ſhall proceed, as the juſtices elſewhere may do within the 
reſpective counties. Now both the ſaid ſtatutes were 
ſuffered to expire, except only ſo much as is contained 
in the ſecond paragraph abovementioned, rendring the 
mother and reputed father of baſtard children liable to main- 
tain them, which was continued from time to time, and 
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js yet in force; therefore the clauſe of appealing, and the 
power of juſtices in corporations, was gone. Upon 
which account, the ſaid act of 3 Cha. c. 4. which revived 
or continued a great number of temporary acts that by 
the ſeveral intermiſſions of parliament in thoſe days had 
expired or were near expiring, and at the ſame time ex- 
plaining or amending divers of thoſe acts as occaſion 
might require, ſpeaking of this act of 18 El. ſays thus: 
Aud jo much of an aft made in the eighteenth year of the reign 
if the late queer! Elizabeth, intituled, An aft for ſetting the 
gur on work and avoiding idleneſs, as concerneth baſtards be- 
garten out of lawful matrimony ({hall be continued]: W/ith 
this ; That all juſtices of the peace within their ſeveral. linuts 
and precinfts, and in their ſeveral ſaſſiuns, may do and execute 
all things concerning that part of the ſaid ſtatute, that by juſtices 
of the peace in the ſeveral counties are by the ſaid ſtatute limited 
to be dene, — So that the power of proceeding originally in 
the ſeſſions cannot (as it ſeemeth) hereby be ſupported ; 
but the juſtices, whether of the counties at large, or of 
towns corporate or other franchiſes, out of their ſeſſions, 
are to charge the mother and reputed father ; and if any 
perſon is aggrieved, he may appeal to the ſeſſions : juſt in 
the ſame manner, as if the aboveſaid four clauſes were al} 
kill in force. 

The principal caſes which have been adjudged in this 
matter are theſe following : 

H. g Cha. Pridgeon's caſe, Pridgeon was brought to 
the bar upon an habeas corpus; and it appeared, upon the 
return thereof, that upon complaint to the two next 
juſtices he was by them ordered too keep a baſtard child, 
he being according to the ſaid order the reputed father. 
From this order he appealed to the next ſeſſions; at which 
ſeſſions the matter being examined, he was diſcharged, 
and the order of the two juſtices repealed. Afterwards, 
at another ſeſſions, the matter being re-examined, it was 
ordered according to the firſt order of the two juſtices, 
that he ſhould be accounted the reputed father of the 
baſtard, and ſhould keep it; and that if he did not per- 
form it, he ſhould be apprehended and committed. And 
thereupon being apprehended and committed, and all this 
matter returned, the court held, that he being diſcharged. 
at the next ſeflions, to which he appealed according to the 
ſtatute of 18 El. the ſecond ſeſſions hath no power to alter 
it. And becauſe none were there to maintain this return, 
he was bailed, and day given, that if other matter were 
not ſhewed before ſuch a time, he ſhould be diſcharged. 
Afterwards, this matter being moved again, all the-court 
delivered their opinions ſeriatim, that the order in the firſt 
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ſeſſions was concluſive, and the order in the laſt {(: 
ſions was merely void. For the ſtatute of 18 El. appoint. 
ing, that upon appeal to the ſeſſions from an order of two 
juſtices, their order ſhall bind him who is adjudged to be 
the reputed father; and in this caſe, having appealed to 
the ſeſſions, and they making an order in court, that order 
is final, and no other ſeſſions nor authority may meddle 
therewith. And it was held, that the ſtatute of 3 Cha; 
doth not aid this caſe ; for the ſtatute there is; that if the 
two next juſtices make not proviſion for the baflard, the juſtices 
at their quarter ſc/juons ſhall ſettle an order for keeping of the 
baſtard as the two next juſtices ought : But it doth not give 
more power or authority, nor gives authority to one ſeſ- 
ſlons to alter that which in a former ſeſſions was ordered; 
Cro. Car. 341, 350. 

E. 10 Cha. Slater's caſe. Milliam Slater was by Eliza- 
beth Eton charged with the getting of a baſtard child on 
her body. The two next juſtices did not make any order 
in it according to the ſtatute of 18 El. But the cauſe 
came firſt to be heard at the ſeſſions, where the juſtices 
ordered that Slater ſhould be diſcharged of the child, and 
adjudged Alexander Leigh to be the reputed father; After. 
wards, on complaint to the judges of aſſize, the judges 
ordered, that two of the next juſtices to the pariſh where 
the child was born (naming them) ſhould take conſidera- 
tion thereof according to the ſtatute, and ſettle ſuch 


courſe therein as to juſtice appertained ; Whereupon 


thoſe two juſtices declared the ſaid J/iliam Slater to be 
the reputed father; and on his refuſing to pay the ſum 
ordered by them for the maintenance of the child, they 
committed him. Upon removal of the proceedings into 
the court of king's bench, theſe two points were reſolved 
by the whole court: 1. That before the ſtatute of 3 Cha. 
the ſeſſions had no authority to meddle in the caſe of baſ- 
tardy, till the two next juſtices according to the ſtatute of 
18 El. had made an order therein; and that then, and not 
before, on the party refuſing to perform the order, and 
giving ſecurity to appear at the ſeſſions and abide ſuch 
order as the juſtices then and there ſhould make, the juſ- 
tices at the ſeſſions might make a new order, otherwiſe 
not. 2. That by the ſtatute of 3 Cha. the juſtices in ſeſ- 
ſions have power originally to make an order; and there- 
fore that the firſt order made by the ſeſſions was in this 
caſe good and legal, and the ſecond order made by the 
two next juſtices void, and could not alter or revoke the 
order which was firſt made by good authority, And for 
proof thereof was cited Pridgeon's caſe. Cro. Car. * 

| | 13 
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7. 13 Cha. Wood's caſe. On complaint to the ſeſſions 
againſt a woman having a baſtard child, the matter was by 
them referred according to law to the two next juſtices to 
have the examination and ordering thereof. The faid 
two juſtices made an order againſt Jahn I vod to be the 
reputed father, and ordered him to pay a weekly ſum to- 
wards the maintenance of the faid child. Moad appealed 
to the ſeſſions. And the juſtices there, on a re-examina- 
tion of the matter, diſallowed of the order made by the 
two juſtices, and they there made a new order, by which 
they charged one William Cole to be the reputed father. 
On a reference of the matter to Sir Milliam Jones judge of 
aſſze, and both the orders being read in court, that is, 
the order made by the two next juſtices, and the ſubſe- 
quent order made at the ſeſſions, he would not enter into 
the re-examination of this cauſe, but did, in omnibus, 
afirm the laſt order made by the ſeſſions upon appeal to 
them from the firſt order; which laſt order made at the 
ſeſſions was final, and no appeal to be admitted againſt it: 
and this, he ſaid, had been adjudged divers times, and 
mentioned particularly Pridgeon's caſe. 2 Bulſty. 255. 

7. 4 An. 9. and I eſton. Meſton, being adjudged by 
the two next juſtices to be the reputed father, appealed ts 
the ſeſſions, where the order was confirmed, and he com- 
mitted for not paying the money ordered. It was abject- 
ed, that the ſeſſions ſhould have proceeded againſt him 
upon his regognizance. By Holt chief juſtice : If they 
proceed on the 18 El. the ſeſſions hath no power to com- 
mit, but to proceed upon his recognizance ; but if on 
the 3 Cha. the ſeſſions may commit as the two. juſtices 
might have done, that is, unleſs the party put in ſecurity 
to perform the order, or to appear at the next ſeſſions. 
I Salk, 122. 

M. 8 G. K. and Cg. An order of baſtardy was made 
at the ſeſſions (which was admitted to have original juriſ- 
diction); and it was objected, that it was not ſaid in the 
order that the defendant was ever ſummoned or appeared, 
aud natural juſtice required that he ſhould at leaſt have 
an opportunity to defend himſelf. By Pratt chief ju- 
ſtice: I believe theſe erders made originally at ſeiſions are 
very rare, the uſual way being to bring the matter before 
the ſeſſions by way of appeal from the order of two juſtices, 
Now if it ſhould be taken, that the order of two juſtices 
will be well enough, without their ſhewing a ſummons or 
appearance; yet I think this caſc will fall under a very 
different conſideration, For in the other caſe, the party 
has an opportunity to relieve himſelf by appeal, whereas 
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tunity to bring the matter to a farther examination; ſo 


diction. And the order was confirmed. Douglas, 610. 
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upon an original order at ſeſſions he can have no oppor- 


that it is but a lewd woman's going behind his back and 
ſwearing a baſtard upon him, by which means the moſt 
innocent man in the world may be condemned. — By 
the matter went off upon the point, whether it was neceſ- 
fary that the ſummons ſhould appear upon the face of the 
order. Str. 475. 

Finally, in the caſe of K. and Greaves, E. 21 G.. 
An original order of baſtardy was made at ſeſſions, which 
being removed into the king's bench by certiorari, a rule 
was granted to ſhew cauſe why it ſhould not be quaſhed, 
The principal objection was, that the ſeſſions have no 
original juriſdiction. In ſupport of the order it was faid, 
that there are four or five caſes which have decided that 
the ſtatute of 3 Cha. gives to the ſeſſions an original jurif. 


So that whatever may be underſtood to have been the 
primary intention of the ſtatute, the point ſeems now to 
be ſettled upon the authority of theſe caſes, that the ſeſſions 
have power to make an original order in caſe of baſtardy : 
But inſtances of this kind have been ſo exceeding rare, 
that no; caſe hath occurred wherein it hath been determin- 
ed; What or whether any remedy the reputed father is 
intitled to, if he is diſſatisfied with ſuch order. In Mats 
caſe above-mentioned, Holt chief juſtice faid, that the ſeſ- 
ſions may commit as the two juſtices might have done, un- 
lets the party put in ſurety to perform the order, or to ap- 
pear at the next ſeſſions: Which implies an appeal from 
the ſame court to the ſame court, a thing not uſual in other 
like caſes, an appeal importing the removal of a cauſe 
from an inferior to a higher juriſdiction. On the other 
hand, lord chief juſtice Pratt, in Gleg's cafe, ſaid, that up- 
on an original order at ſeſſions, the party hath no opportu- 
nity to relieve himſelf by way of appeal, and from hence 
urges the extreme neceſſity ot a {trict and regular ſummons 
of the reputed father, leſt he happen to be condemned 


unheard. . 


The ſaid baſtards being now liſt to be kept at the charges of 
the pariſh where they be born] For at that time they could 
have no other ſettlement. 'Fhere were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 


other where the perſon ſhould have reſided for the moſt 


part during the ſpace of three years. So that till the child 
ſhould be three years of age, it could pofibly have no 
other ſettlement. And the piace of birth continues to be 


the 


e child 
ave no 
s to be 
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the ſettlement of baſtard children ſtill, unleſs in ſome few 
excepted caſes. 


Two juſtices in or next unto the limits where the pariſh 
durch is] By this meaſuring, as it were, from the pariſh 
church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 El. is different 
fom moſt other ſtatutes : for generally where power is 
gren to two juſtices, the ſtatutes expreſs that two or 
more juſtices may do {uch a thing: but here the ſtatute 
faith only, that two juſtices, dwelling in or next unto 
the pariſh, ſhall have power to take order therein. And 
Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this caſe, tho? likely enough to happen, hath 
not yet been determined. If they will not proceed at all, 
there ſeemeth to be no doubt, but that they may be com- 
pelled by a mandamus. But if they cannot agree; whether 
one juſtice, not the next, may join with either of the 
other in making an order, doth not appear to have been 
determined. Or, in this caſe there ſeems to be a particu- 
lar reaſon for applying to the ſeſſions for an original order. 
Or they may by conſent make an order, and bring the 
matter to the ſeſſions by way of appeal. 

Shall and may by their diſcretiou] Here is no time limited 
for their proceeding in this matter; ſo that the order may 
be made at any time after the birth of the child, 

And in the cauſe of K. and Miles, M. 1 G. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away, and return, tho* 14 years after, yet an 
order to fix the child on him is good ; for there is no 
ſtatute of limitation in theſe caſes. 1 Se. C. 97. ; 

But by the aforeſaid ſtatute of the 6 G. 2. if the reputed 
father is in priſon, and no order ſhall be made in fix weeks 
ater the birth of the child, he may in ſuch caſe be diſ- 
charged from his impriſonment; but the order neverthe- 
leſs made upon him afterwards, will be good, | 


Take order] Herein they muſt proceed as in all other 
like caſes, by giving the party accuſed an opportunity of 
being heard in his defence. In the caſe of K. and Cotton, 
7697 G. 2. An information was moved for againtt 
the defendant, who with another juſtice made an order of 
baſtardy upon one Fitzgerald, without ſummoning him to 
appear before them to make his defence. Upon appeal to 
the ſeſſions he was acquitted, and put to great expenccs z 
which it was inſiſted was contrary to natural juſtice, Ey 
Mr. Juſtice Page; No man in an office can be ſuppoſed 
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judgment, and it is hard to grant an information. Mr, 


- himſelf, there is no reaſon the juſtices ſhould hear 
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to be ſo ignorant, as. not to know it is againſt natur 
Juſtice, to convict a man without a ſummons ; the examj. 
nation ought to be ſo made, that the truth may appezr, 
and this muſt be by examining both ſides, otherwiſe it ig 
partial; the ſcandal, the expence, and the diſorder in Mr, 
Fitzgerald's family, are things that ought to be conſidered, 
here was no taking by 'warrant, and therefore an action of 
falſe impriſonment would not lie; and this is the only 
method can be uſed to puniſh the juſtice. Mr. J. Prahn; 
The principal objection abous a ſummons is right in law, 
and in reaſon ; poſſibly an action on the caſe might be 
framed ; there may poſſibly have been only an error in 


J. Lee; if this was ſtrictly a conviction, againſt which no 
appeal lies, an information ought to be granted; but be 
thought the matter was not ſo very ſtrong in the caſe of 
orders. Andthe rule was diſcharged. 1 Sg C. 179. 

E. 8 G. 2. K. v. Taylor and Neale. Motion in the 
king's bench for an information againſt the defendants, 
two juſtices of Devonſpire, for making an order on one 
Nicholas Maul, adjudging him to be the putative father 
of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his witneſſes. On ſhewing cauſe, it ap- 
peared that he ,was ſummoned by a third juſtice, which 
the court held to be ſufficient. And by Lord Hardwick 
Ch. J. If the party, being ſummoned, will not attend 


any de- 
fence made for him; for if that were allowed, no offnde 
of this ſort would appear. Therefore the juſtices in this 
caſe acted right. And it is but as this court does, when 
orders of baſtardy are removed hither by certiorari : for we 
never allow any exceptions to be taken to the order, un- 
leſs the party attend in perſon ; that the court may take 
care of him, and make him indemnify the pariſh, if the 


erder is good. 2 Se: Caſ. 192. Caſes in the time of Lord 
Hardwicke. 112. 


By charging ſuch mother] If the mother ſhall marry be- 
fore any order made, it hath been doubted whether the 
juſtices can then charge her, as having no effects of her 
own, the ſame by the marriage being veſted in the hul- 
band. As in the caſe of Ellen Bent, E. 5 G. 3. She was 
delivered of a baſtard child in the pariſh of Clifton. Aftes 
which, and before any order made, ſhe married one Alra- 
ham Taylor of the pariſh of Middleton. The overſeers oſ 
Clifton apply to the juſtices, who made an order of filia- 
wen, Charging her with 8d a weck towards the relief of 
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the pariſh. She pleaded her utter inability, and refuſed 
to pay. Upon which the juſtices commit her to the houſe 
of correction. She was brought up by habeas corpus, and 
her counſel moved for her diſcharge, inſiſting upon the 
illegality of her commitment; for that, being a married 
woman, ſhe was not an object of the juſtices juriſdiction, 
and the huſband was not ſummoned. But by the court: 
A feme covert is liable to be proſecuted for crimes com- 
mitted by her. This woman has diſobeyed the order of 
the juſtices, and the ſtatute preſcribes the puniſhment 
here inflicted upon her. There is no need to ſummon the 
huſband, in a criminal proſecution againft the wife. Bur- 


row, Mansf. 1681. 


IWith the payment of money weekly, or other ſuſtentation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and ſeemeth not yet 
to have been fully ſettled by the unanimous reſolution of 
the court. And there are difficulties on both ſides. If 


the reputed father indemniſies the pariſh, the intention of 


the act ſeemeth to be anſwered; and there may be ſup- 
poſed ſomething of natural affection (eſpecially if he ac- 
knowledges the child to be his) inclining him to be re- 
gardful of the child's welfare; at leaſt more than can be 
reaſonably expected from pariſh officers. But then, to 
de allowed to take the child from its mother, with whom 
the pariſh officers uſually and very properly leave it, whilſt 
very young, is unnatural and cruel; and it is very rare, 
that the reputed father ingenuouſly owns himſelf to be the 
real father. But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
proper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to the 
pariſh from that time ſhould ceaſe. 
In the caſe of Richards and Samon againſt Hodges, T. 
2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samon, being churchwardens, brought an 
action againſt Hodges, on his bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child. The 
defendant pleaded Non damnificatus generally, The plain- 
tits replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for the child; by reaſon 
O 3 whereo!, 
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whereof, the pariſhioners, to prevent the ſaid child's ye. 
riſning by hunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 4s for the maintenance 
and nouriſhment of the ſaid child. To which the defend. 
ant rejoined, that he would have nouriſhed the ſaid child 
at his proper coſts and charges for all the time aforeſaid, 
and oftered fo to do, as well to the plaintiffs as to other 
the parithioners, but they rcfuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the faid 4s. Upon 
which rejoinder, the. plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becauſe it is a 


departure from the firſt plea in bar ; for the defendant in 


his plea ſays, that the pariſhioners were not damniked, 
and when the plaintiffs by their replication ſhew how 
they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firf 
in his plea in bar. And tho” it was urged for the defend- 
ant, that this was no damnitication at all, becauſe it 
was the voluntary act of the pariſa to put the child to 
nurſe, when the deſendant himſelf offered to maintain it, 
and that they ought not to take advantage of their own 
wrong; yet it was not allowed: For the court held clear- 
}y, that the rejoinder was a departure; and for that rea- 
ſon, it was adjudged for the plaintiffs. 2 Saunders, 83, 

M. 21 Cha. 2. BurwelPs cafe. Two juſtices order 
the reputed father to pay ſo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was held 
by the court to be wrong; and the reaſon given was, be- 
cauſe the father might take it away when he pleaſed; and 
therefore the order ought to have been, that he ſhould pay 
fo long as the child ſhould be chargeable to the pariſh, 
1 Ventr. 48. 

E. 2.4 Cha. 2. Sherman's caſe. An order was made, 
tnat the father ſhould pay ſo much a week, till the child 
thould be able to get its living by working. It was ſaid 


by Twijfden this order could not be good; for perhaps the 


father would take it away and maintain it himſelf, which 
he may do if he pleaſeth. 1 Fextr, 210. 

E. 11 An. Q. and Smith, Order to pay 1s a week, 
till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable ; poſſibly he 
may gain a ſettlement ; or a perſon may give him an 
eſtate; or the father may take him. By the court: This 
is only a remote poſſibility, As to the ſather's taking 
him, he ought to have Gore it at firſt; and by —_ 

— the 
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the order to be made, it ſhall be deemed a refuſal in law; 
beſides, he ſhall not then be ſuffered; he may fell him, or 
make away with him, as too often happens. C. of S. 64. 

T. 27 C. 2. Newland and Oſman. Debt upon a bond, 
with a condition to indemnify and fave harmlets the pa- 
riſ of Eling from a baſtard child. Plea; that the defend- 
ant had maintained, ſupported, and nouriſhed the faid 


| child to a certain day, that is to ſay, to the 27th of Oc- 


tober laſt, and that then he offered to take the faid child 
to maintain, which they refuſed, and that if the church- 
wardens or any of them have been damnified, it is of 
their own wrong. Replication; that for 3 weeks, from 
and after the ſaid 27th day of October, the defendant did 
not provide nouriſhment for the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex- 
pended 3s for the maintenance of the child, and fo 
were damnified. Demurrer; and joinder in demurrer, 
The queſtion of law is, Whether a putative father may 
take a baſtard child into his own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund. 8 3. was mentioned, wherein the court 
held this to be a good plea. 1 Yentr. 48. that the ſather 
may maintain the child himſelf. 1 Yentr. 210. that the 
juſtices can only make an order to maintain, ſo long as 
the child ſhall be chargeable, —By Lee Ch. J. The right 
way js, to make the order, fo long as the child ſhall be 
chargeable. It is not to be limited to any certain time. 
And the reaſon given in all theſe cates is, that the father 
or mother may take it before the time Ihe intention 
of the ſtatute of Elizabeth was, to have a provition for 
the baſtard, and at the ſame time to indemnily pariſhes, 
And the law could never think of taking rhe care and 
education of children from their parents. Nor could this 
enter into the mind of any judge. Nouriſhing and main- 
taining certainly anſwers education. It hath been ob- 
jected, that the excuſe is collateral: I do not think ſo; 


for all the inhabitants are parties, and the overſeers are 
but truſtees for them. It ſeems a ſufficient excuſe ; and 


there is no anſwer on the part of the plaintiff to it. No 
objeftion has ever been thought of to pleas of this kind. 
—— right J. In the caſe in Saunders, it ſeems to have 


been admitted, that if this had been pleaded in the firlt, 
inſtance, it would have been good. I never did hear 


before, that the care of the child devolved upon the pariſh, 
where there was any other perſon to take care of it, 
They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, that 
tze fatter has a right to take it awa \, by quaſhing the 
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orders made in manner above mentioned. This is not x 
collateral excuſe; but ſuch an one as will fave the pe. 
nalty. And I cannot ſee that the pariſh has any ſort of 
right or intereſt in the child. Denniſon J. The mate. 
rial objection taken to this plea is, Whether or no the 
putative father of a baſtard child can by the law of Eng. 
land take his baſtard child from the pariſh. I never dil 
hear this doubted before. And I think that the notion 
tat he cannot, is not to be countenanced nor encouraged, 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſt. 
ed with the guardianſhip. I am ſorry that was ever in- 
troduced into the law of England. It is an injurious no- 
tion of the people of England, I will rather ſuppoſe, 
that the pariſh officers will be cruel to the child, than 


+ the father. All the cafes admit tacitly that the father 


hath ſuch a power. And ſome of them ſay ſo expreſsly, 
And J am very well fatisfied that the law is ſo. Inhabit- 
ants, churchwardens, overſeers, are all the ſame; and 
every part of the condition is anſwered. I have known 
this plea very often pleaded. And that caſe in Saunders 
is the rule. Foſter J. I am not ſo clear in theſe points, 
I think the care of educating baſtard children, is not to 
be conſidered as a burden on the pariſh, but as a truſt ; and 
that it ſhould not be ſo eaſy for fathers te take them out 
of their care and cuſtody. The ſtatute is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
Triſh for the maintenance of the child. Tho? it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 
yet they may look upon them as a burden and a ſhame, 
and therefore either negle& them, or put them into im- 
proper hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this; not for requit- 
ing ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo clear. The caſe in Saunders was only his own 
opinion. Judgment for the defendant, unleſs deſired 
to be argued again this term. (This was at the deſire of 
the plaintiff's counſel.) MS. 

Finally, in the cafe of Hulland againſt Malken and 
Briſtew, T. 33 & 34 C. 2. In the common pleas. 
(Which was on a ſuit upon a bond for indemnifying the 
plaintiff from the charges of a baſtard child, but it went 
off upon an error in the pleadings). The court ſaid, we 
need not in this caſe ſay, whether the father or the mother 
hath a right to have the child while under 7 years of age. 
And by the lord chief juſtice //7/met: I give no _— 
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whether the father has any power over the child, who as 
walins flius. Grotius ſays truly, the mother is the only 
certain parent. And an order of juſtices to remove the 
mother, always removes the child. 2 ſon, 126. 

Upon the whole, there are two conſiderations, which 
em to reduce the unlimited power in ſeveral of the afore- 
faid caſes, of the reputed father taking the child when he 
pleaſes, into a very narrow compaſs. One is, that no- 
thing is more eſtabliſhed, than that a child {hall not be 
taken from its mother, without her conſent, before it is 
ſeven years of age, The other is, That an order made 
by the juſtices, and confirmed at the ſeſſions, or not ap- 
pealed againſt, is binding upon the reputed father; and 
no other juſtices, in or out of ſeſſions, have power to inter- 
meddle: And fo it is laid down in one of the aforeſaid cafes, 
that © if the father take the child he muſt do it at firſt ; 
« and by ſuffering the order to be made, it ſhall be deem- 
„ ed a rcfuſal in law; and he ſhall not then be ſuffered, 
« he may ſell it or make away with it, as too often 
« happens.” So that it ſhould ſeem upon theſe premiſes, 
that the time for the reputed father to inſiſt upon tak- 
ing the child cannot be until after it is ſeven years of age; 
nor even then, if an order has been made, and it 1s not to 
be ſuppoſed that the pariſh officers will forbear for ſeven 
years applying for an order, only to give the reputed fa- 
ther an opportunity to put in his claim. 

After all : Whatever exalted notions ſpeculative and 
humane perſons may entertain of the dignity of human 
nature and the tenderneſs of parents towards their children, 
it ſeemeth that large abatements ought to be made in reſpect 
of that-kind of parents here ſpoken of. In practice, it is 
ſeldom, if ever, known, that a reputed father, who applies-to 
have the child taken off from the pariſh into his own ma- 
nagement, even ſo much as pretends any advantage to the 
child thereby, but merely his own intereſt, to ſave charges : 
He does not want to have the child better provided for, 
but cheaper. If he ſhould offer any thing for the good 
of the child, whereby he himſelf would not receive any 
benefit, much more if attended with ſome ſmall additional 
expence to him, there is no doubt but the pariſh would be 
willing enough to accede to his propoſal. And it is well 
known in fact, that where the reputed father openly ac- 
knowledges the child, and is a man of ſome ſubſtance ſo as 
not to be likely to run away, the pariſh ſeldom gives him 
any diſturbance ; or if they be applicd to in behalf of the 
child, they are for the molt part ready to join with him 
in any reaſonable accommodation. 


Such 
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Such party ſo making default in not poo the ſaid ar. 
der, to be committed] Until default ſhall be made, the jy. 
ſtices have no power to commit, or to require ſureties ſot 

rformance of the order, or for appearing at the ſeſſions. 

. Raym. 858. 3 Salk. 66. 1 Barnardiſt. 261. 

And hereby a paſſage might be left open to avoid the 
Future payments, by the reputed father complying at pre. 
ſent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intend. 
ed to remedy this inconvenience ; by which, one or more 
juſtices, either before or after the birth, may commit him 


to the gaol or houſe of correction, unleſs he ſhall give ſe- 


curity to indemnify the pariſh, or otherwiſe enter into re. 
cognizance to abide ſuch order or orders as thall be made 


in purſuance of the act of the 18 El. 


To be committed to ward to the common gaol] In the afore. 
faid caſe of Ellen Bent, the juſtices had committed her to 
the houſe of correction. It was objected that the ſtatute 
gives no power to do this; but the commitment, if any, 
ought-to have been to the common gaol. But that was 
held by the court to be well enough. For the ſtatute of 
the 7 J. c. 4. gives power to commit ſuch lewd women to 
the houſe of correction. And by the 6 C. c. 19. a gene- 
ral power is given, for ſmall offences, or for want of ſure- 
ties, to commit either to the gaol or houſe of correction. 
Burr. Mansf. 1681. | Le 


Except he ſhall put in ſufficient ſurety to perform the ſaid ar- 
der]! That is, by recognizance ; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the exche- 
quer. But this makes nothing for the relief of the pa- 
riſh. And therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 
to the pariſh officers; or elſe, that the perſon. not paying, 


as well as not giving ſecurity, might be committed till pay- 


ment ſhould be made. Or if no ſecutity is given, it ſeem- 
eth that the priſoner, diſobeying the order, may be in- 
dicted, fined, and impriſoned for the contempt, ——lf the 
orders are removed into the king's bench, and there con- 
firmed; the court, on 'non-performance, will grant an 
attachment. 

It frequently happens, that the reputed father, by 
giving bond to indemnify the pariſh, eſcapes paying 
any thing towards the maintenance of the child, unleſs 
the mother, with her child, will throw herſelf upon the 
pariſh, which ſometimes perhaps her ability will not 
permit, or otherwiſe ſhe diſdains to do, In ſuch an . 
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hath þeen adviſed ſometimes, for the woman's father to 


bring an action againſt the man for ſpecial damage ſuſtain- 


ed by the loſs of his daughter's ſervice; and a jury accord- 
ing to circumſtances, will give reaſonable compenſation, 
hat is, if ſhe be under the age of 21, and not emanci- 
ated from the father ; or be, at the time, a part of her 
father's family and in his ſervice. As in the two follow- 
lowing caſes : 

E. 6G. 3. Poſtlethwaite and Parkes. This was an ac- 
tion of treſpaſs with force and arms, for an aſſault upon 
the plaintiff's daughter, and getting her with child: And 
the declaration concluded, whereby he loft her ſervice. It 
was tried at the aſſizes before Mr. Juſtice Bathurſt, and a 
verdi& given for the plaintiff, and 40s damages. A 
ſpecial caſe was ſtated, to this effect: The plaintiff's 
daughter, being 23 years of age, hired herſelf to one Saul, 
2s a ſervant ; and went to live with Saul her maſter, and 
ſerved him ſome time. During her ſervice, ſhe was gotten 


with child, by the defendant; and becoming big with 


child, and unable thereby to perform her ſervice as ſhe 
was uſed and ought to do, ſhe was diſcharged by Saul 
her maſter, who paid her her wages in proportion to 
the ſervice ſhe had already done him; and the plaintiff her 
father received her, when no one elſe would, and lodged 
and boarded her in his houſe. She was there delivercd of 
a baſtard child ; and the plaintiff, her father, maintained 
her in her lying-in, at his own expence. The queſtion' 
which aroſe at the trial, and which was reſerved for the 
opinion of the court of king's bench was, (Whether the 
plaintiff can maintain this action.“ In the argument of 
this cauſe two points were made, 1. Whether the father 
and daughter can be conſidered as maſter and ſervant, 
2. Whether her age makes any difference in the caſe, 


as ſhe was upwards of 21, namely 23 years of age.— Mr. 
for the plaintiff, argued, That the action is 


Davenport, 
maintainable by the father, upon the foot of being her 
maſter; as he has alledged, whereby he leſt her ſervice. He 
agreed, that no action would lie, but by reaſon of the loſs 
of her ſervice. Here, a daughter goes out to ſervice, is 


gotten with child, diſcharged, and returned upon her father, 


belpleſs and unable, in that condition, to maintain her ſelf. 
He is obliged by law to maintain her ; and did ſo from the 
neceſſity of the thing. Therefore, from the conſequentia} 
damage, an action is maintainable by her father, in whoſe 
houſe ſhe reſided ; and where ſhe muſk, in this caſe, be con- 
lidered as a ſervant, And this caſe is not to be conſidered = 
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the foot of emancipation : Her being 23 years of age males 
no difference. This young woman's maſter could nat 
bring an action againſt this defendant; he had ſuſtained 
no damage, having diſcharged her as ſoon as ſhe became 
unſerviceable to him. No body but the father could ſue. 
And the damage is the fame to him, whether ſhe be over 
or under 21. Mr. Wallace, on the other fide, argued 
for the defendant. The foundation of actions of this king 
hath been, the loſs of ſervice, The father's intereſt in the 
child, whatever it might have been during infancy, ceaſes 
at the child's coming to the age of 21. Many injuries 
may be done to a child, which are not the ſubjects of ac. 
tions by the father. Indeed an action will lie by a ſather, 
for taking away his ſon or his daughter, and there is a 
writ provided for him in the regiſter for that purpoſe. But 
no action will lie for debauching his daughter. If the fa 
ther maintains the daughter in his own houſe, he is in- 
titled to her ſervice, and may maintain an aCtion for the 


| lofs of her ſervice. But here, ſhe was hired out to ſer- 


vice in another man's houſe. If ſhe had been under 
age, and under her father's roof, I would agree that he 
had been intitled to an action as for the loſs of ſer- 
vice. No inſtance can be produced, no precedent of ſuch 
an action as this is. And the principle will not hold; 
becauſe it depends upon the loſs of ſervice, which was not 


the preſent caſe. Upon the whele it appeared that the 
Parties were poor. The court therefore propoſed a com- 


promiſe ; which was accepted: namely, that all pro- 
ceedings be ſtayed, without coſts on eithec fide. Lord 
Mansfield added, that it was not upon any doubt, in point 
of law, that he propoſed the compromiſe ; meaning, as 
it ſeemeth, that he was clear that the action in this caſe 
would not lie. And upon that ſuppoſition, the reporter 
fays he has ventured to report it, tho' it was not determined 
Judicially and in form. However, he ſays, there can be 
no doubt, but that the court were all of opinion, that the 
action could not be maintained : And therefore, in com- 
paſſion to the plaintiff, whoſe daughter had been injured 
by the defendant, they wiſhed to fave him from the pay- 
ment of coſts. Bur. Mans}. 1878. 

E. 9 G. 3. Tullidge and ade. In the common pleas. 


- Anaction of treſpaſs was brought againſt the defendant, for 


that he with force and arms made an aſſault upon the 
daughter and ſervant of the plaintiff, and got her with 
child, whereby he loſt the benefit of her ſervice for 4 
certain ſpace of time, and was put to great charge and 
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expetice in her time of lying-in. The defendant pleaded 
not guilty. The cauſe was tried at the aſſizes before 
Mr. Juſtice Gould ; when the jury found a verdict for the 
plaintiff, and gave him 501 damages. It was moved for 
a new trial; and the motion was grounded upon an affida- 
vit tending to ſhew, that under the circumſtances of the 
caſe appearing at the trial, the damages were exceſlive 
and alſo, that evidence was given at the trial, of a pro- 
miſe of marriage made by the defendant to the wonfan, 
which ought not to have been permitted, becauſe ſhe may 
have another ſort of action upon that promiſe. Where- 
upon Mr. Juſtice Gould made his report to the court: And, 
after ſtating the declaration as above, he ſaid, that this 
daughter of the plaintiff was called as a witneſs at the 
trial, and ſwore, that the plaintiff her father was a malt- 
ſer, and kept a public houſe ; that ſhe was his ſervant, 
and was about 30 years of age; that the defendant was 
an exciſeman, made his addreſſes to her as a lover, with 
an intention (as ſhe then thought) to marry her ; that he 
was well received on that account by the plaintiff her father, 
and very civilly treated by him and his family, and often 
ſpent the evening with them : She alſo ſwore, that he pro- 
miſed her marriage, and got her with child. Her brother 
alſo was called, who depoſed, that. the plaintiff was wholly 
deprived of his ſaid daughter's ſervice and aſſiſtance in 
his buſineſs, and paid fome money on account of her 
lying-in, The counſel for the defendant, at the trial, 
objected to the evidence given, as to the promiſe of mar- 
nage. Upon which, the offered to give the defendant a re- 
leaſe as to that promiſe; but the counſel for the defend- 
ant refuſed to accept thereof. Upon ſumming up the 
evidence to the jury, the judge told them (as he was 
pleaſed to ſay) over and over again, that in giving damages 
in this action, they muſt not conſider the injury done to 
the woman as to the promiſe of marriage, but muſt leave 
that matter quite out of the queſtion, becauſe ſhe might 
have her action for breach of that promiſe ; that he 
thought the plaintiff her father was by nature bound to 
take care of her while the laid-in, and that they ſhould 
conſider his expences on that account, as well as his loſs 
of his daughter's ſervice, Whereupon the jury gave 501 


damages, with which the judge ſaid he was not at all 


diſſatisfied; and that he thought, if the jury had then 
conſidered the promiſe of marriage, they would have given 
ſ times as much damages.—By the lord chief juſtice 
Wilnit: Actions of this ſort are brought for example's ſake, 
And altho' the plaintiff's loſs in this caſe may not really 
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amount to the value of twenty ſhillings, yet the Jury have 
done right in giving liberal damages. And if the daughter 
brings another action againſt the defendant for the breach 
of promiſe of marriage, ſo much the better: he ought to 
be puniſhed both ways. Her being of the age of 30, is 
nothing to mitigate damages, or leſſen the defendant' 
fault. And we will pay no regard to any affidavit read to 
us, the judge who tried the cauſe being ſatisfied with the 
verdict. If much greater damages had been given, we 
ſhould not have been diſſatisfied therewith, the plaintiff 
having received this inſult in his own houſe, where he had 
civilly received the defendant, and permitted him to make 
his addreſſes to his daughter. — And the motion for a new 
trial was rejected, and the plaintiff had judgment by the 
whole court. 43 Wiſſon, 18. 


THz uſual approved form of the order of filiation 
and maintenance is as follows: 


Weſtmorland. HE order of J. P. and K. P. eſquire, 

two of his maieſty's juſtices of the peace 
in and for the ſaid county, one whereof 1s of the quorum, and 
bath reſiding | in, or] next unto the limits of the pariſh church 
within the pariſh of in the ſaid county, made the —— 
in the year concerning a (mali) 
baſtard child, lately born in the pariſh of aforeſaid, if 
the body of A. M. fingle woman : 

Whereas it hath appeared unto us the ſaid juſtices, as well 
upon the complaint of the churchwardens and overſeers of the 
poor of the ſaid pariſh of as upon the oath of the ſaid 
A.M. that ſbe the ſaid A. M. on the 
naw laſt paſt, was delivered of a (male) baſtard child at 
in the pariſh o in the jaid county, and that 
the ſaid baſtard child is now chargeable to the jaid pariſh of 
and likely fo to continue; and further that A. F. of 
in the ſaid county, yeoman, did beget the ſaid baſtard 
child an the body of her the ſaid A. M. And whereas the ſaid 
A. F. hath appeared before us, in purſuance of our ſummons 
for that purpoſe, but hath not ſhewed any ſufficient cauſe why 
he the ſaid A. F. ſhall not be the reputed father of the ſaid 
baſtard child: [Or, And whereas it bath been duly proved u 
us upon oath, that the ſaid A. F. hath been duly ſummoned t 
appear before us the ſaid juſtices, to the end we might examine 
into the cauſe and circumſtance of the premiſſes; and whereas he 
the faid A. F. hath neglefled to appear before us, according ta 
the ſuid ſummons :] Me therefore upon examination of the * 
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1 A. M. as stherwiſe, do hereby adjudge him the ſaid A. F. 


5 be the reputed father of the ſaid baſtard child. 


And thereupon we do order, as well for the better relief of 
the ſaid pariſh of as for the ſuſtentation and relief of 
the ſaid baſtard child, that the ſaid A. F. /ball and do forth- 
with, upon notice of this our order, pay or cauſe to be paid to 
the ſaid churchwardens and overſeers of the poor of the ſaid 
pariſh of — or to ſome or one of them, the ſum of 


fir and towards the lying-in of the ſaid A. M. and the main- 


tenance of the ſaid baſtard child, ta the time of making this our 
order. 

And we do alſa hereby further order, that the ſaid A. F. 
fall Iikewiſe pay or cauſe to be paid ta the churchwardens and 
averſeers of the poor of the ſaid pariſh of fer the time 
being, or to ſome or one of them, the ſum of weekly and 
wery week from this preſent time, for and towards the keeping, 
ſutentation, and maintenance of the ſaid baſtard child, for and 
during fo long time, as the ſaid baſtard child ſball be chargeable 
to the ſaid pariſh of 

And we do further order, that the ſaid A. M. fhall alſo pay 
er cauſe to be paid to the ſaid churchwardens and overſeers of 
the poor of the ſaid parijh of or the time being, or 13 
ſome or one of them, the Jum 0 weekly and every week, 
ſo long as the ſaid bajtard child jhall be chargeable to the ſaid 
pariſh of in caſe fhe ſbali not nurſe and take care of the 
ſaid child herſelf. 

Given under cur hands and fcals the day and year firft above 
written, 


One whereof is of the quorum] Many orders formerly 
have been quaſhed, for want of ſetting forth that one of 
the juſtices was of the gu m; but now by the ſtatute of 
wy 2. c. 27. no order ſhall be quaſhed for that defect 
only, 


Whereas it hath appeared unto us] K. and Beard. The 
examination of the woman mult be by two juſtices, as 
well as the ordering part; for the examination is a judi- 
cial act, and ought to be by both; and it is not enough 
that one ſhould examine, and make report to the other; 
but if they are both preſent, and one only examine, it is 
well enough, for it is in fact the examination of both. 
2 Salk. 478. 

So in the caſe of Billings againſt Prin and Delabere 
eſquires, 7. 15 C. 3. An action of treſpaſs and falſe im- 
priſonment was brought by the plaintiff, for committing 
her to priſon for tefuſing to filiate a baſtard child. She 
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the plaintiff, with 51 damages. It was moved for a ney 


_ Baſtards. 


was examined ſeverally, at ſeparate times (but in the ſame 
day), and in ſeparate places, by the two juſtices the de. 
fendants, and they ſeparately ſigned the warrant of com. 
mitment. On trial at the aflizes, a verdict was given for 


trial, and argued, that it was ſufficient under the ſtatute, 
if the two juſtices joined in and conſented to the commit. 
ment, but that they might examine and adjudge the matter, 
and ſign the warrant, ſeparately. Unto which it was an. 
ſwered, that where two or more are required to do an 

act, they muſt meet together: Elſe what they reſolve on 
is the mind of individuals, not of the whole body. And 
this hath always been the doctrine with reſpect to juſtice 
of the peace. By the court: This caſe is fo clear, that 
it cannot bear an argument. There is no uſe in appoint. 
ing two or more perſons to exerciſe judicial powers, unleß 
they are to act together. Separate examinations by dif. 
ferent magiſtrates may produce different facts. Onwhich 
then is the adjudication to proceed ? It is exceeding clear, 
that in caſe of an action thus brought to try the valid 

of the commitment, it cannot be ſupported by law. Black, 
Rep. 1017. 


As well upon the complaint of the churchwardens and over. 
fers] It hath been ſaid that an order made without the com- 
plaint of the pariſh officers, is not good. Blackerhy, 44 

But in the caſe of K. and Buckall, M. 3 G. 2. where it 
was objected, that the order did not appear to be made up- 
on complaint of the pariſh; it was anſwered, that the 
ſtatute does not require that the pariſh ſhould complain, 
but gives the juſtices power to make ſuch order on the 
complaint of any other. And the order, as to that part, 
was confirmed. 1 Barnardiſt. 261. 


As upon the cath of the ſaid A. M.] It ſeemeth, that the 
mother may be examined upon oath, concerning the te- 
puted father, and of the time and other circumſtances; 
for that in this caſe, the matter, and the trial thereof, de- 
pendeth chiefly upon the examination and teſtimony of the 


mother. Dalt. c. 11. 


Was delivered of a (male) baſtard child) H. 8 G. X. and 
England. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, 3 
certain baſtard child born of the body of ſuch a woman. 
Str. $03. 


At in the ſaid rig fangs iy fog Ann. A 
and Caſh, The order did not ſet forth that the child *. 
mn 
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born in the | pp and by the ſtatute the juſtices cannot 
make an order to compel a man to contribute towards the 
maintenance Of a baſtard child, but in caſe of that pariſh 
where the child was born: And quaſhed for this reaſon. 


475 59 | 

T. 7G. K. and Butcher. Exception was taken to an 
order of baſtardy, that it did not appear the child was 
horn in the pariſh to which the relief is ordered ; for it 
ran ; Me two juſtices of the borough of Lime Regis, reſaing 
within the limiis where the pariſh church is, within which pa- 
riſþ the child was bern Which is only an averment, 
that the juſtices reſided in that pariſh where the child was 
born, but that might not be the ſame pariſh ordered to 
be relieved. And for this fault the order was quaſhed. 
Str. 437+ 

4.30. 2. KX. and Childers. On a rule to ſhew cauſe, 
why an order of two juſtices for relief of a baſtard child, 
o an order of ſeſſions confirming the ſame, ſhould not 
be quaſhed ; it was objected, that it was not directly ad- 
judged that the child was born in the pariſh (of Staple- 
hurt), and yet the order requires the defendant to pay the 
ſum of 45s to the churchwardens of that pariſh to re- 
imburſe them. It was anſwered, that it doth ſufficiently 
appear in the order, that the child was born there; for it 
adjudges, that the defendant ſhould pay this ſum, for the 
charges the pariſh of Stap/churſ# were at upon account oi 
the woman's lying in there. But the court faid, that 
they do not allow of inferences to give the juſtices juriſ- 
dition ; and accordingly quaſhed both the orders. 1 Bar- 
nardiſt. 326. 

E. 10G. 2. K. and Greaves, The pariſh where the 
child is born, is only to be indemnified; and if the baſ- 
tard has acquired a ſettlement elſewhere, the father is chen 


diſcharged. N.. Baſt. 


Chargeable to the ſaid pariſh] Order to provide for a baſ- 
tard child : Exception was taken, that the order doth not 
ſet forth that he is chargeable to the pariſh, or likely to 
be ſo. And quaſhed by the court. Comb. 39. 

But in X. and Matthews, H. 8 V. Exception was taken, 
that the order doth not ſet forth that the child is likely to 
become chargeable : But this exception was Eg 2 z 
for that it is ſelf-evident, that every baſtard child is likely 
to become chargeable. 2 Salk. 475, 6. 


Aud further, that A. F. of in the ſaid county, yeaman, 
did beget the faid baſtard child] T. 2 G. 2. K. and Browne. 
Upon an order of baſtardy it was ſtated, that the huſband 

Vor. I, Þ had 
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had been abſent fix years, and that during his abſeng 
the detendant had carnal knowledge of the wife, and ther. 


fore they adjudge him to be the putative father. But b at 
the court, This order muſt be quaſhed ; for his h. 4 
with her is not a ſufficient reaſon to infer him the father ok 
of this child: and tho” the juſtices need not ſhew the 7 
grounds they go upon, yet if they do, and it appears og obl 
ſufficient ground, their order will be bad. Str. 811. _ N 
Do hereby adjudge] T. 4 Ann. Q: and Weflon. The greq wee 
objection which ſtuck long with the court, was, that i ing 
was faid in the order, we the ſaid juſtices doth adjudg, the 
inſtead of do adjudge ; and after the caſe had dependel | 
two terms, and been ſeveral times ſtirred, the court fr of 
that exception, the laſt day of the term, quaſhed the gr. chi 
der. L. Raym. 1198. . by 
And afterwards, H. 4 Ann. The ſame juſtices mat: abl 
another order, with the very ſame fault in it, viz, di 
adjudge ; and upon a certiorari, that was quaſhed, I. tio! 
Raym. 1198. | to 
Adjudge the ſaid A. F. to be the reputed father] E. 200. 4 
2. K. and Pertaſſe. An order was quaſhed, becauſe, there * 
was no adjudication, that the perſon againſt whonf the com- 77 
plaint was made, was the reputed father. 2 Sid. 363. 3 
H. G. 2. K. and Jenkins. Motion to quaſh an order thc 
of two juſtices, whereby they adjudge, that ſuch a pero thi 
is not the putative father of a baſtard child, and therefore mn 
they diſcharge him; and the rather, becauſe in ſuch 1 ” 
ut 


caſe the pariſh cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to ſeſſions, Ni 
And by the whole court, the two juſtices have no fuch po 
authority: for their whole power depends on the ſtatute 

of 18 Eliz. and that is only to take order for puniſhment WF * 
of the parties, and for relief of the pariſh, and this order tle 
is for neither the one nor the other. 2 Se}. C. 161. Sr, th 
IO 50. Ca 


The ſum of —— for and towards the lying-in] M. 12 An. w, 
9. and Odam. Order for maintenance of a baſtard child, 
was excepted to, becauſe the defendant is upon fight of 10 
the order to pay 91 in groſs; and after that, ſo much 0 
weekly. And by the court: By the ſtatute the juſtices 
are to take order for relief of the pariſh, and keeping d V 
the child, by payment of money weekly, or other ſuſ- e 


tentation; and this may be only indemnifying the pariſh 01 


for money laid out before the reputgd father was found. a1 
1 Salt. 124. f th 
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During ſo long time as the ſaid baſtard child ſhall be charge- 
able] E. g . K. and Barebaker. An order to pay ſo much 
money by the week, till the child ſhall be fourteen years 
of age, was adjudged to be bad: for the juſtices have no 
power but to indemnify the pariſh ; and that is only to 
oblige him to maintain the chiid, as long as it is or 
may be chargeable. 1 Salk, 121. 2 Satk. 478. 

An order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by work- 
ing, was quaſhed ; it ſhould have been for fo long time, as 
the child ſhall be chargeable to the pariſh. 1 Vent. 210. 

But in the caſe of K. and Street, A. 1 G. 2. An order 
of baſtardy was made, to pay ſo much weekly, till the 
child was nine years old, if it ſhould fo long live. And 
by the court, It is a good order, for we cannot intend it 
able to provide for itſelf ſooner. Str. 788. 

So in the caſe of K. and Buckall, MH. 1 G. 2. Excep- 
tion was taken, that the order appointed the ſum of 2s 
to be paid weekly, till the child ſhould come to the age 
of twelve years, without ſaying, if the child ſhall b. io 
long chargeable to the pariſh. It was anſwered, that in- 
deed the old authorities lay it down in general, that orders 
of baſtardy, as well as other orders relating to the poor, 
muſt be under the limitation mentioned; but the later au- 
thorities have been, that orders of baſtardy need not: and 
this, it was ſaid, is founded upon good reaſon ; for there 
cannot be any reaſonable intendment, that baſtards, who 
have. no kindred, will have proviſion from any body, till 
ſuch an age as is mentioned in the order. And of that opi- 
nion was the court, and confirmed the order as to that 
point. 1 Barnardi/t. 261. 

But then the child may be bound an apprentice into 
another pariſh before that age; and having gained a fct=- 
tlement in ſuch other pariſh, the effect of the order ſhould 
then ceaſe. Therefore it is beſt in this and all ſuch like 
caſes to hold to the ſtatute: and the ſtatute here only gives 
power to the juſtices to take order for the relief of the parijh 
Where the child ſhall be born. | 

In Browne's caſe, T. 9 V. it was ſaid, the juſtices can- 
not order a ſum, for putting out the child an apprentice, 
Comb. 448. 

But in the aforeſaid caſe of K. and Bucka!!, N. 3 6. 2. 
Where it was objected, that the order was for the reput- 
ed father to pay 41 to the overſcers for binding the child 
out apprentice, when it ſhould come tothe age of 12 years; 
aud did not fay, if the child ſhall want it; fo that tho” 
the child ſhould be provided for in any other way, the 
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ſum muſt be ſtill paid to the overſeers: The objection ws 
over-ruled by the court; and the order, as to that, held 
good. 1 Barnardiſt. 261. 

But it ſeemeth not neceſſary to incumber the order there. 
with; for it may be the ſame thing if the pariſh bind hin 
out, and pay the money; for until ſuch ſum ſhall be run 
off by the weekly payments, ſo long the child continue 
chargeable, 

BUT after all, ſo far as theſe errors above rehearſed 
ſhall affect only the form of the order, and not the merits 
thereof; the ſame may be amended at the ſeſſions, by the 
5 G. 2. c. 19. before the appeal ſhall be proceeded upon, 
and then the court ſhall go upon the mertis. 


V. Appeal againſt the order. 


By the aforeſaid ſtatute of the 18 El. c. 3. the mother 
or reputed father refuſing to perform the order of the two 
juſtices, ſhall be committed, unleſs they ſhall put in fuf- 
f..ient ſurety to perform the ſaid order, or elſe perfonaly i 
appear at the next general ſeſſiuns f the peace, to be holden in 
that county where ſuch order ſhall be taten; and alſo to abide 
ſuch order, as the ſaid juſtices, or the more part of them, the 
and there ſhall take in that behalf (if they then and there ſul 
take any); and that if at the ſaid ſeſſions, the ſaid juſtices ſhul 
take no other order, then to abide and perform the order befin 
made, as is abgveſaid. t 


Perſonally to appear] H. 8 W. K. and Matthews. It was 
moved to quaſh an order for maintaining a baftard child, 
It was anſwered, that no order relating to a baſtard child 
can be quaſhed, unleſs the reputed father be preſent in 
court. Unto which the court aſſented. But it appear- 
ing to be a hard caſe, a rule was made to ſhew cauſe, On 
ſhewing cauſe, it was quaſhed ; but the court would not 
quaſh it, till the reputed father came into court. 2 Salt, 
Ya 77 33 G. 2. K. and Gilſon. It was moved to quaſh an 
order of baſtardy; which, being indefencible, was accord- 
ingly done; the deſendant entring into recognizance to 
abide the order of the ſeſſions below: which was the 
reaſon (the court ſaid) why a perſonal appearance of the 
defendant was in theſe caſes always required, Black, 
Rep. 198. „ ee 


At the next general ſeſſions] That is to ſay, the next ge- 
neral ſeſſions after notice of ſuch order. 3 Keb. 551. 


General Sens} T. 10 V. K. and Shaw. An order 1 
e r | 3 
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made by two juſtices, adjudging Shaw to be the reputed 
father of a baſtard ; whereupon he appealed to the next 
er ſeſſions after notice; where the order of the two 


juſtices was diſcharged : And now it was moved to quaſh 


the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter ſeſſions, 
as in London or Midddleſex, where there are four general 
ſ:fions in the year, beſides the quarter ſeſſions. And 
quaſhed for this fault. 2 Salk. 482. 


To be holden in that county} It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in the 
county aforeſaid, and did not ſay for the county; but 
this was over-ruled, for that there is not ſo much ſtrict- 
neſs required in orders, as there is in indictments, 1 
Ventr. 37. 

To which may be added alſo, that this is according to 
the words of the ſtatute. 


In that county where ſuch order ſhall be taken] T. 15 Cha. 
2. K. and Coyſtan. Reſolved, that this ſhall be intended 
of the next ſeiſions of that part of the county, where it 
was made, and not at the next ſeſſions in any county at 
large ; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in dittinct parts of the coun- 


ty. 1 Sid. 149. 


To abide ſuch order as the ſaid juſtices, or the more part of 
them, ſhall then and there take] M. 13 G. K. and Tenant. 
The order of two juſtices being quathed upon the merits 
by the ſeſſions on an appeal, the defendant is thereby legally 
acquitted, and cannot be drawn in queſtion again for the 
lame fact. L. Raym. 1423, 4. Str. 716. 

But the order quaſhed for want of form, 1s as no or- 
der at all; and therefore the two juſtices may proceed 
de novo, 

If the two next juſtices make an order, and the party 
appeals to the next ſeſſions, and they alter or diſcharge 
(upon the merits), or confirm that order; no other ſeſſions 
can order any thing contrary thereto, for the order upon 
the appeal is final, Cro. Car. 350. 

T. 1G. 2. X. and Arundcil, Two juſtices make an or- 
der, that the defendant ſhall pay a ſum in groſs, and alſs 
28 a week ſo long as the child thall be chargeable. The 
party appeals to the ſeſſions, who confirm the order, At 
2 ſubſequent ſeſſions, the father of the baſtard deſired to 
have the keeping of it, and that the payment of the 28 
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a week ſhould ceaſe; which the ſecond ſeſſions ordered. 
Motion was made to quath this laſt order of ſeſſions, be- 
cauſe in this caſe they had no juriſdiction. And the court 
held, that the ſecond ſeiſions had no authority to order 
the ſubtraction of the 2s a week; and the order wa 


quaſhed, becauſe it was made out of time (being three 


years after the appeal), and therefore the juſtices had ng 
juriſdiction. 1 Sz. C. 234. 


VI. Punijoment of the mother and reputed father, 


By the 18 El. c. 3. Concerning baſtards being left ts þ 
tept at the charges of the pariſh where born, to the great bur. 
den thereof, and to the evil example and encouragement of lad 
life, it is enacted, that the two next juſtices ſhall take cri 
therein, as well for the puniſhment of the mother and reputed 
father, as far the relief of the pariſh. 

And by 7 J. c. 4. Every lewd woman which ſhall hav 


any baſtard which may be chargeable to the pariſh, the juſtice, 


of the peace ſhall commit ſuch lewd woman to the houſe of cr. 


rection, there to be puniſhed and ſet on work, during the term of 


one whole ear; and if ſhe ſhall efiſoons offend again, then to be 
committed to the ſaid houſe of correction as aforeſaid, and then 
to remain until ſbe can put in good ſureties for her good be- 
havicur, nat to offend ſo again. ſ. 7. 


Baſtard which may be chargeable] It ſeemeth by theſe 
words, that ſuch woman ſhall not be ſent to the houſe of 
correction, until after the child be born, and that it be 
living; for it muſt be ſuch a child as may be chargeable to 
the pariſh. Dalt. c. 11. 

And if ſhe will diſcharge the pariſh of keeping the baſ- 
tard, ſhe cannot be puniſhed by this ſtatute of 7 J. 

But nevertheleſs ſhe may be puniſhed (Lord Ce ſays) 
by the ſtatute of 18 El. 2» Inft. 733. 

Which opinion ſeems juſtly queſtionable : for the pre- 
amble of the ſaid act of 18 El. (as hath been rehearſed) 
ſeemeth to reſtrain the juriſdiction of the juſtices to the 
parents of ſuch baſtard children only as are left to be eſt 
a- the charges of the pariſh where born. 


The juſtices of the peace ſhall commit] It ſeemeth that ſuch 
e>nmitment ought to be by two juſtices at the leaſt ; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authorized by the 18 El. Dalt. 
. 1 1 * | 
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either are the juſtices to meddle with a woman, until the 
child be born, and ſhe ſtrong again. Dal?. c. 11. 

Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correction, but rather that 
the child ſhould remain in the town where it was born (or 
ſetled with the mother) and there to be relieved by the 
work of the mother, or by relief from the reputed father; 
and yet the common opinion and practice is otherwiſe, viz. 
to ſend the child with the mother ts the houſe of correc- 
ton; and this may alſo ſeem reaſonable, where the child 
fucketh on the mother. Dalt. c. 11. 

But it ſeemeth much the beſt, to commit the mother 
only, and not the child, but leave it to her choice whether 
he will take it with her; and if ſhe will not, then to ſend 
it to its lawful place of ſettlement. 


Then to be committed to the ſaid houſe of correction as afore- 


ſad) Which words do imply that ſhe ſhall not be pu- 


niſbed as for a ſecond offence, unleſs ſhe.hath been com- 
mitted to and puniſhed in the houſe of correction for the 
lt. 


VII. Mether or reputed father running away. 


IWhereas the putative fathers and lewd mothers of baſtard 
chillren run away out of the pariſh, and ſometimes out of the 
ecunty, and leave the baſtard children upon the charge of the 
pariſh where they are born, altho' they have eſtates ſufficient to 


diſcharge the pariſh; it ſhall be lawful for the churchwardens - 


and overſeers of the poor of ſuch pariſh where any baſtard child 
fall be born, to take and ſeize ſo much of the goods, and receive 
e much of the annual rents or profits of the lands of ſuch pu- 
tative father or lewd mother, as ſhall be ordered by any two 
ſlices, towards the diſcharge of the pariſh, ts be confirmed at 
the {ſors for the bringing up and providing for ſuch baſtard 
cud; and thereupon the ſeſſions may make an order for the 
curchwardens or overſeers of the poor of ſuch pariſh, to diſpoſe 
of the goods by ſale or otherwiſe, or ſo much of them for the pixi 
piſes aforeſaid, as the court ſhall think fit, and to receive the rents 
aud profits of the lands, or ſo much of them as ſhall be ſo ordered 
by the ſeſſions. 13 & 14 C. 2. c. 1. ſ. 19. 

E. 2 Am. Q: and Chaffey. Order to the churchwardens 
and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
and not what the churchwardens and overſeers think pro- 


per. . Raym. 858. 
e 7711. 


. 
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VIII. Murdering a baſtard child. 


Concealing the 1. By the 21 F. c. 27. If any woman be delivered of ay 

death of a bal- iſſue of her body, male or female, which being born alive, 

— ſhould by the laws of this realm be a baſtard, and ſhe endeausur 
privateiy, either by arawning, or ſecret burying thereof, or aw 
ether way, either by herſclf,, or the procuring of others, ſa to can. 
ceal the death thereof, as that it may not come to light, whether i 
were born alive or not, but be concealed, ſhe ſhall ſuffer death 
as in caſe of murder, except ſhe can prove by one witneſs at leaf 
that the child was born dead. 

And it hath been adjudged, that in order to convict x 
woman by force of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude againſt the 
form of the ſtatute ; for the ſtatute doth not make a new 
offence, bur only makes ſuch concealment an undeniable 
evidence of murder. 2 Haw. 438. 

Alſo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of fuch child 
within the ſtatutc, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdercd .by the mother, 2 
Haw. 438. 8 | | 

But of late years, as this law ſeemeth to be ſomewhit 
ſevere, it hath been uſual, upon trials for this offence, 
to require ſome ſort of preſumptive evidence that the 
child was born alive, before the other conſtrained pre- 
ſumption is admitted, that becauſe the death was concealed 
therefore it was killed by its parent. 4 Black}t. 198. 

Alſo, it hath been adjudged, that were a woman lay in 
2 chamber by herſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 
2 Haw. 438. 3 

Alſo, it hath been agreed, that if a woman coyfeſs ber- 
ſelf with child beforehand; and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was 
born-alive. 2 Hew: 488. 

Givingapotion 2. If a woman be with child, and any gives her a po- 
te eule abor- tion to deſtroy the child within her, and ſhe take it, and 
TY it works fo ſtrongly that it kills her, this is murder; for 

| 7 | 5 


of ay 
7 alive, 
deautur 
or any 
0 t0 con. 
hether it 
er death 
; at leaſt 


Nnvic 2 
that the 
inſt the 
e 2 new 
deniable 


appears 
h child 
that the 
of hurt 
that the 
her, 2 


mewhat 
offence, 
hat the 
ed pre- 
oncealed 
8. 

in lay in 
ain, and 
ould get 
a trunk, 
yet ſhe 
for help. 


feſs her- 
urprized 
t within 
ealment, 
of hurt 
hild was 


her a po- 
e it, and 
der; for 

5 


t was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy her child within her; and therefore he that 
ves her a potion to this end, muſt take the hazard, 
and if it kills the mother, it is murder. 1 H. H. 429, 30. 

If a woman be quick or great with child, if the take, 
or another give her any potion to make- an abortion, or 
if a man ſtrike her, whereby the child within her is kill- 
ed, tho? it be a great crime, yet it is not murder nor man- 
ſlaughter by the law of England, becauſe it is not yet in 
rerum natura, nor can it legally be known, whether it were 
killed or not. 1 H. H. 433. : 

But if the child be born alive, and afterwards die of the 
poiſon or bruiſes it received in the womb; it is murder in 
ſuch as adminiſtred or gave them. 1 How, 80. 4 Blackft. 
198. 

950 if a man procure a woman with child to deſtroy her 
infant when born, and the child is born, and the woman 
in purſuance of that procurement kill the infant; this is 
murder in the mother, and the procurer is acceſſary. 1 H. 


H. 433. 
IX. Capacity of a baſtard as to inheritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he is born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho' he can have no heirs but of 
his body. 1 Inst. 3. 6 C. 65. 

A baſtard is terminus @ gu; he is the firſt of his family, 
for he hath no relation of which the law takes any notice; 
but this muſt be underſtood as to civil purpoſes, for there 
is a relation as to moral purpoſes, therefore he cannot marry 
his own mother, or ſiſter, or the like. 3 Salk. 66. 

Conſideration of natural affection will not raiſe an uſe 
to a baſtard; for though there is natural affection between 
them, yet the raiſing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Fenk. 47. Dyer, 374. 

If the iſſue of a man who is a baſtard purchaſe land, and 
dies without iſſue; tho' the land cannot deſcend to any 
heir on the part of the father, yet to the heir on the part 
of the mother (being no baſtard) it may; ſo if the baſtard 
was attained : for the heirs of the part of the mother make 
not any conveyance by the baſtard. MNoy, 1 59. 
If a baſtard dies inteſtate, withbut wife or iſſue, the 
king is entitled to the perſonalty ; and the ordinary of courſe 
grants adminiſtration to the patentee or grantee of the 
crown, 3 P. Will. 33. 2 Black. 505. 
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A. Voluntary examination of a woman with chilq 
| of a baſtard: by 6 G. 2. c. 31. 


p Weſtmorland. HE voluntary examination of A. M. f 8 
| T in the ſaid county, ſinglewoman, the 

taken on oath, before me one of his majeſty's juſtices of the 
the peace in and for the ſaid county, this day o wo 
Who ſaith, that ſhe is now with child, and that the fail bru 
child is likely to be born à baſtard, and to be chargeable to the 
the pariſh of in the ſaid county, and that A. F. f ſata 
in the ſaid county, weaver, ts the father of the ſaid 7 

child. bh 
The mark of abr 

Taken and ſigned the day and year tA.M, ſus 
abovewritten, before me lat 


J. P. 


Examination after the birth. 


Weſtmorland. HE examination of A. M. of ——— 
in the ſaid county, finglewoman, taken 
upon oath _ me 


one of his majeſty's juſtices of the 


peace in a = the ſaid county, this day of ——. a 
Who faith, that on the day of now x 
laſt paſt, at in the pariſh of in the county i; 
eforeſaid, ſhe the ſaid A. M. was delivered of a (male) baſ- ! 
tard child, and that the ſaid baſtard child is likely to became F 
chargeable to the ſaid pariſh of ; and that A. F. of ; 

in the ſaid county, weaver, did get her with child of 

the ſaid baſtard child. 
| The mark of j 

Taken and ſigned the day and year f A. M. a 


abovewritten, before me 


J. P. 


B. Warrant for apprehending the reputed father 
| before the birth; on 6 G. 2. c. 31. 


Weſtmorland. ö To the conſtable of 


HE RE AS A. M. of 
MF; ſmglewoman, hath by ber voluntary examination taken 
| in writing upon oath, before me one of his majeſty's juſti- 
| ces of the peace in and for the ſaid county, this preſent day de- 
elared herſelf ts be with child, and that the ſaid child is likely 

3 5 15 


in the ſaid county, 


cr 
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tt be bore a boſtard, and te be chargeable to the pariſh of 
— I the faid county, and that A. F. of — 
the ſaid county, weaver, is the father of the ſaid child; And 
whereas O. P. one of the overſcers of the poor of the pariſh 
if — aforeſaid, in order to indemnify the ſaid pariſh in 
the premiſſes, hath applied to me to 1/ſue out my warrant for 
the apprehending of the ſaid A. F. 1 do therefpre hereby com- 
mand you, immediately to apprehend the ſaid A. F. and to 
bring him before me or ſome other of his majeſly's juſtices of 
the peace for the ſaid county, to ſecurity to indemniſy the 
ſaid pariſh of or elſe to find ſufficient ſurety for his ap- 
frarance at the next general quarter ſeſſions, Cor, next general 
uns] of the peace to be holden for the ſaid county, and ta 
abide and perform ſuch order or orders as ſhall be made, in pur- 
ſuance of an act paſſed in the eighteenth year of the reign of her 
late majefly queen Eliſabeth, concerning baſlards begotton and 
horn out of lawful matrimony. Given under my hand and ſeal 
1 — day of, &c. 


The like after the birth. 


Weſtmorland. j To the conſtable of 


AT HEREAS A.M. f ——7#: the ſaid county, 
finglewoman, hath by her examination taken in writ- 
ing upon oath, before me = one of his majeſty's juſtices of 
the peace in and for the ſaid county, declared, that on the 

—— naw laſt paſt, at —— in the pariſh of 
in the, county aforeſaid, ſhe the ſaid A. M. was delivered of a 
(tale) baftard child, and that the ſaid baſtard child is likely 
fo become chargeable to the ſaid pariſh of and hath charg- 
d A. F. of in the ſaid county, weaver, with having 
gotten her with child of the ſaid baſtard child; And whereas 
O. P. one of the overſcers of the poor [and ſo on, as in the 
foregoing precedent to the end. ] | 


C. Commitment thereupon; by the 6 G. 2. c. 31. 


4 To the conſtable of in the ſaid 
Weſtmorland 2 and to the keeper of the houſe 


of correction [or, common gaol] at 
in the ſaid county. 


HERE AS A. M. / 
voluntary examination taken in writing upon oath, 
lle day of —— now laſt paſt, before no 
4 ene 


. 
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one of his mojeſtys juſtices of the peace in and for the (4, 
_ hath Ne e to be with child, "a vgs 
faid child is likely to be born a baſtard, and to be chargeable y 
the ſaid pariſh of and hath charged A. F. of =—. 
gentleman, with having gotten her with child of the ſaid chili; 
[Or, if it is after the birth, then ſay, I hereas A. M. 
ſingle woman, in her examination taken in uritti 
n oath, before me one of his majeſly's juſtices of the 
— in Ay for the ſaid — 4 hath 2 — 4 the 
now lajt paſt, at in the parif 
of in the county aforeſaid, ſhe the ſaid A. M. was de 
livered of a (male) baſtard child, and that the faid baſtard 
child is likely to become chargeable to the ſaid pariſh of =— 
and hath charged A. F. of weaver, with having gu- 
ten her with child of the ſaid baſtard child]; And whereas 
the ſaid A. F. being now perſonally preſent before me, being 
brought by my warrant, upon application for that purpoſe to me 
made, by O. P. one of the overſcers of the poor of the ſaid 
pariſh, hath refuſed to give ſecurity to indemnify the ſaid pa. 
riſh, and hath alſo refuſed to enter into 'a' recognizance with 
ſufficient ſurety, upon condition to appear at the next general 
quarter ſeſſions [or, next general ſeſſiens] of the peace to be 
holden for the ſaid county, and to abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an att paſſed in 
tbe eighteenth year of the reign of her late majeſty queen Eliſa- 
beth, concerning baſtards begotton and born cut of lawful na- 
trimony : Theſe are therefore to command you the ſaid conſlabl 
to take and convey the ſaid A. F. to the houſe correction at 
in the ſaid county, and ta deliver him to the keeper 
thereof, together with this warrant, And I do hereby command 
you the ſaid keeper of the ſaid houſe of correction, to receive 
the ſaid A. F. into your cuſtody in the ſaid houſe of correttin, 
and him there ſafely to keep, until he ſhall give ſuch ſecurity, 
or enter into ſuch rccognizance as aforeſaid, or be otherwiſe 
lawfully delivered from thence. Given under my hand and ſeal 
the day of, &c. | Ivy 1,40 ge 


— — 0 


D. Bond to indemnify the pariſh. 


K* OW all men by theſe preſents, that we A. F. 


* 


in the county f gentleman, and A, d. 
of yeoman, are held and firmly baund unto —— 
churchwardens, and — overſeers of the poor of the pariſh 
e — in the ſaid county (in truſt for the pariſhioners of 
the ſaid pariſh) in pounds of good and lawful money f 
Great Britain, to be paid to the faid ——— or their certain 
attorney, their executors, adminiſtrators, or aſſigns : To which 

| | payment 


pariſh 
ers of 
ney of 
certain 


which 
ayment 
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payment well and truly to be made, we bind ourſelves, and 
zach of us, jointly and ſeverally, and our and each and every 

of our heirs, executors, and adminiſtrators, firmly by theſe pre- 

ſents; Sealed wi th our ſeals, and dated the of 
nn in the year of the reign of our ſovereign 

hrd George the third, of Great Britain, France, and Ireland, 

ting, defender of the faith, and ſo forth, and in the year of 

Lor, 4—. ; 

47 condition of this obligation is ſuch, that whereas A. M. 

of — finglewoman, hath in and her voluntary examina- 

tion, taken in writing and upon oath, before one of his 

najo juſtices of the peace in and for the ſaid county of 
n—— declared that ſhe is with child, and that the ſaid child 
is likely to be born a baſtard, and to be chargeable to the ſaid 
pariſh e and that the abovebounden A. F. is the fa- 
ther of the ſaid child; [If it is after the birth, then ſay, 
that whereas A. M. of fanglewoman, in her examina- 
tin taken in writing upon oath, before ene of his ma- 
jefly's juſtices of the peace in and for the ſaid county, hath 
declared, that on the —— day of now waſt paſt, at 
in tbe pariſh of — in the county aforeſaid, ſbe 
the ſaid A. M. was delivered of a (male) baſtard child, and 
that the ſaid baſtard child is likely to become chargeable to the 
ſaid pariſh of ——— and hath charged the abovebound A. F. 
with having gotten her with child of the ſaid baſtard child ;] 
If therefore the ſaid A. F. and A. S. or either of them, their 
or either of their heirs, executors, or adminiſtrators, do and 
ſhall from time to time, and at all times hereafter, fully and 
clearly indemnify and ſave harmleſs, as well the abavenamed 
churchwardens and overſeers of the poor of the ſaid pariſh of 
and their ſucceſſors for the time being, as alſo all and 
angular the other pariſhioners and inhabitants of the ſaid pariſh 
5 which now are, or hereafter ſhall be for the time 
being, of and from all manner of coſts, taxes, rates, aſſell- 
ments, and charges whatſoever, for or by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and from 
all ations, ſuits, troubles and other charges and demands what- 
ſeever, touching or concerning the ſame, then this preſent ad- 
ligation to be void, otherwiſe of farce, | 


Signed, ſealed, and delivered (having been A.F. 
firſt duly ſtamped) in the preſence of A. 8. 
388 A. W. 
| | B. W. 
N R E. Res 
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E. Recognizance for the reputed father to a 
at the ſeſſions, and to abide ſuch order as ſhall be 
made; on 6 G. 2. c. 31. 


Weſtmorland. DE it remembred, that on the —— dy 
. — _ th; — year of the reign of 
our lord George the third, of Great Britain, France, any 
Ireland, king, defender of the faith,'and fo forth, A. F. of =. 
in the county aforeſaid labourer, and A. S. ji th, 
county aforeſaid yeoman, perſonally came before me J. P. eſquir, 
one of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace in the ſaid county, and acknowledged themſelves to owe ty 
our ſaid lord the ting; that is ta ſay, the faid A. F. the ſun 
þ — and the ſaid A. S. the ſum of of good and 
ful money of Great Britain, to be made and levied of their 
goods and chattels, lands and tenements reſpectively to the uſe 
our ſaid lord the king, his heirs and ſucceſſors, if the ſaid i 
Hall make default in the condition under written. 
Whereas A.M. of fmgle woman, hath in and by 
her voluntary examination, taken in writing and upon oath, be. 
fore one of his majeſly's juſtices of the peace in and for 
the ſaid county of declared that ſhe is with child, and 
that the ſaid child is likely to be born a baſtard, and ta be charge- 
able to the ſaid pariſh of and that the above bounden 
A. F. is * of the ſaid child ; ¶ If it is after the birth, 
then ſay, Whereas A. M. of ——— ſingle woman, in and by 
ber examinatian taken in writing upon oath, before me — 
one of his majeſty's juſtices of the peace in and for the ſaid 
county, bath declared that on the day of now laft 
aft, at in the you 0 in the county afore- 
2 ſbe the ſaid A. M. Ns of a (male) 10 0 
child, and that the ſaid baſtard child is likely to become charge- 
able to the * pariſh of and hath charged the above- 
hound A. F. with having gotten her with child of the ſaid baſ- 
tard child :) The condition of this recognizance is fuch, that if 
the abovebound A. F. do and fhall appear at the next general 
arter ſeſſions [or, the next general ſeſſions] of the peace to be 
Golden for the ſaid county, and ſhall abide end perform ſuch or- 
der or order; as ſhall be made in purſuance of an att paſſe in the 
eighteenth year of the reign of her late majeſty queen Eliſabeth, 
cvucerning baſtards begotten and born out of lawful matrimony, 
— then this recognizance to be void, otherwiſe of force. 
Acknowledged before me 


F. Wat» 


Wat» 
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F. Warrant of the two next juſtices, for the mo- 
ther, with a ſummons for the reputed father, to 
make the order of filiation and maintenance; 
on the 18 El. c. 3. 


Weſtmorland. To the conſtable of —— 


| HEREAS information hath been made unto u 

| two of his majeſty's _ of the peace in and for the 
ſaid county, one whereof is of the quorum, and both of us reſi- 
ding next unto the limits of the pariſh church within the pariſh 
5 1 the ſaid county, as well upon the complaint of the 
churchwardens and overſcers of the poor of We pariſh, as on 
the oath of A. M. of inglewomau, that on the 


day of =——— laft paſt, ſhe the ſaid A. M. was delivered of 
(male) baſtard child at in the ſaid pariſh, and that 
A.F. of in the ſaid county, taylor, is the father of 


the ſaid baſtard child, and that the ſaid baftard child is now 
living, and chargeable 1 r, likely to become chargeable] to the 
ſaid pariſh of ———— Theſe are therefore to command you to 
bring the ſaid A. M. before us, at the houſe of | 
in the ſaid county, on — the day of — at the hour 
of in the afternoon of the ſame day, to be by us further 
examined, touching the premiſſes; and that you give notice thereof, 
unto the faid A. F. that he may likewiſe be at the time and place 
aforeſaid, to make his latuſul defence: To the end that upon 
the examination of the cauſe and circumſtance, we may taks 
ſuch order therein, as to right doth appertain. And what you 


—_— (— 


| ſhall ds in the execution hereof, you are to make known unto us 


at the time and place aforeſaid, Given under our hands and 
ſeals, the — day /, &c. | | 


C. The order of filiation and maintenance is in- 


ſerted before, in the body of the title. 


H. Condition of a recognizance to appear at the 
next ſeſſions, after the order not performed ; on 
the 18 EI. c. 3. 


us 


two of his majeſty's juſtices of the peace for 


the ſaid county, one wheredf is of the quorum, and both of us 


refuling in [or, next unto] the limits of the pariſh church within 
the pariſh of in the ſaid county A. F. of — 
a 


HE RE AS by an order under the hands and ſeals of 
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ſaid county, taylor, is adjudged to be the reputed father of 4 


baftard child lately born of the body of A: M. of nol 


woman, at in tbe ſaid pariſh of =———— [and then ſet 
forth what was ordered therein further] And whereas the 


faid A. F. hath not obſerved nor performed the ſaid order: 


The condition therefore of this recognizance is ſuch, that if the 
abavebound A. F. ſhall olſerve and perform the ſaitl order, or fhall 


perſonally appear at the next general ſeſſions of the peace, 10 be 
holden in and for the ſaid county, and ſhall then and there abide 


ſuch order as ſhall be then made by the court, concerning the ſaid 


baſtard child, if any ſuch order ſhall be then made; and if n 


fach order ſhall be then made or taken by the ſaid court, if the 
faid A. F. do and ſhall perform the order already by us made a; 
aforeſaid ; Then this recognizance ts be void. 


Battery. See Aſſault. 
Bawdy houſes. See Lewdneſls. 
Beer. See Cxciſe. 
Behaviour. See Surety. 


Bent. 
HERE As on the north-weſt coaſts of Eng- 


land, and eſpecially in the county of Lancafter, 
the ſea is bounded, and the lands are prevented from 


being overflowed, by large hills, the ſand of which is fo 


looſe, that in dry weather it is thrown by the winds on 
the adjacent lands, to the damage thereof, and the danger 
of the inhabitants, who are expoſed thereby to the inun- 


dation of the ſea ; to prevent which, the land-owners are 


at great charges, annually to plant and maintain a ſort of 
ruſh or ſhrub called Zarr or bent; but many diforderly per- 
ſons pluck up and carry away the ſame, to make matts 
and bruſhes : Therefore if any perſon without conſent of 
the owner, ſhall cut, pull up, or carry away any ftarr 
or bent of the ſaid hills on the north-weſt coaſts of Eng» 
land, on complaint thereof on oath to one juſtice, the 
offender ſhall be ſummoned, and on default of appearing, 
the juſtice ſhall iſſue his warrant to apprehend and bring 
him before him; and being convicted on oath of one wit- 
neſs, or confeſſion, he ſhall forfeit 20 s, half to the in- 
former and half to the owner of the bent, by diſtreſs; 


and for want of ſuthcicnt diſtreſs, to be ſent to the _ 


Bent. 


of eorrection for three months, to be kept to hard labour; 
and for a ſecond offence, to be committed to the houſe of 
correction for one year, to be whipt and kept to hard 
abour. 

| And if any ſtarr or bent ſhall be found within hve miles 
of the ſaid ſand hills, the perſons convicted of having the 
ame in cuſtody ſhall forfeit 20s in like manner, and for 
want of ſufficient diſtreſs ſhall ſuffer three montus impri- 
ſonment, and hard labour in the houſe of correction. 

But this thall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea coaſts in the county of Cumberland. 15 & 16 G. 
2. C. 33 . 6, 75 8. 


Bigamp. 


S bigamy in our law ſeems for the moſt part to be 

uſed to ſignify the having of two wives ſucceſſively 

one after the other, I ſhall take the liberty to transfer the 

ofence which is commonly treated of under this title unto 

the title Polpgainy, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time. 


—_—_— — 


— — — 


Black att. 


5 order to avoid repeating the ſame regulations ſo many 
times over, as the offences hereunder mentioned are 
treated of under their reſpective titles in the different parts 
of this book; it is thought proper, to inſert here at large, 
tie whole law relating to them all together, and to reter 
rom thence to this title for the knowledge of the ſeveral 
particulars, | 


By the 9 G. c. 22. (commonly called the Valtham 


black act, occaſioned by the enormities committed in Ep- 


ping foreſt near Waltham in Eſſex, by perſons in diſguite, 
or with their faces blacked) which act is required to be 
rad at every ſeſſions and leet ; and by the 6 G. 2. c. 37. 
and the 10 G. 2. c. 32. which by ſeveral continuances were 
in force till Sept. 1, 1757, &c. and finally by the 31 G. 2. 
. 42. were made perpetual ; and alſo by the 27 G. 2. c. 15. 
tis enacted as followeth : | 
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Black aft, 


If any perſon or perſons, being armed with fworg, 
fire-arms, or other offenſive weapons, and having his or 
their faces blacked, or being otherwiſe diſguiſed, ſha] 
(1) appear in any foreit, chaſe, park, paddock, or ground 
incloſed with any wail, pale, or other fence, wherein an 
deer have been or ſhall be uſually kept; or,(2) in any wa. 
ren or place where hares or conies have been or ſhall be 


uſually kept; or (3) in any high road, open heath, con. 


mon, or down ; or (4) ſhall unlawfully and wilfully hun, 
wound, kill, destroy, or ſteal any red or fallow deer; 0 
(5) unlawtully rob any warren or place where conies ot 
hares are uſually kept; or (6) ſhall unlawfully fteal « 
take away any hin out of any river or pond : Or if a 
perion or perſons (that is, whether armed and diſguiſed u 
net) ſnall (7) unlawfully and wilfully hunt, wound, 
kill, deſtroy, or ſteal any red or fallow deer, fed or kept 
in any places in any of the king's foreſts or chaſes, which 
are or ſhall be incloſed with pales, rails, or other fences; 
or in any park, paddock, or grounds incloſed, where 
deer have been or ſhall be uſually kept; or (8) ſhall un- 
lawfully and maliciouſly break down the head or mound 
of any fiſh pond, whereby the fiſh ſhall be loſt or de- 
ſtroyed; or (9) ſhall unlawfully and maliciouſly kill, 
maim, or wound any cattle z or (10) cut down or other- 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, 
or outhouſe, or to any hovel, cock, mow, or ftack d 
corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 
maliciouſly ſhoot at any perſon in any dwelling houſe ot 
other place; or (13) ſhall knowingly ſend any letter 
without any name ſubſcribed thereto, or ſigned with a 
fictitious name, demanding money, veniſon or other valu- 
able thing ; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhoules, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 6.2. 
c. 15.] or (14) ſhall forcibly reſcue any perſon being lan- 
fully in cuſtody of any officer or other perſon, for any the 
ſaid offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 
join him or them in any ſuch unlawful act; or (16) ſhall 
unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any fea bank, whereby any lands 
ſhall be overflowed or damaged; or (17) ſhall unlawful 
and maliciouſly cut any hop-binds growing on poles in am 


plantation of hops; or (18) ſhall wilfully and — 
f | | 
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Black act. 


et on fire, or cauſe to be ſet on fire, any mine, pit, or 
elch of coal, or cannel coal: ; 

Every perſon ſo offending, being thereof lawfully con- 
vied (in any county in Eugland) thall be adjudged guilty 
of felony, and ſhall ſuffer death as in cafes of felony, 
without benefit of clergy ; but not to work corruption of 
blood, nor forfeiture of lands or goods. 

Note; I have added the words above (whether armed and 
liſfuiſed or ot) to obviate an error which runs thro' moſt 
of the books, in a very material part of this ſtatute, They 
do ſuppoſe that a perſon muſt be armed and diſguiſed to 
commit any of the offences abovementioned, even the 
ending of a threatning letter, or perſuading another to be 
an accomplice ; whereas it ſeemeth fomewhat clear, that 
to be armed and diſguiſed is only neceſlary to conſtitute 
any of the fix firſt offences, and that any perſon whatſo- 
ever may be guilty of any of the other foilowing offences, 
whether armed and diſguiſed or not. | 

Shall appear in any high road] T. 9 G. 2. K. againſt 
Boys and Reynolds. The indictment was, that the defen- 
dants at Ledford in the county of Hereford, being armed with 
offenſive weapons, and having their faces blacked, and be- 
ing diſguiſed, did feloniouſly appear in the high road there, 
zzainſt the form of the ſtatute. The evidence was, that 
there was a great number of rioters aſſembled with intent 
to cut down ſome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces 
blacked ſo as it could not be known who they were, hav- 
ing on womens gowns, caps, and ſtraw hats, and each 
an axe in his hand, and they advancing foremoſt were 
taken by the conſtables then aſſembled by the juſtices ; 
and after they were taken and conhned, the reſt of the 
rioters did cut down the turnpikes. Lord Hardwicke Ch. ]. 
directed the jury thus: The ſeveral facts mentioned in the 
alt are not to be taken as being parts of the ſame offence, 
but are every of them ſeveral offences; and this is a direct 
ſeparate crime from the reſt. It is a ſingle crime, and is 
for appearing in the high road with faces blacked, and 
being otherwiſe diſguiſed. All the other matters proved 
are but as circumſtances, but were properly enough given 
in evidence, in order to ſhew the nature of the fact. 
Therefore if upon the evidence you believe the priſoners 
did appear in the high road with their faces blacked, that 
i ſufficient within the act, or that they were ctherwiſe 
Uſpuiſed, you are to find them guilty. The jury im- 
mediately, without going out of court, found them 
guilty ; and they were ordered for exgcution. Caſes in 
lle tine of lord Hardwicke. 291. 

Q2 K:!1 


227 


>» on 
- a 
© 8 4 _ 


228 


Black act. 


Kill, maim, or wound any cattle) M. 11 G. 3. X. wy 
Paty. At the aſfizes at Abingdon, before Mr. juſtice 
Blackſtone, the priſoner, a lad of 18 years of age, was ci. 
pitally convicted, on an indictment for feloniouſly, yy. 
lawfully, knowingly, wilfully, and maliciouſly ſhootins 
and killing one mare and one.colt. It was moved a 
arreſt of judgment, that the mare and colt are not averre 
in the indictment to be cattle within this ſtatute, and tha 
the word cattie doth not by law neceſſarily include horte, 


mares, and colts: That the ſtatutes for regulating the 


ſale of cattle have thought it neceſſary to mention the 
ſeveral ſpecies of beaſts to which the proviſions of the faid 
acts ſhall extend: That the book of rates diſtinguiſh 
between the ſublidy on great cattle imported, viz. 505; 
and that on horſes and mares, viz. 101: That the ſtatue 
of 22 C. 2. c. 13. diſtinguiſhes between the encourage 
ment given for breeding cattle of all ſorts, and for breeding 
horſes : That when the ſtatute of 14 G. 2. c. 6. made it 
felony without clergy-to ſteal ſheep or other cattle, it was 
found neceſlary to ſpecify, by 15 C. 2. c. 34. what cath 
were intended by the act. Upon thele objections, the 
judge reſpited ſentence till the next aſſizes, and in the 
mean time laid the caſe before all the judges; who unani- 
mouſly agreed, that, as the ſtatute of 22 & 23 C. 2. «7, 
had made the offence of killing horſes by night a ſinge 
felony, this ſtatute was only to be conſidered as an es. 
tenſion of that ſtatute: And ſome precedents were citel 
of capital convictions (but none of executions) upon this 
branch of the ſtature. Wherefore it was agreed, that 
judgment of death ſhould be given at the next aſſits. 
[After which, he was reprieved for tranſportation ; and 
afterwards, upon ſtrong applications from the country, r- 
ceived a free pardon.] Black. Rep. 721. 


Being thereof lawfully convicted in any county in England) 
In the ſame manner and form, as if the fact had been com- 
mitted in ſach county. And it is at the option of tit 
proſecutor in what court he will proſecute. Black. Rh. 


fl 


And for the more eaſy and ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 
of any the ſaid offences, before any two juſtices where tit 
offence ſhall be committed, by information of one or more 
credible perſons on oath by them to be'ſubſcribed, the {aid 
juſtices ſhall forthwith certify under their hands and ſeals 
and return ſuch information to one of the principal ſecte⸗ 
taries of ſtate; who ſhall lay the ſame, as ſoon as cn 
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Black att. 


jently may be, before the king in his privy council: 
whereupon the king may make erder in ſuch his council, 
requiring the offender to ſurrender himſelf in forty days, to 
any of the juſtices of the king's bench, or to any juſtice 
of the peace, to the end that he may be forthcoming to 
nſwer the ſaid offence according to due courſe of law; 
which order ſhall be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhall 
lin fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
iq the county, near the place where the offence was com- 
mitted; and a true copy of ſuch order ſhall be affixed upon 
ſme publick place in ſuch market towns: And if ſuch 
ofeader ſhall not ſurrender himſelf purſuant to ſuch order, 
he hall from the day appointed for his ſurrender, be 
aejudged convicted and attainted of felony, and ſhall ſuf- 
fer pains of death, as in Caſe of a perſon convicted and at- 
tainted by verdict and judgment of felony, without be- 
nent of clergy. And the court of king's bench, or judges 
of afſize, on producing to them ſuch order in council, 
under the ſeal of the ſaid council, may award execution 
accordingly. 

And if any perſon, after the time appointed for ſur- 
render ſhall be expired, ſhall conceal, aid, abet, or ſuc- 
cour ſuch offender, knowing him to have been ſo charged, 
and to have been required to ſurrender himſelf by ſuch 
order, and ſhall be lawfully convicted thereof; he ſhall be 
puilty of felony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter ot juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe 
of law: And if be taken and ſecured before the time 
4 ſurrender, he ſhall have his trial by due courſe of 
au. 

And the inhabitants of the hundred ſhall make ſatis- 
action (not exceeding 2001) for the damages ſuſtained 
by the killing or maiming of cattle ; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood ; breaking or cutting down the bank of any ri- 
ver, or any ſea bank, whereby any lands ſhall be over- 
owed or damaged; cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or cauſing to 
be ſet on fire, any mine, pit, or delph of coal or cannel 
coal; the ſame to be rateably taxed and levied, as in caſes 


af robbery by the ſtatute of 27 El. c. 1 3. 
Q3 But 
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the ſaid perſons or any of them, then ſuch perſon con. 


Black att. 


But no perſon ſhall be enabled to recover damagtz 
unleſs he ſhall by himſelf or ſervant, in two days after the 
damage done, give notice of the offence unto ſome of the 
inhabitants of ſome town, village, or hamlet near tothe 
place where the fact was committed; and ſhall, in fou 
days after ſuch notice, give in his examination on oath 
or the examination on oath of his ſervant who had the 
care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knows 


feſſing ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe according to law. 
And if an offender be apprehended and lawfully con. 
victed, in fix months after the offence committed, the 
hundred ſhall not be liable. 

And the action ſhall not be commenced but within one 
year after the offence committed. 

And if any perſon ſhall apprehend, or cauſe to be con. 
victed, any ſuch offender above mentioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of any 
limb, in apprehending or ſecuring, or endeavouring to 
apprehend or ſecure any ſuch offender ; on proof thereof 
made at the ſeſſions where the offence was committed, or 
the party killed or wounded, by the perſon ſo apprehend- 
ing or cauſing the offender to be convicted, or the per- 
ſon ſo wounded, or the executors or adminiſtrators of the 
party killed, the juſtices ſhall give a certificate thereof to 
the perſon wounded, or the executors or adminiſtrators 
of the perſon killed ; by which they ſhall be intitled to 
receive of the ſheriff gol, to be allowed in his accounts; 
which he ſhall pay in thirty days from the time the certi- 
ficate ſhall be ſhewed to him, on pain of forfeiting te the 
party 101, for which, and for the penalty, the party may 
bring his action, | 


— 
—»— — 


Black lead. 


T having been found by experience, that wad, or black 
eawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly in the caſting 
of bomb ſhells, round ſhot, and cannon balls, and that 
the ſame hath been difcovered in one mountain or ridge 0 
hills only 1 realm, and great deſtruction having wy 
ma 
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Black lead. 


made thereof of late years by evil diſpoſed perſons ; there- 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by force enter into, any mine or wad hole of 
wad or black cawke, commonly called black lead, or into 
any pit, ſhaft, or vein thereof ; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or 
black lead ; or ſhall aid, hire, or command any perfon to 
commit any the faid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
riſon, or the houſe of correCtion not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 
as the court ſhall think proper; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſpor- 
tation before the time, he ſhall be guilty of felony with- 
out benefit of clergy. 25 G. 2. c. 10. / 1. 

And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforefaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods. /. 3. 


- impriſonment, and alſo ſuch corporal puniſament as to 
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Blaſphemy and p2ofaneneſs. 


1. A LL I blaſphemies againſt God, as denying his being Blaſphemy. 

or providence ; and all contumelious reproaches of 
Teſus Chriſt ; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule ; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the peo- 
ple with falſe denunciations of judgments; and all open 
lewdneſs groſsly ſcandalous—are puniſhable by fine and 


the court ſhall ſeem meet, according to the heinouſneſs of 
the crime. 1 Haw. 6, 7. 

2. Alſo ſeditious words, in derogation of the eſtabliſh- e the, 
ed religion, are indictable, as tending to a breach of the \;,;,,. 8 
peace. 1 Haw. 7. : 

3. No perſon ſhall have any benefit of the toleration Denying the 
act, who ſhall deny in his preaching or writing, the doc- Trinity. 


trine of the bleſſed Trinity, as it is ſet forth in the 39 ar- 
ticles, 1 V. ſeſſe 1. c. 18. / 17. 
Q4 4. it 


232 Blaſphemy and pꝛofanenels. 


Repreſenting:he 4. Tf any perſon ſhall in any ſtage play, interlude, they, 
EY * may- game, or pageant, jeſtingly or profanely ſpeak or uſe 
FED? the holy name of God, or of Chriſt Jeſus, or of the Holy 
Ghoſt, or of the Trinity; he ſhall forfeit x01, half to the 
king, and half to him that ſhall fue. 3 J. c. 21. 
Chriſtians de- 5. If any perſon having been educated in, or at an 
praving he chi- time having made profeſſion of the chriſtian religion in this 
ton realm, ſhall by writing, printing, teaching, or adviſed 
ſpeaking, deny any one of the Perſons in the holy Trinity 
to be God; or ſhall aſſert or maintain there are more gods 
than one; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority; and ſhall be con- 
victed thereof, in any of the courts at I minſter, or at 
the allizes, on the oaths of two witneſſes, he ſhall for the 
firſt offence be incapable to have any office eccleſiaſtical, 
civil, or military, (unleſs he ſhall renounce ſuch opinion in 
the court wl:ece he was convicted within four months after 
ſuch conviction); and for the ſecond offence he ſhall be 
diſabled to be plaintiff, guardian, executor, or adminiſtra. 
tor, to take any giſt or legacy, or to bear any office, and 
ſhall be impriſoned for three years. S 10 WV. c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- 
tion of ſuch offence be within three months after ſuch in- 
formation. id. 
Cafe of Edmund 6. MH. 1 G. 2. K. and Curl. An information was exhi- 
Cuil. bited by the atterney general, againſt Edmund Curl, for 
printing and publiſhing two obſcene books, the one ſtyled 
The nun in her ſmack ; the other, The art of flogging ; ſetting 
out the ſeveral lewd paſſages, and concluding againſt the 
p-ace. And of this the defendant was found guilty. It was 
moved in arreſt of judgment, that however the defendant 
may be puniſhable for this in the ſpiritual court, as an of- 
fence againſt good manners; yet. it cannot be a libel, for 
which he is puniſhable in the temporal courts. But after 
long debate and conſideration, the court at laſt gave it as 
their unanimous opinion, that this was an offence proper- 
ly within their juridiction ; they ſaid, that religion is 2 
part of the common law, and therefore whatever is an of- 
fence againſt that, is evidently an offence againſt the com- 
mon law. And the defendant was ſet in the pillory. Str, 
788. 1 Barnaraiſt. 29. 
ce of Thomas 7. E. 2 G.2. K. and anton. He was convicted on 
Woolfton. four informations, for his blaſphemous diſcourſes on the 
miracles of our Saviour. And attempting to move in ar- 
reſt of judgment, the court declared they would not ſuffer 
it 
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Blaſphemp and-v2ofaneneſs, 


ito be debated, whether to write againſt chriſtianity in ge- 
1zral was not an offence puniſhable in the temporal courts 
it common law: TI hey defired it might be taken notice 
of, that they Jaid their ſtreſs upon the word general, and 
aid not intend to include diſputes between learned men up- 
on particular controverted points. The next term he was 
brought up, and fined 251 for each of his four diſcourſes, 
to ſuffer a year's impriſonment, aud to enter into a recog- 
nizance fo; his good behaviour during his life, himſelf in 
20001, and 20001 by others. Str. 834 
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$. In the year 1656, James Nayler for perſonating our Caf: of James 
Saviour, and ſuffering his followers to worſhip him, and N*/'r- 


pay him divine honours, was ſentenced to be ſet in the 
rillory, and to have his tong bored thro” with a red hot 
iron, and to be whipped, and ſtigmatized in the forchead 
with the letter B. 


9. M. ch 3. K. and Peter Annet, The defendant Caſe of Peter 
C 


was convi 
phemous libel in weekly papers, called the Free Inquirer; 
to which he pleaded Guilty. In conſideration of which, 
and of his poverty, of his having confeſled his errors in an 
affidavit, and of his being 70 years of age, and ſome 
ſymptoms of wildneſs that appeared on his inſpection in 
court; the court declared, they had mitigated their intend- 
ed ſentence to the following, viz, To be impriſoned in 
Newgate for a month ; to ſtand twice in the pillory, with 
2 paper on his forehead, inſcribed Blaſphemy; to be ſent 
to the houſe of correction, to hard labour, tor a year; to 
paya fine of 6s 8d; and to find ſecurity, himſelf in 1001, 
and two ſureties in 501 each, for his good behaviour during 
life, Blackft, Rep. 305. 


ed on an information, for writing a moſt blaſ- Ant 


10. All perſons in or belonging to his majeſty's ſhips, or Nary. 


veſſels of war, being guilty of profane oaths, curſings, 
execrations, drunkenneſs, uncleanneſs, or other ſcanda- 
lous actions, in derogation of God's honour, and corrup- 
tion of good manners, ſhall incur ſuch puniſhment as a 
_ martial ſhall think fit to impoſe, 22 G. 2. c. 33. 
rt. 2. 

For profane curſing and ſwearing, ſee title Dwrearine. 


et 
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Books. 


I any book ſhall be taken or otherwiſe loſt out of any 
parochial library; any juſtice may grant his warrant 
to ſearch for it; and if it ſhall be found, it ſhall by order 

of 
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of ſuch juſtice be reſtored to the library. 5 Am, 


J. 10. 
Books popiſh. he Popery. 
Brandy. See Exciſe. 
Braſs. See Pewter. 


c. I4, 
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HE ſtatute of the 31 G. 2. c. 29. repeals all the 
I former laws relating to the aſſize of bread, and re. 
enacts the ſame, with additions and amendments. Which, 
throughout the whole, is a very regular and judicious a&; 
ſo that the author hath nothing more to do than to abridge 
the ſame in the order as it ſtands : not being able, in point 
of method, to alter it for the better. 
Power to ſet the 1. To the intent that a plain and conſtant rule and me. 
2 thod may be duly obſerved, in making and aſſizing of the 
ſeveral forts of bread which ſhall be made for ſale, in any 
place where an aſſize ſhall be thought proper to be ſet; it 
is enacted, that it ſhall be lawful for the court, or for the 
$559 or perſons herein authorized to ſet the aſſize of 
read, to ſet or aſcertain in any place within their juriſ- 
diction, the aſſize and weight of all ſorts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price to 
be paid for the ſame, when and as often as they ſhall think 
proper. 31 C. 2. c. 29. / 2. 
In proportion to 2. And therein reſpect ſhall be had to the price, which 
the price of corn. the grain, meal, or flour ſhall bear, in the market or 
markets in or near to the places for which ſuch aſſize ſhall 
be ſet. id. 
Allowance to the 3. And making reaſonable allowance to the bakers for 
bakers. their charges, labour and profit, as they ſhall deem pro- 
per. id. 
Penalty of diſo- 4. Where an aſſize ſhall be thought proper to be ſet, no 
beying the a- perſon ſhall make for ſale, or ſell, or expoſe to or for ſale, 
_ any ſort of bread, except wheaten and houſhold, (other- 
wiſe brown bread), and ſuch other ſorts of bread as ſhall 
be allowed in the aſſize: but where it hath been uſual to 
make, or the perſons ſetting the aſſize ſhall allow the 
making of bread, with the meal or flour of rye, barley, 
oats, beans, or peaſe, or of any ſuch different ſorts of 
grain mixed together; the ſame may be there made and 
ſold accordingly: And if any perſon ſhall offend in the 
premiſſes, and be convicted thereof by confeſſion or = 
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of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction ; he ſhall forfeit not exceed- 
ing 40S, nor leſs than 20s. /. 3. 
5. And in every place where an aſſize ſhall be thought Tables of afſize, 
proper to be ſet ; the aflize and weight of the ſeveral ſorts 
of bread which ſhall be there made, ſhall be ſet according 
to the following tables; 


TABLE 
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Of the aſfze and price of bread made of heat. 
debe Weight. | Price. 
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Pice of | Weight, | Price, 
the 

41 vr The penny loaf. ] Quartern loaf, | Half peck, | Peck loaf, 

ing Wheaten Houſbu14d, Wheaten; Houſhold | Wheaten N kheaten Houſhold 
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Fa In the firſt column is the price of the buſhel of wheat 
: Vincheſter meaſure, from 28 qd, to 148 6d a buſhel, 
0 the allowance of the magiſtrates or juſtices to the baker 
— for baking being included; and in the next two columns 
I are the weights of the ſeveral loaves: Then in the other 
2 columns are the prices. So that, for example, if the 
2 price of wheat is 5s a buſhel, and the magiſtrates al- 


lowance 1s 6d to the baker for baking; then oppoſite to 
Iz 6s 6d in the firſt column, will be found the weight and 
q prices of the ſeveral loaves. 

2 And as the weight of the penny loaf is here only ſpe- 
6 cihed, the weight of larger loaves may be eafily aſcer- 
7 tained by addition; as for example, a twopenny loaf (when 
r wheat is at the ſame rate) is twice as much as the penny 
_ loaf, the ſixpenny loaf fix times as much, and the eigh- 
51 tcen penny loaf eighteen times as much. 

Ih Note, the wheaten loaves are three fourths of the weight 
ue of the houſhold loaves; and if the magiſtrates or juſtices 
11 ſhall think fit to allow any of the white loaves of the price 
0 of one penny or two pence, they are to weigh three fourths 
l of the weight of the wheaten loaves ef the ſame price. 


rico And 
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And note, that the prices of the houſhold loaves ate 
always three fourths of the prices of the wheaten loaves; 
and where it ſhall be thought proper to allow of half-quar. 
tern loaves, the prices of ſuch loaves (if ſold ſingly) are 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeveral loaves of bread, having reſpe& 
to the price which the grain, meal, or flour, of which the 
ſame are made, ſhall bear in the market ; but no proviſion 
being made how they ſhall know what price the reſpec- 
tive ſorts of meal and flour ſhould be efteemed to bear, in 
proportion to the price of wheat; they are therefore to 
take notice, that the peck loaf of each fort of bread is to 
weigh when well baken, 171b. 6 0z. averdupois weight 
{which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion ; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2qrs. neat; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck leaves of 
quftices may at all times know if the baker hath more or 
leſs than the allowance they intend to give him. 


bread ; and, by obſerving the ſaid rule, magiſtrates and 
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Of the aſſize and price of bread made of the ſeveral 
grains here under mentioned. 


This table is divided into three columns. Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 
ſerve either for the Winche/ter buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye); the price of either of 
which buſhels in the market being known, the magiſtrates 
are to add the intended allowance thereto ; the amount of 
which being found in column 1. the weight which the 
loaves ought to be will be found under the column Neg. 
and the price of the reſpective peck loaves (which are to 
weigh 171b. 602. each) under N® 3. 

Example: When the price of. the buſhel of barley in 
the market, with the allowance to the baker is 48, look 
for that ſum in column 1, and under their reſpective titles 
in the ſame line will be found the weights Which the a" 

ver 
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veral aſſize barley loaves ſhould be of, and the price of 


| wy the peck barley leaf ; and ſo of each of the other ſorts. 
wa Note, where bread is allowed at any time to be made 
= for ſale, of peaſe only; the aſſize and price thereof are to 


bl be ſet and fixed from the bean columns : and where bread 

is ordered to be made for ſale, of a coarſe fort of maſlin 
or miſcellany grain, conſiſting of one third rye, one third 
pect barley, and one third either peaſe or beans, the aſſize 
the and price thereof are to be ſet and fixed from the barley 
columns. 

Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the 
bran or hull thereof only. 
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6. Every aſſize which ſhall be ſet, in any city, town Afize to be ſer 
corporate, hundred, diviſion, liberty, rape, or Wapen- mafddruis 


take, ſhall be ſet in averdupois weight, and not troy 
weight; and in the proportions directed by the. faid ta- 
hles, or as near as may be; and the ſaid tables ſhall ex- 
tend as well to ſuch bread which ſhall be made of the 
four of wheat mixed with the flour of other grain, as 
alſo to bread which ſhall be made with the flour of other 
gran thar wheat, which ſhall be publickly allowed in 
any place to be made into bread; and the aſſize of all 
ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. 


weltzht. 


, The prices which the ſeveral kinds of grain, meal, prices of grain 
and flour, allowed to be made into bread, ſhall bona fide how to be certi- 
in th k la in Z .1, fiedin London. 

ſell for in the markets or places in Lindon, where ſuch 


grain, meal, and flour ſhall be publickly fold during the 
whole market, and not at particular times thereof, or on 
particular contracts only, {hall from time to time be given 
in and certified on oath,-on ſome certain day in every 
week, as the court of mayor and aldermen hall appoint, 
by the meal weighers of the ſaid city or ſuch other per- 


ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome . 


certain day in every week to be appointed by the ſaid 
court, be entred by ſuch meal weighers or other perſons 
to be appointed as aforeſaid, in writing under their hands, 
in ſome book for that purpoſe to be provided by the ſaid 
city, and kept at the town-clerk's office. And the next 
day after every ſuch price ſhall be ſo given in and certi- 
hed, the afſize and weight of all ſorts of bread to be ſold 
or expoſed to ſale, and the price to be paid for the ſame, 
ſhall from time to time be ſet by the ſail court, if then 
ſitting; if not, then by the mayor of the ſaid city. And 
the aſſize ſo ſet ſhall take place from ſuch time as the ſaid 
court ſhall order, and be in force for the ſaid city of Lon- 
am and the liberties thereof and the weekly bills of mor- 
ality (the city of 4 pea oe and liberties thereof, the 
borough of Southwark, and weekly bills of mortality in 
the county of Surry excepted) until a new or other aſſize 
in Londen ſhall be ſet. And after the ſetting of every 
ſuch aſſize by the ſaid court, or by the mayor when the 
laid court ſhall not fit, the aſſize ſo ſet ſhall, with all 
convenient ſpeed be made publick, in ſuch manner as the 
ſaid court ſhall direct. But before any advance or reduc- 
tion ſhall in any week be made by the faid court or 


mayor, in the price of bread; the meal weighers or ſuch | 
other perſons as aforeſaid appointed to make return of the 


prices of grain, meal, and flour, ſhall leave in writing 


Vor. I. R at 
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at the common hall of the company of bakers, a cop 
of every return ſo made and entred by them as aforeſaid 
ſome time of the ſame day on which they ſhall make the 
ſaid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re. 
turn and entry ſhall be made, and before any fue ſhal 
be ſet, have an opportunity to offer to the {ail court gr 
mayor reſpectively, all ſuch objections as they thall think 
fit, againſt any advance or reduction being that day made, 


How in other ei- 8. The court of mayor and aldermen of every other 
ties and towns city where there ſhall be any fuch court, and when ſuch 
— court ſhall fit; and where there ſhall be no ſuch cout 
or being any ſuch, when the ſame ſhall not fit, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
ſuch other reſpective city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
borough ; or two juſtices in ſuch towns and places where 
there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 
magiſtrates; ſhall and may from time to time as there 
ſhall be occaſion, cauſe the reſpective prices which the 
ſeveral ſorts of grain, meal, and flour (fit to make the 
different forts of bread allowed there) ſhall bona fide (el 
for in the reſpective publick markets in or near to ſuch 
place, during the whole market, 2nd not at particular 
times thereof, or on particular contracts only, to be given 
in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch day in every week, as they 
ſhall reſpectively appoint. And the price which ſhall bo 
ſo certified, ſnall be entred by the perſons who ſhall cer- 
tify the ſame, in books to be provided and kept by them 
for that purpoſe. And within two days after every ſuch 
price ſhall be fo returned, the aflize and weight of bread 
tor ſuch place, and the price to be paid for the ſame, 
ſhall be ſet by ſuch court or magiſtrates reſpectively as 
aforeſaid. And the aſſize ſo ſet thall commence on ſuch 
day in every week, and be in force for ſuch time not ex- 
ceeding ſeven days from the ſetting of ſuch aſſize, as ſuch 
court or magiſtrates reſpectively ſhall direct. . 79. 
How in places 9. If two juſtices of counties at large, ridings, or di. 
within counties viſions, ſhall at any time think fit to ſet an aſſize of 
_ bread, for any place within the limits of their juriſdic- 
tion; in fuch caſe, it ſhall be lawtul for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (kt 
to make the ſeveral ſorts df bread that ſhall be made for 
ſale in any fuch place) ſhall bona fide fell for in the fe- 
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ſpective publick corn market or markets in or near any 
ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpective 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned ſhall be 
entred by the perions ſo returning the ſame in books to 
be provided by them and kept for that purpoſe. And 
within two days aſter ſuch return, the athze may be by 
them ſet for every fuch place, for any time nat exceeding 
14 days from the letting thereof. And the aſſize ſo ſer 
from time to time, ſhall commence and be in force at 
ſuch time after every ſuch ſetting thereof and be made pub- 
lick in ſuch places for which the ſame {hall be fo ſet, in 
ſuch manner as the juſtices who let the fame ſhall direct. 
J. 8. 
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10. Any maker of bread for ſale in any ſuch other city, Bakers may in- 
town corporate, borough, or place, where the aſſize ſhall ſpect the cer- 


at any time be thought proper to be let, ſhall have liberty 
at all ſeaſonable times, in the day-time, the next day after 
ſuch returns ſhall be made and entred as aforeſaid, to ſee 
the ſaid entry, without paying any thing for the ſame; 
to the intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 
3 aforeſaid, to offer to any ſuch court, mayor, bailiffs, 
aldermen, or other chief magiſtrate or magiſtrates, or ju- 
ſtices as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
within their reſpective juriſdiction, and before any ſuch 
aſſze ſhall be ſet, ſuch objections as he can reaſonably 
make againſt any advance or reduction to be made in ſuch 
allize ſo to be ſet as aforeſaid, /. 


tificate. 


11. No baker of bread for ſale ſhall be liable to pay Bakers to pay do 
any fee, gratuity, or reward, to any perſon for or by pm 


means of any aſſize to be ſet. .. 10. 


12: The form of the return or certificate ſhall be to Form of the re- 


the effect following. 


The prices of grain, meal, and flour, as ſeld in the 
corn market int — — in the — of the 
— — day of — — 


The beſt wheat at — — by the buſhel. 

The ſecond at — — by ditto. 

The third at — — by the buſhel. 
be beſt wheaten flour at — by the tack 


R 2 Houſnold 


turns to be made. 


Form of publica - 
tion of the aflize. 


Ditto houſhold is to weigh — 
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Houſhold flour at by the ſack 
Rye at — y the buſhel 
Rye meal or flour at — by ditto. 
Barley at — — by ditto. 
Barley meal at — by ditto. 
Oats at — — by ditto. 
Oatmeal at — — —— by 
White peaſe at — by the buſhel 
White pea flour or meal at — by — 
Beans at | by the buſhe|, 
Bean meal or flour at — 


To every of which returns the perſons appointed 9 
make the ſame ſhall ſign their names or marks. ſ. 11. 

13. When an aſſize ſhall be ſet, the ſame ſhall be made 
publick in the form or to the effect following: 


7 Wit, 5 The aſſize of bread ſet the — d 
of 


for to take place on 
the day of now next 
enſuing, and to be in force — fv 
the ſaid — of ———, 


And in places where penny, two-penny, ſix-penny, 
twelve-penny, and eighteen-penny loaves, ſhall be made, 
as followeth : 


The penny loaf wheaten 1s to weigh 


| Ib. | oz. | dr, 
Ditto houſhold is to weigh 


The two-penny loaf wheaten is to | 
weigh — 


Ditto houſhold is to weigh — | 


— 
— 
— 


The ſix- penny loaf wheaten is to 
weigh 
Ditto houſhold is to weigh — 


The twelve- penny loaf wheaten is 


* . 
to weigh 


The eighteen-penny loaf wheaten 
1s to weigh — — | 
Ditto houſhold is to weigh — | 


And 


lo 
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ſack And in places where quartern, halt-peck, and peck 
buſhe! loaves be made, then as follows : 

d. 

Dd. The peck loaf | Ib. | oz. | dr. 8. d. 
b. wheaten is | and is to be 

0, to weig | ſold for- 

— * | 

buſhel, Ditto houſ- and is to be 

— hold *3 to | | ſold for 

buſhe|, weigh | | | | | 
ited 9 | 
11. And the half peck and quarter of à peck loaves of 
de made wheaten and houſhold bread are to weigh, in proportion 


to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh; and to be ſold accordingly in proportion. 


— day And when any bread ſhall be ordered to be made with the 
lace on meal or flour of rye, barley, oats, peaſe or beans, either 
w next alone, or mixed with the meal or flour of any other grain ; 
— fo the aſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch 
aſſize, ſhall from time to time direct. /. 12. 
-penay, 14. In places he e any ſix- penny, twelve- penny, and Bread of differ. 
e made, eighteen- penny loaves ſhall be allowed to be made or fold, ent denomina. 
no peck, half peck, or quarter of a peck loaves ſhall be en to be 
dr. allowed at the ſame time to be made or ſold; to the in- fame time. 
| tent that one of thoſe ſorts of loaves may not be ſold, de- 


ſignedly or otherwiſe, for the other ſort thereof, to the 
injury of unwary people: on pain that every one offend- 

| ing in the premiſſes ſhall forfeit not exceeding 40 s, 

| nor leſs than 20s, as the magiſtrate or juſtice before 

| ng ſuch offender ſhall be convicted ſhall think fit. 

{ 13. 

2 If the juſtices of any county, riding, or diviſion, Hundreds may 
ſhall in their ſeſſions think fit to aſcertain, that any hun- bs divided for 
dred or other place within ſuch diviſion ought to be eſti- αννte ace» 
mated as of or in any one particular hundred, riding, or 

diviſion of any ſuch county, riding, or diviſion, in order 

that the aſſize of bread which ſhall be ſet for ſuch parti- 

cular hundred or place may extend to or comprize ſuch 

other hundred or place; in ſuch caſe, it ſhall be lawful 

for them ſo to do: but dy ſo doing thereof, no juſtice of 

any ſuch county, riding, or diviſion ſhall be excluded from 

acting as a juſtice in any hundred, riding, or diviſion of 

any ſuch county, in which any ſuch particular towns, 


And diltricts, or places ſhall lie, or the aſſize for them ſhall 
be ſet. 7. 14. R 3 


16. An 
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16, An entry ſhall be made from time to time by the 
clerk of the market, or other perſon appointed to make 
return as aforeſaid, in a book to be provided and kept b 
him, of every return by him made; and alſo of the rate 
at which the price, aſſize, and weight of bread ſhall be 
ſet within his juriſdiction : which book any inhabitant 
may at all ſeaſonable times in the day inſpect without fee. 
FL . | 

17. After the aſſize ſhall be ſet no alteration ſhall be 
made therein in any ſubſequent week, either to riſe or 
ſink the ſame, except when the price of wheat or other 
grain ſhall be returned as having riſen or fallen 3d a 
buihel fince the Jaſt return; no proviſion being made by 
the aſſize tables for altering any aſſize, when the varia- 
tion in the price ſhall not have amounted to, and been re- 
turned 3d a buſhel. .. 16. 

18, If any meal weigher, clerk of the market, or other 
perſon appointed to make returns as aforeſaid, ſhall 
neglect, omit, or refuſe to do any thing by this att re- 
quired ro be done by him, or ſhall deſignedly or know- 
ingly make any falſe return; or if any conſtable or other 
peace officer ſhall refuſe or neglect to abey any warrant 
in writing delivered to him under the hand and ſeal of 
any magiſtrate or juſtice, or to do any other act requi- 
life to be done by him for carrying this act into execu- 


tion; he ſhall forfeit not exceeding 51, nor leſs than 205. 


Bry cr or ſeller 
to declare the 
price of corn. 


1+ 3%» 

19. If any buyer or ſeller. of or dealer in corn, grain, 
meal, or flour, on reaſonable requeſt to him made by the 
mea! weighers of the city of London, or by the clerks of 
the market or other perſon reſpectively appointed to 
make returns as aforeſaid, ſnall refuſe to diſcloſe and 
make known to them the true real prices which the ſeve- 
ral ſorts of grain, meal and flour ſhall be bana fide bought 
at or fold by or for him, at any corn market, or other 
place where corn, grain, meal, or flour is uſually. openly 
or publickly fold; or ſhall knowingly give in any faile 
ar untrue price, or which hath been made by any deceit- 
ful means; he ſhall, on conviction thereof by conſeſſion, 
or oath of one witneſs, or afirmation of a quaker, for- 
feit not more than 101, nor leſs than 40s, /. 18. 


Matitrates may 20. If any court, magiſtrate, or juſtices, who ſhall 
fee for them. have ordered any return to be made as aforeſaid, ſhall 


within three days after ſuch return ſuſpect, that the fame 
was not truly and bn file made; they may ſummon be- 
fore them any perſon who ſhall have bought or ſold, or 
agreed to buy or fell any grain, meal or flour —_— 

I theilt 


. a a MT 2. 
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the heir reſpective juriſdictions, or who ſhall be thought to 
make de likely to give any information concerning the premiſ- 
ot by es ; and may examine them upon oath, touching the rates 
rate and prices, which the ſeveral forts of grain, meal and 
I] be four, or any of them, were really and bona fide bought at 
itant or ſold for, or agreed ſo to be, by him, at any time within 
t fee. ſeren days preceding ſuch ſummons. And if any perſon 
ſo ſummoned ſhall neglect or refuſe to appear (proof of 
II be ſuch ſummons being made upon oath) ; or if any perſon 
le or ſ ſummoned ſhall appear, and neglect or refuſe to an- 
other ſwer ſuch lawful queſtions touching the premiſſes as ſhall 
3d a be propoſed to him, without ſome juſt or reaſonable ex- 
le by eule to be allowed by ſuch court, magiſtrate, or juſtices 
aria- he ſhall on conviction by oath of one witneſs, or by con- 
1 re- ſeſſion, forfeit not exceeding 101, nor leſs than 40 s. 
And if any perſon ſo examined, ſhall wilfully forſwear 
other dimſelf, he ſhall ſuffer as in cafes of perjury.— Provided, 
ſhall that the party ſummoned be not obliged to travel above 
t re. five miles from the place of his abode. /. 19. 
10W- 21. Whenever any court, magiſtrate, or juſtices as Biker of bread 
other zforeſaid, ſhall order any bread to be made with the flour unn of other 
f : grain than wheat 
rrant or meal of any other grain than wheat, or to be mixed {hall conform to 
al of with the flour of wheat, or to be made with the flour or the aſſize. 
2Qui- meal of any other ſorts. of grain, either ſeparate or mixed 
ecu- together; all perſons who ſhall make any bread for ſale, 
205, in any place where ſuch order ſhall be made, ſhall make 
bread with ſuch mixed meal or flour, in ſuch manner, and 
rain, of ſuch weight and goodneſs, and ſhall fell the fame at 
y the ſuch prices, as ſuch court, magiſtrate, or juſtices reſpec- 
s of tively ſhall direct: on pain of forfeiting not more than 
d to 51, nor leſs than 40s. /. 20. 
and 22. The ſeveral ſorts of bread which ſhall be made for Tr» making of 
ſeve- ale, or ſold, or expoſed to or for ſale, ſhall always be ****% 
ght well made, and in their ſeveral and reſpective degrees, ac- 
other cording to the goodneſs of the ſeveral ſorts of meal or 
penly flour whereof the ſame ought to be made; and no allum, 
falle or preparation or mixture in which allum ſhall be an in- 
ceit- gredient, or any other ingredient or mixture whatſoever 
mon, except only the genuine meal or flour which ought to 
for- be put therein, and common ſalt, pure water, eggs, milk, 
yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
ſhall put therein by thoſe who have ſet the aſſize, and where 
{hall no afſize ſhall be ſet, then ſuch leaven as any magiſtrate 
ſame or juſtice within his juriſdiction ſhall allow to be uſed in 
be- making of bread) ſhall. be put into, or in anywiſe uſed | 
d, or in making dough, or any bread to be ſold, or as or for 
ithin leaven to ferment any dough, or on any other account, 
theic 4 in 


in the trade or myſtery of making bread, under any colour 
or pretence whatſoever; on pain that every perfon (other 
than a ſervant or journeyman) who {hall Knowing! of. 
fend in the premiſſes, and ſhall be convicted (A) thereof 
by confeſſnon, or oath of one witneſs, before any ſuch 


magiſtrate or juſtice reſpectively, ſhall forfeit not more — 
than 101, nor leſs than 40 8; or ſhall by warrant of ſuch any | 
magiitrate or juſtice be apprehended and committed to to th 
the houſe of correction, or fome priſon of the county, city, ſeit | 
town corporate, borough, riding, diviſion, or place, where ounc 
the oftence ſhall have been committed, or the offender of; 
ſhall be apprehended, there to remain and be kept to hard thar 
labour, for any time not exceeding one calendar month, leſs 
nor leſs than ten days from the time of ſuch commitment, ſucl 
as ſuch magiſtrate or juſtice ſhall think fit. And if any bre: 
ſervant or journeyman baker ſhall knowingly offend in the in 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall chil 
forfeit not more than 51, nor leſs than 20s; or ſhall in like bill 
manner be committed to the houſe of correction or priſon or 


as aforeſaid. And it ſhall be lawful for the magiſtrate or ed 
Juſtice, before whom ſuch offender ſhall be convicted, out bet 
of the money forfeited, when recovered, to cauſe the of- bre 
fender's name, place of abode, and offence, to be pub- in 
liſhed in ſome news paper, which ſhall be printed or pub- ul 
liſhed in or near the county, city, or place, where any 

ſuch offence ſhall have been committed. / 21. 
Acnlterating 23. No perſon ſhall knowingly put into any corn, 
meal. «. meal, or flour, which ſhall be ground, dreſſed, bolted, 
or manufactured for ſale, either at the time of grinding, 
dreſſing, bolting, or in any wiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhall knowingly ſell, offer, or ex- 
poſe to ſale any meal or flour of any fort of grain, as or 
for the meal or flour of any other ſort of grain, or any 
thing as or for or mixed with the meal or flour of any 
grain v/hich ſhall not de the real and genuine meal er 
flour of the grain the ſame ſhall import to be and ought 
to be; on pain of forfeiting, not more than 51, nor les, 

than 40s. / 22. 

Undue miztures 24. No perſon ſnall knowingly put into any bread which 
of mea, hall be made for ſale, any mixture of meal or flour of any 
ocher fort of grain than of the grain the ſame ſhall impoit 
to be, and ſhall be allowed to be made of, in purſuance ef 
this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other 0! 
different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 
(45 


ought 


or leſs, 
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of any 
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this act; or any mixture or thing as, for, or in lieu of 
gaur, which ſhall not really be the genuine flour the ſame 
hall import to be and ought to be; on pain of forfeiting, 
not more than 5 l, nor leſs than 20s. /. 23. 

25. If any perſon who ſhall make any bread for ſale, Penalty for de» 
or who ſhall ſend out, or ſell, or expoſe to or for ſale, ficiencyin 
any bread which ſhall be deficient in weight, according — 
to the aſſiſe which ſhalt be ſet for the ſame; he ſhall for- 
ſeit (B) not exceeding 58, nor leſs than 18, for every 
ounce wanting in the weight every ſuch loaf ought to be 
of; and for _ loaf which ſhall be found wanting leſs 
than an ounce, ſhall forfeit not exceeding 2 8 6d, nor 
leſs than 6 d, as ſuch magiſtrate or juſtice before whom 
ſuch bread ſhall be brought ſhall think fit: fo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty, or fran- 
chiſe having juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having juriſdiction in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, ſold, or expoſed to ſale; and fo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any hundred, riding, diviſion, liberty, rape, wapen- 
take, or place, ſhall be brought before ſome juſtice with- 
in ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale ; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 
party complained of, that ſuch deficiency in weight 
wholly aroſe from ſome unavoidable accident in baking, 
or otherwiſe, or was occaſioned by ſome contrivance or 
confederacy, /. 24. 

26. Every perſon who ſhall make for ſale, or ſell, or Mark. 
expoſe, or ſend out to or for ſale, any ſort of bread what- 
ſoeyer, ſhall cauſe to be fairly marked on every loaf 
made, ſold, carried out, or expoſed to ſale as wheaten 
bread, a large roman W; and upon every loaf made, 
ſold, carried out, or expoſed to ſale as houſhold or brown 
bread, a large roman H; on pain of forfeiting for every 
loaf not ſo marked, not more than 20 s, nor leſs than 5s, 

(except as to ſuch loaves which ſhall be raſped after the 
beſpeaking or purchaſing thereof, by the particular defire 
of any perſon who ſhall order the ſame to be raſped for his 
own uſe). /. 25. 

27. No baker or other perſon ſhall aſk or take, for any Penalty for ſell- 
bread which he ſhall (ell or expoſe to ſale, any greater price eee 
than ſuch bread ſhall be aſcertained to be ſold at by the aſ- bs the aflize, 
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ſize as aforeſaid; and no baker, or other perſon who ſhall 
make any bread for ſale, ſhall refuſe or decline to («| 
any loaf or loaves of any of the forts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 
payment for the ſame, at the price ſet for the ſame by the 
aſſize, when ſuch perſon ſhall have any loaf in his pof. 
ſeſſion to be ſold, more than ſhall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and 
which it ſhall be incumbent on ſuch baker or other per- 
ſon complained of to prove before the magiſtrate or juſ- 
tice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining; on pain of forfeiting 
for every ſuch oftence, not more than 40s, nor leſs than 
10 8s. /. 26. A 24 . 
(And by the 2 C3 Ed. 6. c. 15. If any baker ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 
perſon ſhall forfeit 101 for the firſt offence; and if not 
paid in fix days, he ſhall be impriſoned twenty days, and 
have only bread and water for his. ſuſtenance ; for the ſe- 
cond oftence 201, or the pillory; and for the third of- 
fence 40 l, or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or leet may hear and 
determine the ſame). | 1 
Bread inferior to 28. No perſon ſhall ſel! or offer to ſale any bread of an 
—_— inferior quality to wheaten bread, at a higher price than 
higher price than houſhold bread ſhall be ſet at by the aſſize; on pain of 
houſhold. forfeiting (being convicted thereof by confeſſion, or oath 
of one witneſs, before one magiſtrate or juſtice) the ſum 
of 20 8. /. 27. | | 
Houſes may be _ 29+ It hall be lawful for any magiſtrate or juſtice, or 
entred to ſearch for any peace officer authorized by warrant of ſuch mag!- 
— ſtrate or juſtice, at ſeaſonable times in the day- time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warchouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found : And'if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodneſs 
of the ſtuff whereof it ſhall be made, or to be deficient in 
the due baking or working thereof, or ſhall be wanting 
the due weight, or not truly marked, or ſhall be of any 
dther ſort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch magiſtrate, juſtice, or peace oſ- 
ficer may ſeize the fame ; and ſuch magiſtrate, or juſtice 
may diſpoſe thereof, as he in his diſcretion ſhall think bt, 
for the better carrying of this act into execution. / 28. 


32 G. 2. c. 18. / 2. 


30. 
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) ſhall 30. If information ſhall be given on oath, to any ma- Miils and other 
o (ell riſtrate or juſtice, that there is reaſonable cauſe to ſuſ- places may be 
ich in zect, that any miller who grinds any grain for toll or re- eee 
to be ward, or any perſon who doth drefs, bolt, or in anywiſe meal. 
ey in manufacture any meal or flour for ſale, or any maker of 
dy the bread for ſale, doth mix up with, or put into any meal or 
s poſ- four ground or manufactured for ſale, any mixture, in- 
e im- gedient, or thing whatſoever, not the genuine produce 
„ and of the grain ſuch meal or flour ſhall import and ought to 
r per- de, or whereby the purity of any meal or flour in the 
r uf poſſeſſion of any ſuch miller, mealman, or baker ſhall be 
eunto in anywiſe aculterated ; it ſhall be Jawful for any ſuch 
eiting magiſtrate or juitice, and alto for any peace officer autho- 
s than ized by the warrant; of fuch magiſtrate or juſtice, at all 
ſeaſonable times in the day-time, to enter into any houſe, 
r ſhall mill, ſhop, bakehouſe, ſtall, bolting-houle, paſtry, ware- 
y ſuch houſe, or outhouſe, of or belonging to any ſuch miller, 
if not mealman, or baker, and to ſearch and examine whether 
s, and any mixture, ingredient, or thing, not the genuine pro- 
he ſe⸗ duce of the grain ſuch meal or flour ſha}l import or ought 
rd of- to be, ſhall have been mixed up with or put into any 
to be- meal or flour in the poſſeſſion of any ſuch miller, meal- 
ar and man or baker, cither in the grinding of any grain at the 
| mill, or in the drefiing, bolti zz, or manufacturing thereof, 
of an or whereby the purity of any meal or flour ſhall be in any 
> than wile adulterated: And if on fuch fearch it ſhall appear, 
Rain of that any offence hath been committed in any place al- 
Ir oath lowed to be ſearched as aforeſaid; it thall be lawful for 
ne ſum any magiſtrate, juſtice, or officer, authorized as afore- 
ſaid, to ſeize any meal or flour which ſhall be deemed on 
ice, Of ſuch ſearch to have been adulterated, and all mixtures 
mag!- and ingredients which ſhall be found and deemed to have 
me, to been uſed or intended ta be uſed for ſuch adulteration ; 
uſe, or and ſuch thereof as ſhall be ſeized by ſuch peace officer 
bread, ſhall, with all convenient ſpeed, be carried to ſome ma- 
bread, giſtrate or juſtice : And if any magiſtrate or juſtice, who 
ny ſuch ſnall make any ſeizure in purſuance of this act, or to 
>odnels nom any thing ſcized ſhall be brought, ſhall adjudge 
jent in that any mixture or ingredients, not the genuine pro- 
iting in duce of the grain any ſuch meal or flour which {hall 
of any have been ſo ſeized ſhall import and ought to be, ſhall 
by vir- laue been put into any ſuch meal or flour, or that the 
ace of- purity of any ſuch meal or flour ſo ſeized was adulterated 
juſtice any mixture or ingredient put therein; in ſuch calc, 
ink bt, every ſuch magiſtrate or juſtice is hereby required to diſ- 
fe 28. poſe of the ſame, as he in his diſcretion ſhall think proper. 
31 C. 2. c. 29. /. 29. 
30. | 
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31. Every miller, mealman, baker, or ſeller of bea 
as aforeſaid, in whoſe houſe, mill, ſhop, bakehouſe, {4 
bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion. 
any mixture or ingredient ſhall be found, which {hall h. 
adjudged by any magiſtrate or juſtice to have been ]o(ye} 
there with an intent to have adulterated the purity af 
meal, flour, or bread, ſhall on conviction by confeſſicy, 
or oath of one witneſs before any ſuch magiſtrate or juſ. 
tice, forfeit not exceeding 101, nor leſs than 49s, un. 
leſs the party charged with ſuch offence ſhall make it ap- 
pear to the ſatisfaction of ſuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodge 
where the ſame was ſeized, with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof; but that the ſame was there for ſome other lay. 
ful purpoſe. And it ſhall be Jawful for ſuch magiſtrate or 
juſtice, out of the forfeiture when recovered, to cauſe the 
oftender's name, place of abode, and offence, to be pu. 
liſhed in ſome news-paper printed or publiſhed in or near 
the county, city, or place, where ſuch offence ſhall have 
been committed. /. 30. 

32. If any perſon ſhall obſtruct or hinder ſuch ſearch, 
or the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 51, nor leſs than 20s. . zi. 

3. No perſon who ſhall follow or be concerned in the 
bufinels of a miller, mealman, or baker, ſhall act as 1 
magiſtrate or juſtice in the execution of this act; on pain 
of 501, to him who will inform and ſue for the fame in an 
court of record at Weſtminſter. ſ. 32. | 
34. If any perſon who ſhall follow the trade of a baker, 
ſhall make complaint to any magiſtrate or juſtice, and 
make appear to him by the oath of any credible witne!s, 
that any offence which he hath been charged with, and 
for which he ſhall have paid any penalty by this act, ſhal 
have been occaſioned by the wilful negle& or default of 
any journeyman or other fervant employed by him; ſuch 
magiſtrate or juſtice ſhall iſſue his warrant to bring ſuch 
journeyman or ſervant before himſelf or any magiſtrate or 
Juſtice of the place where the offender can be found; and 
on his being apprehended and brought before ſuch mag 
ſtrate or juſtice, the {aid magiſtrate or juſtice ſhall ex- 
amine into the matter of ſuch complaint, and on prov! 
thereof upon oath ſhall under his hand adjudge and ordet 
what reaſonable ſum ſhall be paid by ſuch journeyman ot 
ſervant to his maſter, by way of recompence for the 
money he ſhall have paid by reaſon of the wilful neglect 
or default of ſuch journeyman or ſerrant. And if be 
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hall neglect or refuſe, on conviction, to pay immediately; 
ſuch magiſtrate or juſtice ſhall commit him to the houſe 
of correction, or ſome other priſon, of the place where 
he ſhall be apprehended or convicted, to be kept to hard 
labour not exceeding one calendar month, unleſs payment 
thereof ſhall be made after ſuch commitment, and before 
the expiration of the ſaid term of one calendar month. 
33 „It ſhall be lawful for the mayor of London, or any Manner of con- 
alderman thereof, within the 1aid city or liberties; and vitting offeaderee 
for one juſtice within the ſeveral counties, ridings, divi- 
ſions, cities, towns Corporate, boroughs, liberties, or ju- 
riſdictions ; to hear and determine, in a ſummary way, 
all offences againſt this act; and for that purpoſe to ſum- 
mon before him the party accuſed; and if he ſhall not 
appear, ar offer ſome reaſonable excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate gr juſtice ſhall iſſue his warrant for apprehend- 
ing the offender : And on appearance of the party ac- 
cuſed; or if he ſhall not appear, on notice being given 
to or left for him at his uſual place of abode; or if he 
cannot be apprehended on a warrant granted againſt him. 
as aforeſaid; ſuch magiſtrate or juſtice thall proceed to 
inquire of the offence, and to examine any witneſs or 
witneſſes who ſhall be offered on either fide upon oath ; 
and ſhall convict or acquit the party accuſed: And if the 
penalty, on ſuch conviction, {hall not be paid within 24 
hours after ſuch conviction ; ſuch magiſtrate or juſtice 
ſhall iflue his warrant directed to any peace officer to make 
diſtreſs; and if any offender ſhall convey away his goods 
out of the juriſdiction of ſuch magiſtrate or juſtice, or 
ſo much thereof that the penalty cannot be levied, then 
ſome magiſtrate or juſtice within whoſe juriſdiction the 
offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied by di- 
ſtreſs; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſhall be appraiſed and fold, rendring the 
overplus after deducting the forfeiture and the coſts and 
charges of the proſecution, diſtreſs, and ſale; which 
charges ſhall be aſcertained by the magiſtrate or juſtice 
before whom the offender was convicted, or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment 
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payment of the penalty and charges, commit ſuch offen- 
der to the common gaol or houſe of correction of the i: 
Viſion or place where the offender ſhall be found, there 
to remain for one calendar month from the time of fuch 
commitment, unleſs payment ſhall be ſooner made. 

And if it ſhall be nade out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one is likely to giye 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex. 
amined ; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed: And if any per- 
ſons ſo ſummoned ſhall neglect or refuſe to appear, and ng 
Juſt excuſe ſhall be offered for ſuch neglect or refuſal, thei 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhall iſſue his warrant to bring ſuch witneſs be- 
fore him; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be exa- 
mined on oath, without offering any juſt excuſe for ſuch 
refulal, ſuch magiſtrate or juſtice may commit him to the 

publick priſon of the county, city, or other diviſion, in 
which tie perſon ſo refuſing to be examined ſhall be, there 
to remain not exceeding 14 days, nor leſs than three, as 
tuch magiſtrate or juſtice ſhall direct. 


juſtice | - {35 
A 36. And the conviction ſhall be in the form or to the 
on effect following: 
o wit. E it remembred, that on this day 
7 in the year of the reign 


of A. O. is convicted before me one of his majefty's 
Tuſtices of the peace for the ſaid county of # 
and I do adjudge him to pay and forfeit for the ſame the jun 


0 


Of —— 


Given under my hand and ſeal the day and year aforeſaid: 
l. 39. | 


Application of 37. By a general clauſe in this ſame act, ſ. 34. Al 

the torteitures. penalties and forfeitures, when recovered, ſhall be paid to | 

the informer. | 

But by the 32G. 2. c. 18. Such of the penalties by 

the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
| be convicted by confeiſion, or oath of one witneſs, to him 
who ſhall inform and proſecute; and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better I 
c 


te ſaid act into execution, as ſuch magiſtrate or juſtice 

he di: {hall think fit. /- 2. 

38. No certiorari ſhall be granted, to remove any con- Certiorari. 
f fuch viction, or other proceeding had thereupon. 31 C. 2. 

13. 20. 787. | 3 

faction 39. If any perſon convicted ſhall think himſelf ag- Appeal. 

| erieved, he may appeal to the next ſeſſions, and the exe- 

of the cution ſhall in ſuch caſe be ſuſpended; ſuch perſon con- 


de ex- victed ent cing into recognizance, at the time of the con- 
among vition, with two ſufficient ſureties, in double the ſum 
onable which he ſhall have been adjudged to forfeit, upon condi- 
per- tion to proſecute ſuch appeal with effect, and to be forth- 
ind no coming to abide the judgment and determination of the 
then juſtices at the ſaid ſeſſions, who ſhall finally determine the 
iſtrate matter of the ſaid appeal, and award ſuch coſts as to them 
"ES ſhall appear juſt and reaſonable, to be paid by either par- 
ought . and if the conviction ſhall be affirmed, the appellant 
to: all immediately pay down the ſum adjudged, together 
- ſuch with ſuch coſts as the juſtices in their ſaid ſeſſions ſhall 
to the award; and in default of payment thereof, any two ſuch 
n, in juſtices, or any one magiſtrate or juſtice having-juriſdic- 
2 tion in the place to which ſuch appellant ſhall eſcape 
ee, as or where he ſhall reſide ſhall commit him to the common 


gaol of the county, city, diviſion, or place, where he 
wks ſhall be apprehended, until he ſhall make payment of 
ſuch penalty and of the coſts and charges which ſhall be 
adjudged on the conviction, to the informer : But if the 


k. 
] 
| 
1 
| 
if 


ct appellant ſhall be diſcharged, reaſonable coſts ſhall be 
** awarded to him againſt the informer, who would in caſe 
00 of ſuch conviction have been intitled to a ſhare of the pe- 
i 8 nalty; and which coſts ſhall and may be recovered by the 
e fun appellant againſt ſuch informer, in like manner as coſts 


given at the ſeſſions are recoverable, /. 38. 
Provided, that if the conviction ſhall be within ſix days 


"efaid. before the ſeſſions, the party on entring into ſuch recog- 

nizance as aforeſaid, ſhall be at liberty to appeal, either to 
All the then next, or to the next following ſeſſions. /. 39. 

aid to 40. Every action which ſhall be brought againſt any Indemnity of 
magiſtrate, juſtice, or peace officer, for any thing done ers es 

es by under this act, ſhall be commenced within fix months, thing done va 

poſed and laid in tne proper county; and the act of the 24 CG. 2, this ct. 

- ſhall 44. ſhall extend to ſuch magiſtrate or juſtice acting un- 

oli der this act. And no action ſhall be commenced againſt 

1oicty ſuch peace officer, till ſeven days after notice in writing 

00 ſhall have been given to or left for him at his uſual place 

ma- of abode by the proſecutor's attorney ; which notice ſhall 

rying contain the name and place of abode of the perſon in- 
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tending to bring ſuch action, and alſo of his attorney, 
and likewiſe the cauſe of action: and ſuch peace officer 
may within the ſaid ſeven days tender ſatisfaction; and if 
the ſame is not accepted, the defendant may plead ſuch 
tender in bar of the action, together with the general 
iflue or any other plea with leave of the court; and if 
the jury ſhall find the amends tendred to have been ſuf. 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the defendant upon demurrer, 
or it the action be brought after the time limited, or not 


within the proper county, the jury ſhall find for the de. 


fendant, and he ſhall be intitled to his coſts ; but if the 


jury ſhall find, that no ſuch tender was made, or not ſuf. 


ficient, or ſhall find againſt the defendant on any plea 
pleaded, they ſhall give a verdict for the plaintiff, and ſuch 
damages as they ſhall think proper, and the plaintiff ſhall 
thereupon recover his coſts againſt ſuch defendant. . 49, 

And other perſons ſued for any thing done on this act, 
may plead the general iſſue ; and if they recover ſhall have 
treble coſts. / 41. 

41. Provided always, that no perſon ſhall be convicted 
for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed, 
42. 

4 42. Provided alſo, that nothing herein ſhall extend to 


right of others. prejudice any right or cuſtom of the city of London; or of 


the lord of any leet; or clerk of the market ; or the dean 
of Meſiminſter, or high ſteward of Meſiminſter or his de- 
puty; or of the univerſities. /. 43, 44, 45: 

Note, the reaſon why the indemnifying ſtatute of the 
24 C. 2. c. 44+ is here particularly mentioned, ſeems to 
be upon the account of fuch magiſtrates or chief officers 
who are empowered to act in ſetting the aſſize, and other- 
wiſe carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices ; and 


in others, eſpecially the more ancient, not one of them is 


a juſtice of the peace, (the corporation having been eſta- 
bliſhed before there were any juſtices of the peace in the 
kingdom:) but yet they are enabled ſpecially to proceed 
in this and in many other inſtances by act of parliament. 
Which obſervation is applicable alſo to the power herein 
given to them, to iſſue precepts, to examine upon oath, 
and the like; which power is implied in the general oſ- 
fice of a juſtice of the peace, but is not applicable to 
thoſe others, without ſpecial words granting the * 
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go alſo it was neceſſary for the act to be particular, with 
regard to the indemnification of conſtables and others act- 
ing under ſuch warrants; as alſo of the meal weighers, 
clerks of the market, and others appointed to make re- 
turns of the price of grain, flour, and the like, who are 
not under the general protection of the law for their pro- 
ceedings in theſe matters, and therefore require an expreſs 
declaration in the act itſelf, of their authority and privilege 
in this reſpect. 


287 


All that hath been ſaid above, as to the price and Proceedings 


weight of bread, and the like, proceeds upon the ſuppo- _ — 


ſition of an aſſize being ſet. By the 3 G. 3. c. 11. re- fe. 


gulations are made altho* no aſſize is ſet, and further pro- 
viſions are enacted as followeth : 

No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the table of the aſſize and price of bread in 
the act of the 31 G. 2. and the weight of which varies 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables ſhall be allowed to 
be ſold at the ſame time; that is to ſay, no aſſize loaves 
of the price of three pence and prized loaves called half 
quartern loaves, nor aſſize loaves of the price of ſix pence 
and prized loaves called quartern loaves, nor aſſize loaves 
of the price of twelve pence and prized loaves called halt 
peck loaves, nor aſſize loaves of the price of eighteen 
pence and prized loaves called peck loaves, ſhall at the 
ſame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves for 
aſſize loaves; on pain that every perſon oftending ſhall for- 
feit not exceeding 40, nor leſs than 10s. % 1. 

And the juſtices in their general, quarter, or petty 
ſeſſions, may from time to time appoint, which of the 
forts of aſſize or prized loaves, and what other forts of 
bread, and what ſorts of grain, ſhall be allowed to be made 
and fold within their juriſdiction or any part thereof; their 
order to be entred in a book, which may be inſpected by 
the makers of bread for ſale at all ſcaſonable times of the 


day without fee; and they ſhall cauſe a copy therecf to be 


put up in ſome market or other public town of the place, 
, elſe be inſerted in ſome public news-paper circulated 
there. 
time allow the making for ſale or ſelling any forts of aſſize 
bread made of the flour of wheat, other than wheaten and 
houſhold bfead, and loaves of white bread of the price of 
= pence or under, /. 2, 2. 


. 8 5 And 
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And every maker of beead for ſale ſhall obſerve the 
ſame proportion as to weight, as where the aſſize is ſet; 
that is to ſoy every white loaf of the price of 2d or un. 
der, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price ; and every wheaten aflize 
loaf, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold aſſize 
loaf of the like price; and every houſhold aſſize loaf, 
ſhall weigh one third part more than a wheaten aſſize loaf 
of the like price; on pain of forfeiting not exceeding 403. 


And every peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for ſale of the flour of 
wheat, and called J/heaten Bread, ſhall be ſold in propor. 
tion to cach other, as to price; and the like, as to loaves 
of Houſhold Bread, which ſhall be ſold proportionably to 
each other, and for one fourth leſs than eaten Bread of 
the ſame denomination: on pain of forfeiting for every 
loaf, not exceeding 408, nor leſs than 10s. ; 

And the weight of every ſort of bread made for ſale 
ſhall be in averdupois weight as follows: Every peck lot, 
ſeventeen pounds fix ounces ; half peck loaf, eight pounds 
eleven ounces; quarter of a peck loaf, four pounds five 
ounces and a half; half quarter of a peck loaf, two pounds 
two ounces and three quarters; on pain of forfeiting for 
every ounce wanting not exceeding 5, nor leſs than 18, 
and for leſs than an ounce not exceeding 2s 6d, nor leis 
than 6d; ſo as the ſame in any city, town corporate, or 
within the bills of mortality, be brought before a juſtice 
and weighed before him within 24 hours after the ſame 
ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days; — unleſs it be 
made out to the ſatis faction of fuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or con- 
federacy. /. 6. 

And no perſon ſhall ſell or offer to ſale any bread of an 
inferior quality to wheat bread, at an higher price than 
houſhold bread; on pain of forfeiting not exceeding 205. 


Every wheaten loaf ſhall be marked with a large Roman 
W; houſhold with a large Roman H: and if any perſon 
ſhall ſell or offer to ſale any ſuch loaf unmarked (except 
a3 to ſuch loaves which ſhall be raiped by the deſire of the 
purchaſor for his oven uſe) ; he ſhall forfeit for every ſuch 
loaf, net exceediug 40 8, nor leſs than 108; unleſs it {hall 
appear to the ſatistaction of the juſtice to whom he" 
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fhall be made, that the not marking aroſe from ſome un- 
avoidable accident, or was occaſioned by ſome cont:;ivance 
or confederacy. / 8. 

And bread made of any ober grain than wheat ſhall be 
marked with ſome letter or |c.ters not more than two, as 
the juſtices in their general, quarter, or ſpecial ſeſſions 
ſhall order, which order ſhall be eatred in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 
ſome market or other publick town or place within the 
diviſion, or otherwiſe to be inſerted in ſore publick news- 
paper uſually circulated there : And if the juſtices ſhall 
neglect to make ſuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtinct capital letters as he 
ſhall think fit. And every perſon who ſhall make or 
have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, fo as 
the fame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves as ſhall be 
raſped by the deſire of the purchaſor for his own uſe) ; 
ſhall forfeit not exceeding 40s, nor leſs than 58, for every 
loaf not ſo marked. . 

And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, ſtall, bakehouſe, wharehouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread ; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found: And if any bread ſhall, on 
any ſearch or trial by any juſtice, or on proof made before 
him by the oath of one witnels, be found to be deficient 
in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſs 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the ſame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid act ought not 
to be put therein, or with any thing in lieu of flour 
which ſhall not be the genuine flour the fame ſhall 
import to be, or made with any leaven not allowed by the 
fad former act; ſuch juſtice or peace officer may ſeize the 
lame, and diſpoſe thereof to poor perſons as to ſuch juſtice 
ſhall ſeem fit; and the maker or ſeller, whoſe bread {hall 
be found wanting in the goodneſs of the ſtuff, or made 
with ſuch undue mixture as aforeſaid, or undue propor- 
tion, or made with any thing in lieu of flour which thall 
not be the genuine flour the ſame ſhall import to be, or 
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with any leaven not allowed by the ſaid act, ſnall forfeit not 
exceeding 51, nor leſs than 20s; unleſs the default ſhall 
appear to have wholly ariſen from ſome unavoidable ac- 
cident, or ſome contrivance or confederacy. /. 10. 

And if any perſon, ſhall obſtruct or oppoſe any ſuch 
fearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex. 
ceeding 40s, nor leſs than 20s. / 11. 

And no perfon, who ſhall follow or be concerned in the 
buſineſs of a miller, mealman, or baker, ſhall be capable 
of acting as a juſtice in the execution of this act; and if 
he ſhall preſume ſo to do, he ſhall forfeit 5ol, to him who 
ſhall inform or ſue for the ſame. / 12. 

Provided, that if ſuch baker ſhall make it appear to any 
ſuch juſtice, that any offence for which he ſhall have paid 
the penalty, was occaſioned by the negleC or default of his 
journeyman or ſervant; the faid juſtice ſhall iflue his war- 
rant for bringing ſuch offender before him or ſome other 
juſtice ; and, on conviction, ſuch juſtice ſhall order what 
reaſonable ſum ſhall be paid by the ſaid offender by way of 
recompence ; and if he do not immediately pay the ſame, 
the ſaid juſtice ſhall commit him to the houſe of correction 
or other priſon of the place where he ſhall be appre- 
hended, there to be kept to hard labour for any time 
not exceeding one calendar month, unleſs payment be 
ſooner made. / 13. 

And one juſtice may hear and determine offences in like 
manner as by the ſaid former act. /. 14, 15. 

And no certiorari ſhall be granted, to remove any con- 
viction or other proceedings had thereupon. /. 17. 

With like liberty of appeal as by the ſaid former act. 
. 18, 19. 

. 9 CATION convicted on this act, ſhall not be proſe- 
cuted for the ſame offence under any other law. / 23. 

And all penalties and forfeitures on this act ſhall go, half 
to the informer, and half as the juſtice ſhall order for car- 
rying this act into execution. /. 24. | 


Finally, it is provided, that nothing herein ſhall extend 


to the univerſities. /. 25 


44. By the 13G. 3. 6. 62. Whereas by the 31 6.2. 


Wheaten and Houſhold; and whereas according to the 
ancient order and cuſtom of the realm there hath been 
from time immemorial a STANDARD WHEATEN BREAD, 
being the whole produce of the wheat whereof it was 
made: it is therefore enacted, that from henceforth a 
bread made of the flour of wheat, which flour, witnout 
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any mixture or diviſion, ſhall be the whole produce of _ 
the grain, the bran or hull thereof only excepted, and 
which ſhall weigh three fourth parts of the weight of the 
wheat whereof it ſhall be made, may be made and ſold, 
and ſhall be called and underſtood to be a fandard wheater 
bread. ſ. I. 
And the maker ſhall mark every loaf thereof with the 
capital letters 5 W, and the ſame may be made and ſold, 
altho no aſſize be ſet, of the weight and in the propor- 
tions following ; viz. That every ſtandard wheaten peck 
loaf ſhall weigh 17 lb 6 oz averdupois ; every half peck 
loaf 81b 110z; and every quartern loaf 4lb 5 z: And 
every peck loaf, half peck loaf, and quartern loaf ſhall 
always be fold as to price in proportion to each other re- 
ſpectively: And that when wheaten and houſhold bread, 
made as the law directs, ſhall be fold at the ſame time, 
together with this ſtandard wheaten bread, they be ſold 
in reſpe&t of and in proportion to each other as followeth ; 
namely, That the ſame weight of wheaten bread, which 
coſts 8 d, the ſame weight of this ſtandard wheaten bread 
ſhall coſt 7 d, and the ſame weight of houſhold bread ſhall 
coſt 6d, or 7 ſtandard wheaten aſſized loaves ſhall weigh 
equal to 8 wheaten aſſized loaves, or to 6 houſhold aſſized 
loaves of the ſame price, as near as may be. / 2. | 

Provided, that the ſaid ſtandard wheaten bread ſhall not 
be made into or expoſed to ſale as prized loaves, at one 
and the ſame time, together with aſſized loaves of the ſame 
ſtandard wheaten bread, /. 3. 

And the magiſtrates may, whenever they think proper, 
fix the aſſize of this ſtandard wheaten bread, according to 
the following tables ; 
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Or the 45$S1ZE table of ſtandard wheaten bread, 


The firſt column contains the price of the buſhel of 
wheat, Wincheſter meaſure, from 28 gd to 148 6d the 
buſhel, the allowance of the magiſtrates to the baker in- 


cluded: The other columns contain the weight of the ſe. 
veral loaves. 


Small Bread. Large Aſſize Bread. 

— 

t uinel * 

Bo N Penny. TwoPence. || Six-pence. erg 1 
s. d. [oz dr. Id. oz. dr. Ib. oz, dr. Ib. oz. dr.] Ib. oz, dr. 
2 9 25 18 1 1 18 K 8 28 1 
3 © 23 3 214 58 11 17 6 126 11 
3 3 [21 6 210 128 © 516 o 11] 24 10 
3 6 19 8 j8 Dr 2116 24, $422 $8 
3 9 [is 9 2 5 16 15 4113 14 720 131 
4 © 17 1 8 2 1216 8 413 0 9g] 19 813 
4 3 6 62 16 2 2j12 4 4|18 6 7 
4 6 ts 71114 4 12 21 0-0 137-8: 4 
4 9 mY > 9 7 13110 15 10] 16 7 7 
8 © iz 1411135 3 7/10 6 13] 15 10 4 
5 3 Ning 4/110 8415 7] 9 14 14] 14 14 5 
5 6 Is 9 414 11 13] 9 7 li] 14 38 
r $ Hs mn fy 586 919 1 1313 910 
6 © [in + 2 336 $ $1} $ 12 2473 0-9 
6 3 lr $1 6 4s 2 22] 8 $5. jira 8 5 
6 6 REA iis big © 31 8 0 3x4 vs © 8 
6 9 0 51 4 10/3 13 13 22  gi3" 9:6 
7 off gight 31403 11 gf 7 7 37 2 12 

nol J PH 7.3 2050-25 -Þ 
4 6 « : 12 903 7 10] 6 15 410 6 13 
THY 0+ 1 1533 $ 23] © 28 10710 1 7 
$8 o [| 8$x11}1 21 6/3 4 236 8 4 9g 12 7 
„J ons 2 oi 6 5 29 70 

3 & s zl e 53 1 6 2 2 3; 


ö 


b ; 
3 
he b 
| of — 
8 1. d. 
8 9 
9 O0 
J 3 
9 6 
9 9 
5 10 0 
; 10 3 
dr, * 0 
10 9 
O 
[ vo 
11 3 
= 11 6 
8 
11 2 
80 
3 12 3 
12 6 
12 9 
7 13 0 
. 
8 13 6 
3 9 
10 gk 
zh 4 3 
4 6 
8 
6 
12 
y 
13 
7 
7 
11 
3 


02. 


M Oo on © [ Be | SJ 4 WV 


mnuww 


* 


+ + + 88 


Penny. Twopence. 


Bead. 


Small Bread. 


. ib, OZ dr. 


150 14 
1200 7 
800 O 
510 
210 14 4 
15 0 


130 
1000 
70 


Large Aſſize Bread. 
Six Pence. Twelve Eichteen 
Pence, Pence. 
lb. oz. dr. IIb. oz. dr. lb. oz, dr. 
2 156 115 15 5 6-10. © 
$ 14 oc} $210 FOES 04 of 
SLSR A657 
3 12 2461 5 7 TEE 23 00 
2 10 12] 5 5 98 015 
s 0 #31 $ 3 WE WW 2 
2 8 11 38 1 11 
Zan 
2 6 134 13 1007 4 6 
3 5 ic} „ 
3 © 114 16 ES Is 4 
2-4 44 8 9 6 12 13 
* 3 $14 7/ͤĩ ö 
2.2 „% ͤ⁰ 
38 2.114 4 SS & 2 
2 1 64 2 184 2 
3 © 11] 4 | Tz 2 
2 0 14 0 3]6 o 4| 
115 8314 15] 5 14 7 
3 24 1% 3. 134 EC a8 2 
34 [$3 12 SET T2 
1 13 131 311 9f 5 9 6f 
s $31: 41 3 0 "W's .7 33 
1 12 1243 9 5 6 5 
84 TABLE 


263 


264 Bead. 


1 e ere == wit” 


A. me} a. a OS on ana 


„ 2 
Or the PRICE table of ſtandard wheaten bread, 
The firſt column contains the price of the buſhel of 
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And the bakers and ſellers of the ſaid ſtandard wheaten 
bread ſhall be liable to all the penalties of the former acts; 
Provided, that if any information be laid againſt a baker, 
for making, marking, or expoſing to ſale any bread pur- 
porting to be the ſtandard wheaten bread aforciaid, made 
of flour, not being tae whole produce of the wheat, the 
bran or hull thereof only excepted, and weighing three 
fourth parts of the weight of the wheat whereof it was 
made. and ſhall prove that he bought the ſaid flour, as and 
for ſuch flour, of the miller or mealman, naming his name 
and place of abode; in {uch caſe, the baker ſhall be ac- 
quitted, and the miller or mealman ſnall forfeit as in the 
caſe of adulterating corn, meal, or flour, by the ſaid act of 
31 G. 2. 2 55 6. 

And when the magiſtrates have ſet the aſſize of the faid 
ſtandard wheaten bread ; they may, if they think proper, 
omit ſetting the aſſize of any other tort of bread. / 7. 

And the juſtices at any general or quarter ſeſſions may 
prohibit for three months (unleſs they ſhall ſee cauſe ſooner 
to revoke the prohibition, which they may do at any ad- 
journed quarter ſeſſions or any ſpecial ſeſſions) the makers 
of bread for ſale, from making or expoſing to ſale any 
other one or more ſorts of bread, purporting to be of a 
ſuperior quality, and fold at a higher price, than the 
ſtandard wheaten bread aforeſaid, Provided, that no ſuch 
order of prohibition ſhall take place, until one kalendar 
month at leaſt after the date of the making thereof. And 
ſuch order ſhall be entred by the ſaid juſtices in a book, 
to be inſpected by the bakers at all ſeaſonable times in the 
day time without fee. And the juſtices ſhall cauſe a copy 
of ſuch order to be put up in ſome market or other publick 
town within the diſtrict, or ſhall cauſe the ſame to be in- 
ſerted in ſome publick news paper publiſhed within ſuch 
diſtrict. And provided, that the bakers may have an op- 
portunity, whilſt the ſaid prohibition is under conſideration, 
of offering to the juſtices their objections againſt it. 


» 9. 

Provided alſo, that nothing herein ſhall extend to pre- 
vent the magiſtrates or others who have power to ſet the 
aſſize of bread, from allowing (even during the time of 
ſuch prohibition as aforeſaid), if they think tit, any white 
loaves or wheaten loaves of the price of one penny or two 
pence to be made and ſold, ſo that they be made, marked, 
and fold, according to the regulations of the aflize table 
of the 31 G. 2. ,. 10. | 

And whereas in many places, the inferior claſſes of 
people are uſed to be ſupplied with bread made of m_ 
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of a coarſe and cheaper ſort than the ſtandard Wheaten 
bread aforeſaid ; therefore it ſhall be lawful for the baker, 


to make and ſell ſuch inferior and coarſer bread, provided 


he ſells the ſame at a price under that of houſhold bread, 
as directed by the ſaid act of 31 C. 2. (altho* nothing in 
this act extends to ſetting any aſſize thereon.) But if he 
ſells ſuch inferior or coarſer bread by weights and prices 
whereat the houſhold bread aforeſaid is at that time aſſized; 
he ſhall be liable to the ſame penalties as bakers for an 
miſdemeanor in making and ſelling any other ſort of bread, 
» IT, 12. 

s Provided always, that nothing herein ſhall extend to 
prejudice any right or cuſtom of the city of London, or 
the dean of the collegiate church of Weſtminſter, or the 
high ſteward of the city of Weſtminſter, or either of the 
two univerſities. / 14, 17. 


A. Information of an undue mixture uſed in mak- 
ing of bread; on the 31 G. 2. c. 29. /.21. 


Weſtmorland, TT E zt remembred, that this day if 
in the year of the rein 
of ——— at in the ſaid county, A. I. yeoman, in his 
proper perſon, exhibiteth to me J. P. eſquire, one of his ma- 
jeſiy's juſtices of the peace for the ſaid county, a complaint and 
information, and thereby informeth me, that A. O. late of —— 
in the county aforeſaid, baker, on the —— day of 
Here ſpecify the time of the offence, that the proſecution 
may appear to be commenced within three days after the 
offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bread 
to be ſeld, a preparation or mixture in which allum was an in- 
gredient, contrary to the form of the ſtatute in ſuch caſe made 
and provided; whereby the ſaid A, O. hath forfeited a ſum of 
money, not exceeding 10, nor leſs than 40s; and thereupon the 
faid A. I. prayeth the judgment of me the ſaid juſtice in that 
behalf, and that he the ſaid A. I. may have one moiety of the 
aid forfeiture, according to the form of the flatute in ſuch caſe 
made; and that the ſaid A. O. may be ſummoned to anſwer the 
pren iſſis before me the ſaid juſtice, 


Summons thereupon. 


Weſtmorland. ; To the conſtable of 


HEREAS complaint and information bath been 
exhibited before me J. P. efquire, ane of his majeſty's 
juſtices 
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juſices of the peace for the ſaid county, by A. I. geoman, that 
x, O. late of ———— in the county aforeſaid, baker, on the 
A of ——— in the year of the reign of did 

into and uſe, in the mating of bread to be ſold, a prepara- 
tim or mixture in which allum was an ingredient, contrary to 
the form of the ſtatute in ſuch caſe made and provided: Theſe 
are therefore to require you forthwith to ſummon the ſaid A. O. 
1 appear before me at on the ———- day of — at the 
hour of + — in the forenoon of the ſame day, then and there 
10 __ to the ſaid information : And le 5 then there, 2 
rtify what you ſpall have done in the premiſſes. Herein fail 
n not. Given under my hand and ſeal, the — day of 
in the year aforeſaid. 


If the party ſhall not appear on ſuch ſummons, or offer 
ome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) to apprehend the offender, and 
bring him before the ſaid juſtice, to anſwer the ſaid infor- 
mation. 

On the party's appearance ; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 
uſual place of abode ; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 
determine the offence, 


The form of the conviction, by the words of the 
ſtatute, ſhall be as follows. 


Weſtmorland, E it remembred, that on this =——_—— 

to wit. 2 in the year of the reign 
f— A. O. is convicted before me J. P. eſquire, one of 
his majeſty's juſtices of the peace for the ſaid county, for put- 
ling into and uſing in the making of bread to be fold, a prepa- 
ration or mixture in which allum was an ingredient : And I do 
aljudge him to pay and forfeit for the ſame, the ſum of froe 
pounds, Ce under ad] and fat the day 2 — 
eforeſaid. 


Warrant of diſtreſs, on non-payment of the penalty 
within 24 hours aftcr his conviction, 


Weſtmorland. 3 To the conſtable of 
Nr as A. O. late of in the county aforeſaid, 


er, was on the —— day 0 duiy convifted, 
before me J. P. eſquire, one of his majcſtys juſtices of the peace 
for 
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for the ſaid county, by the oath of A. W. a credible Witheſ, 
for that he faid A. O. on the — 4 
put into and uſe, in the making of bread to be ſold, a prepa- 
ration or mixture in which allum was an mgredient, again 
the form of the ſtatute in ſuch caſe made and provided; by r. 
fon whereof, I did adjudge and have adjudged him to pay ond 
forfeit for the ſaid offence the ſum of 5 U, to be diſtributed ai; 
herein after mentioned: And whereas it appears to me, that 
the ſaid ſum, or any part thereof, is not yet paid : I do there. 
fore hereby authorize and require 16 rthwith to make diſra 


of the goods and chattels of him the ſaid A. O. and if within 
the fpace of five days next 1 4 2 diſtreſt by you taken, the 
faid fum of 5 | ſhall not be paid, that then you do cauſe th 
faid goods by you ſeized to be appraiſed and fold ; rendring the 
overplus to him the ſaid A. O. after dedufting the ſaid ſum if 
5 % and alſo the cofts and charges of the proſecution for the ſa 
offence, and of the ſaid diſtreſs and fale ; which cofls and 
charges I do hereby aſcertain at the ſum of 30s. And wt if 
the ſaid ſum of 5 | ſo forfeited as aforeſaid, you are to pay me 
moiety to A. I. yeoman, who informed me of the ſaid offence 
and proſecuted to conviction him the ſaid A. O. before me fir 
the ſame ; and the other motety you are to apply for the better 
carrying the att of parliament for the due making of bread aud 
for the other purpoſes therein mentioned into. execution, according 
as I ſhall hereafter give you directions: And if ſufficient diſtri 
cannot be had or found whereupen to levy the ſaid ſum of 51 at 
aforeſaid, you are hereby required to certify the ſame to me n- 
gether with the return of this precept. Herein fail you mt, 
Given under my hand and ſeal, the — day of —— in th 
year of the reign of =— , 


Return of the want of diſtreſs, indorſed upon the 
warrant. 


Weſtmorland. I A. C. conſtable of —— in the ſaid county, 

I do hereby certify J. P. eſquire, one of hi 
majefty's juſtices of the peace for the ſaid county, that by vir. 
tue of this warrant, I have made diligent ſearch for the goods 
and chattels of the within mentioned A. O. and that I can fint 
no ſufficient goods and chattels of him the ſaid A. O. wherem 
to levy the within mentioned ſum of 51. Witneſs my hand, 
the — day of in the year AC 


Sworn beſore me the ſaid juſtice, 
the day and year aforeſaid: 


J. P. 


Come 


t 


Com- 
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Commitment for want of diſtreſs. 


To the conſtable of in the faid 
Weſtmorland. county, and to the keeper of the com- 
mon gaol at in the ſaid county. 


9 as A. O. late of —— in the county aforeſaid, 
baker, was on the —— day of duly convicted before 
me J. P. eſquire, one of his majeſty's juftices of the peace for 
the ſaid county, by the oath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the day of did put into 
and uſe in the making of bread to be ſold, a preparation or mix- 
turt in which allum was an ingredient, againſt the form 
of the ſlatute in that caſe made and provided; by reaſon where- 
if I did adjudge him to pay and forfeit for the ſaid offence 
the ſum of 51. And whereas on the day of in 
the year aforeſaid, I did iſſue my warrant to the conſtable of 
=— to levy the ſaid ſum of 51 by diſtreſs of the goods and 
hettels of him the ſaid A. O. And whereas it appears te 
me, as well upon the oath of the ſaid conſtable of as othere 
wiſe, that he the ſaid conflable of hath ufed his beſt en- 
dequours to levy the ſaid ſum on the goods and chattels of the 
ſaid A. O. as aforeſaid, but that no ſufficient diſtreſs can be 
found whereon to let the ſame Therefore I do hereby com- 
mand you the ſaid conflable of him the ſaid A. O. to 
apprebend and ſafely convey to the ſaid common gaol, and 
him to deliver ta ihe keeper thereof aforeſaid, together with 
this precept : And I do hereby command you the ſaid keeper of 
the gaol aforeſaid, to receive into your cuſtady in the ſaid gaol 
him the ſaid A. O. and him there ſafely to keep for the ſpace 
of one calendar month from the time of this commitment; unliſs 
the ſaid ſum of 51, and the coſts and charges of the proſecution 
which J have aſcertained at the ſum of ſhall be ſooner 
fad. Given under my hand and ſeal, the day of —— 
in the year aforeſaid. 


B. The like proceſs as above may be for bread 
deficient in weight; beginning the information, 
which is the ground work of the whole, thus : 


HAT A.O. late of in the county aforeſaid, 
baker, on the —— day of in the year ef 

the reign of — did expoſe to ſale one af of houſhold bread 
importing to be a two penny laaf, deficient in weight. one 
ounce, 
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ounce, according to the afſize then and there ſet for the ſail 
bread. 


And ſo in other like caſes. 


Breaking gaol. See Pyiſon breaking, 
Breaking open doors. See Atteſt. 


Brewers. See Exciſe. 


W2ibery, 


. a ſtrict ſenſe is taken for a great miſ. 
priſion of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing his 
office, or by colour of his office, but of the king only; 
and is puniſhable at the common law by fine and impri- 
ſonment. 1 Haw. c. 67. 


Bꝛicks and Tiles. 


m 
True making of 1. D the 17 Ed. 4. c. 4. Every perſon, uſing the 

occupation of making of tile called Plain tile þ 

(otherwiſe called Thak tile), roof tile or cres tile, corner h 

tile, and gutter tile, ſhall make it good, ſeaſonable, and 1 

ſufficient, and well whited and annealed. n 

And the earth, whereof any ſuch tiles ſhall be made, a 


ſhall be digged and caſt up before Nov. 1, next before p 
they ſhall be made; and ftirred and turned before Feb. 1, þ 
next following; and not wrought before Mar. 1, next af- $ 
ter: and the ſame earth, before it be put to making of 5 
tile, ſhall be truly wrought and tried from ſtones. a 

And the veins called malin or marle, and chalk, lying 
commonly in the ground near to the land convenient to 
make tile, after the digging of the ſaid earth whereof any b 
ſuch tile ſhall be made, ſhall be well ſevered from the 
earth of which the tile ſhall be made. 

And every ſuch plain tile ſo to be made ſhall be 10: 
inches long, 6" inches broad, and half an inch and hall 
a quarter thick :—Roof tile or cres tile, 13 inches long, 
balf an inch and half a quarter thick, with — 
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kepneſs :—Gutter tile and cover tile 103 inches long, 
with convenient thickneſs, breadth, and deepneſs. 
And if any perſon ſhall ſet to fale any ſuch tile other- 


wiſe made; he ſhall forfeit to the buyer double value of 


the tile, and make fine and ranſom at the king's will, — 
To be recovered by action of debt, with coſts. And 
alſo the juſtices of the peace and every of them may hear 
and determine offences againſt this act; who ſhall aſſeſs 
upon the offender no leſs fine than for every 1000 plain 
tiles 5 8, for every 100 roof tile 6s 8d, and for every 100 
corner or gutter tile 28. 

And the faid juſtices ſhall have power to call before 
them or any of them perſons having experience or know- 
ledge in making tile, to ſearch and examine the dig-' 
ging, caſting, turning, parting, making, whiting, and 
annealing aforeſaid ; and no perſon ſhall put any ſuch tile 
to ſale before it be ſearched, on pain of forfeiture, And 
if the ſearcher ſhall find any perſons offending againſt 
this act, they ſhall preſent the defaulters at the next ſeſ- 
fons, which ſhall be equal to a preſentment of 12 men. 
And the ſearcher ſha]! have of the tile maker for his la- 
bour for every 1000 plain tile ſearched 1 d, for every 100 
roof tile an halfpenny, and for every hundred corner and 
gutter tile a farthing. Searcher neglecting his duty ſhall 
forfeit 1os; and the juſtices may hear and determine the 


defaults of the ſearchers, in like manner as of the tile 
makers, 


half long, two inches and an half thick, and four inches 
wide; and all pantiles, not leſs than thirteen inches and 
an half long, nine inches and an half wide, and haif an 
inch thick : on pain that the maker ſhall forfeit 208 for 
every 1000 bricks, and 10s for every 1000 pantiles. 
„1, 2. [Note, the reaſon why no proviſion was made 
concerning pantiles, among the other forts of tiles, by the 
adove mentioned act of the 17 Ed. 4. is, becauſe pantilir 
are a modern invention; long after the date of that act. 
And the ſize of the ſieves or ſcreens tor ſifting or ſereen- 
ing ſea coal aſhes, to be mixed with brick earth in mak- 
ing of bricks, ſhall not exceed one fourth part of an inch 
between the maſhes. þ 

3. All combinations fer inhancing the price of bricks 
or tiles ſhall be void; and every brick maker or tile maker 
olfending therein ſhall tortert 201, and every clerk, agent, 
or ſervant, 101; half to the poor, and half to him who 

all ſue in fix calendar months in one of the courts at 


Weſtminſter. 7 
4. All 
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4. All other penalties and forfeitures, not herein other. 
wiſe directed, ſhall be recovered before one juſtice, on 
proof by confeſſion or oath of one witneſs; to be levied 
by diftreſs, and diſtributed half to the informer, and half 
to the poor of the pariſh where the offender dwells : and 
if ſufficient diſtreſs ſhall not be found, or ſuch penaltie 
and forfeitures ſhall not be forthwith paid, the Juſtice 
ſhall commit the offender to the common gaol or houſe of 
correction for the place where the matter ſhall ariſe, for an 
time not exceeding two calendar months, unleſs ſuch ye. 


nalties and forfeitures, and all reaſonable charges, ſhall be 
ſooner paid. / 5. 


The conviction to be in this form, or to the like effeq: 


BE it remembred, that on the day of ——— in the 

year of our Lord A. B. is convicted before me C. D. 
one of his majeſty*s juſtices of the peace for the Of — 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be), 


Given under my hand and ſeal, the day and year aforeſaid, 
ſ. 6. 

But no penalty, in reſpe& of the dimenſions of bricks 
or tiles, ſhall be recovered, unlefs the information ſhall 
be laid within .one calendar month after fale or delivery 
of the bricks or tiles. /. 7. 

5. Perſons aggrieved may, within four calendar months 
after the cauſe of complaint ſhall have ariſen, appeal to 
the general quarter ſeſſions, giving 21 days notice at the 
leaft, in writing, to the perſon or perſons whoſe acts are 
complained againſt ; and within eight days after ſuch ro- 
tice entring into recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch coſts as ſhall be awarded by the 
court. And the juſtices at ſuch ſeſſions, on proof of ſuch 
notice and recognizance, ſhall hear and determine the ap- 
peal in a ſummary way, and award ſuch coſts to the party 
appealing or appealed againſt, as they ſhall think reaſon- 
able: And their determination ſhall be concluſive; and 
no order or other proceedings in the premiſſes ſhall be 
quaſhed for want of form, or removed by certiorart ot 
other proceſs into any of his majeſty's courts of record 2 


Wimarſler, J. 8. 
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OTE; This title treateth only of county bridges: 
Thoſe which are under the cognizance of the ſur- 
yeyor of the highways, as being repaired by the ſeveral 
pariſhes or diſtricts, are treated of under the title igh⸗ 


ways 


I. Who ſhall repair. 

II. Power of the leet to inquire thereof. 

III. Power of the juſtices in ſelſions. 

IV. Concerning the zoo foot at the end of bridges, 
V. Inditment of brides, 

VI. Charges of repairing. 

VII. Surveyors of the work. 

VIII. Manner of repairing. 

IX. Purchaſing lands adjoining. 

A. Contracting for a term of years. 


IJ. Who fhall repair. 


1. By the great charter, 9 H. 3. c. 15. No town nor 
freeman ſhall be diſtrained to make bridges nor banks, but ſuch 
a5 of all time and of right have been accuſtomed. 

And none can be compelled to make new bridges, 
where never any were before, but by act of parliament. 
2 Inft. 701. 

2. By the common law, ſome perſons (ſpiritual or tem- 
poral, corporate or not corporate) are bound to repair 
bridges by reaſon of the tenure of their lands or tene- 
ments; and ſome by rcaſon of preſcription only: 

By tenure, by reaſon that they and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpect 
thereof to repair the ſame. 2 1nft. 700. 

By reaſon of prefeription only ; but herein there is a di- 
rerfity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons: for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and have a 
ſucceſſion perpetual ; but a natural perſon cannot be bound 
by act of his anceſtor, without a lien, or binding, and 
allets. 2 1nft. 700. 

3- If a man make a bridge for the common good of 
all the ſubjects, he is not bound to repair it; for no par- 

Vol. I. T ticular 
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ticular man is bound to reparation of bridges by the com. 
mon law, but by tenure or preſcription. 2 It. 701. 

And if none are bounden by tenure or preſcription at 
common law, then the whole county or franchiſe ſhall 
repair it. 2 ft. 701. 

E. 10 G. 3. K. and the Inhabitants of the J Ridixg 
of the county of York, The caſe was, There was an 
ancient foot bridge over Glyſburne beck in the ſaid Weſt 
Riding, and a ford for horſes, artd another for carriages; 
being in the king's common highway, leading from Qty 
to Calune in the county of Lancaſicr. The inhabitants of 
Glaaſburne had always repaired the ſaid foot bridge. In the 
year 1743, the inhabitants of Gluſburne aforeſaid, being 
deſirous of having a bridge for carts and carriages over 
the faid ſtream, applied for aſſiſtance to the ſeſſions for 


the ſaid Weſt Riding; and thereupon the juſtices order. 


ed, the ſum of 101 to be iſſued for that purpoſe, with a 
proviſo, that the ſame ſhould not be conftrued to extend to 
charge the inhabitants of the ſaid Riding, in time to come, 
with the reparation of the ſaid bridge or any part thereof. 
In purſuance whercof, the inhabitants of Gluſburne aforeſaid 
pulled down the ancient foot bridge, and fold the mate- 
rials thereof, and received the money for the ſame, and 
built a bridge, about ſixty yards higher up the ſtream, in 
the ſame highway, for foot paſſengers, horſes, carts, and 
carriages. Which bridge fo built was of public utility, 
and uſed conſtantly afterwards by all perſons paſſing that 
road, till the year 1767, when the fame was carried away 
by a flood. And the queſtion was, Whether the inhabit- 
ants of the ſaid Weſt Riding were obliged to rebuild the 
ſaid bridge. And, in behalf of the ſaid Riding, a caſe 
was Cited from 1 KolPs Abr. 368, which is as follows: 


If a man exects a mill for his own profit, and makes a 


„ new cut for the water to come to it, and makes a new 
bridge over it, and the ſubjects uſe to go over this as 
& over a common bridge; this bridge ought to be repaired 
by him who has the mill, and not by the county, becauſe 


"60 erected it for his own benefit.” But the court were 


clear and unanimous, that the riding was obliged to re- 
pair this new bridge. The inhabitants of the county are 
of common right bound to repair all publick bridges, be- 
cauſe they are for the benefit of the county. By Magna 
Charta, none ſhall be diſtrained to ate bridges, but ſuch 
as of old time have been accultumed. The inhabitants of 
Gliſburne were not bound to mate or build this new bridge 
for carts or carriages: Nor are they obliged to repair more 
than they were before bound to repair: And they never 

were 
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were bound to repair a bridge for horſes, carts, and car- 
rages, What they were bound by prefcription to repair, 
was only a foot bridge. They have built a quite different 
bridge, in a different place. The caſe in Rall's Ar. about 
2 mill erected for a perſon's own benefit is different. There 
the private emolument continued to the perſon who erected 
it: And it was not reaſonable for him to make the coun- 
ty contribute to it, whilſt the private benefit continued to 
himſelf, But this bridge for horſes, carts, and carriages 
was for the common publick utility of the county, and 
therefore is within the rule, that“ if a man builds a bridge, 
and it becomes uſeful to the county in general the coun- 
« ty ſhall repair it.” The common law therefore at- 
tached upon this bridge; and the county ought to repair 
it. Burrow. Mansf. 2594. Black. Rep. 685. 

4. By the 22 H. 8. c. 5. Whereas in many places, it can- 
wt be known and proved, what hundred, town, part, perſons 
er body politick ought to repair bridges broken in the high- 
ucyt; in every ſuch caſe, the ſaid bridgas, 5 they be withoirt a 
di or town corporate, ſhall be made by the inhabitants of the 
aunty; if within a c ty or toten corporate, then by the inhabit= 
tants of ſuch city or town corforate ; if part be in one jhure, city, 
or town corporate, and fart in another, or part within the 
limits of a city or town corperate, and part without, the in- 
labitants of the ſhire, cities, cr towns corporate, ſhall repair 
ſuch part as lies within their limits. 1. 3. 


Bridges broken in the highways] This extendeth only to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 
cale is not by indictment but by action. 2 fl. 701. 


IWithin a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within it's own 
limits, be not liable to contribute to the repairs of a county 
bridge, 1 Haw. 225. 


By the inhabitants] The perſons to be charged by this 
at are comprehended under the word inhabitants; which 
word, being the largeſt word of the kind, is needful to be 
explained : 

Firſt, altho' a man be dwelling in an houſe, in a foreign 
county, City, or town corporate ; yet if he hath lands in 
lis own poſleſſion and manurance in the county, city, or 
town corporate, where the decayed bridge is, he is an in- 
habitant, both where his perſon dwelleth; and where he 
hath lands in his own poſſeſſion. | 


'E'Y Secondly, 


«1 
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Secondly, If a man dwelleth in a foreign ſhire, City, or 
town corporate, and keepeth a houſe and ſervants in anc. 
ther ſhire, city, or town corporate ; he is an inhabitant 
in each ſhire, city, or town corporate within this ſtatute, 

Thirdly, Ex vi termini, every perſon that dwelleth in 
any ſhire, city, or town corporate, tho' he hath but ; 


- perſonal reſidence, yet he is ſaid in law to be an ina. 


bitant, or a dweller there, as ſervants, or the like; hut 
this ſtatute extendeth not to them, but to ſuch houſhold. 
ers who may be diſtrained for non-payment : And it would 
be infinite and impoſſible, to tax every inhabitant being ng 
houſholder. 

Fourthly, Every corporation and body politic, reſiding 
in any county, city, or town corporate, or having lands 
or tenements in any county, city, or town corporate, 
which they keep in their own hands and occupation, are 
ſaid to be inhabitants there, within the purview of this 
ſtatute. 

Fifthly, An infant, that hath houſe or lands by deſcent 
or purchaſe, is liable to this public charge; and ſo is the 
huſband of a feme covert. 2 III. 502. 

5. A tenant at will of an houſe, which adjoins to: 
common bridge, is bound to repair the houſe, fo that the 
publick be not prejudiced by the want of repair, although 
he be not bound to repair as to his landlord, L. Ray, 
856. 

- The freehold of bridges is in him that hath the free. 
hold of the ſoil ; but the tree paſſage is for all the king 


liege people. 2 Inf. 705. 


L. Power of the leet to inquire thereof. 


Decays of bridges are preſentable in the leet, or torn, 


2 Inſt. 701. 


IL. Power of the juſtices in ſeſſions, 
The juſtices, or four of them at the leaſt (1 Q.) ſhall hav 


power te inquire, hear and determine in the general ſeſſuns 
of all manner of annoyances of bridges broken in the highwa)i 
to the damage of the king's liege people, and to make ſuch pri. 
ceſs and pains upon every preſentment againſt ſuch as oug"t b 
be charged to make or amend them, as the king's bench nau) 
deth, or as it ſhall ſeem by their diſcretions to he neceſſary al 
convenient, for the ſpeech amendment of fuch bridges. 22 H. 8. 
Ce 5. I. 1. | 
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Four of them at the leaſt) If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if the 
franchiſe be a county of itſelf, and hath not four juſtices 
(2) it is not within this ſtatute, but is left to the remedy 
which it had at common law. 2 Int. 702. 


Aud to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are 
in another ſhire; or where the bridge is within a city or 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſaid city ; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
termine ſuch annoyances, being within the limits of their 
commiſſion: and if the annoyance be preſented, then to 
make proceſs into every ſhire of the realm, againſt ſuch 
35 ought to repair the ſame, and to do further in every 
behalt as they might do, if the perſons or lands chargeable 
were in the ſame ſhire, city, or town corporate where the 


annoyance is. 22 H. 8. c. 5. |. 5. 


I the king's bench »ſually det] The preſentment at 
common law, might be before the king's bench, or at the 
alizes. 2 Inſt. 701. 


IV. Cincerning the 500 foot at the ends of bridges. 


Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
any bridges, diſtant from any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as 
often as need ſhall require; and'the juſtices, or four of 
them, (1 Q.) ſhall have power to inquire, hear and de- 
termine, in the general ſeſlions, all manner of annoyances 
of and in ſuch highways, ſo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thing 
conceraing the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the 
making, repairing, and amending of bridges. 22 H. 8. 


. 5. /. 9. 
V. Indidtment of bridges. 


1. M money ſhall be applied to the repair of bridges, until 
preſentment be made by the grand jury at the aſſizes or lions, 
if their inſufficiency, inconveniency, or want of reparation. 


12 G. 2. c. 29. f. 13. : 
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2, An indictment for not repairing a bridge, ought tg 
ſhew what ſort of a bridge it is, whether for carts and car. 
riages, or for horſes, or tor footmen only. L. Raym, 1175, 

3. If a man be indicted for that by reaſon of the tenure 
of certain lands he is bound to repair a bridge, it muſt be 


alledged where thoſe lands lie. 2 H. H. 181. 


4. Any particular inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de. 
fendant to an indictment for not repairing it, and be 
liable to pay the whole fine aſſeſſed by the court, for the de- 
fault of repairs, and iha}l be put to his remedy at law fora 
contribution from thoſe, who are bound to bear a propor. 
tionable ſhare in the charge; for the neceiſity of the caſe 
requires the greateſt expedition in caſes of this nature: 
for bridges being of abſolute neceſſity, are not to lie un- 
repaired till ſuits are determined. 1 Haw. 221. 

5. If a manor be held by the ſervice or tenure of re. 
pairing a common bridge or highway, and that manor 
afterwards comes to be divided into ſeveral hands; every 
one of thele aliences being tenants of any parcel, either 
of the demeſnes or ſervices, ſhall be liable to the whole 
charge, and are contributory among themſelves. And 
tho' the lord of the manor might, upon the ſeveral alie- 
nations, agree to diſcharge thoſe that purchaſed of him, 
of ſuch repairs; yet that ſhall not alter the remedy for 
the publick, but only bind the lord and thoſe that claim 
under him. As the whole manor, and every part of it, 
in the poſſeſſion of one tenant, was once chargeable with 
the reparation , ſo it ſhall remain, notwithſtanding any 
act of the proprietor : It ſhall not be in his power to ap- 
portion the charge whereby the remedy for publick bene- 
fit ſhould be made more difficult, or by alienations to per- 
ſons unable, to render it, in reſpect of the parts which 
ſhould come into ſuch hands, quite fruſtrate. 1 Sal. 

58. | 
s 6. It hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the fame; 
and it is ſaid, that in ſuch caſe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea. 1 
Haw. 221. ; 


7. It ſeemeth, that no inhabitant of a county ought to 
be a juror, for the trial of an iſſue, whether the county 
be bound to ſuch repairs or not; and therefore the jut) 
muſt come trom ſome adjacent county. 1 Hat. 8 , 
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And it ſeemeth that the ſame objection may lie as to the 
juſtices, where they are (as it may probably happen) all 
intereſted. In which caſe it ſeemeth that the trial ſhall be 
in the next county. For where an impartial trial cannot 
de had in the proper county, it ſhall be tried as near 
to the ſame as may be. As in the caſe of the king and 
the inhabitants of the county of the city of Norwich, con- 
cerning a county bridge, the trial was in Suffolk, Bur- 
row. Mansfield. 859, 860. 

But by a ſpecial ſtatute, an inhabitant of the county, 
in ſuch caſe, may be a witneſs. 1 An. it. 1. c. 18. 

8. No fine, iſſue, penaity, or forfeiture, upon any preſent- 
ment, or indiciment for not repairing bridges, or the highways 
at the ends of bridges, ſhall be returned into the exchequer, but 
ſhall be paid to the treaſurer, to be applied towards the ſaid re- 
fairs, and not otherwiſe. 1 Ann. ſt. 1. c. 18. ſ. 4. 

g. Aud no preſentment or indiftment for not repairing bridges, 
or highways at the ends of bridges, ſhall be removed by cer- 
tiorari out of the county into another court, 1 Ann, ſt. 1. 
. 8. | 

But a = lies to remove an order made by the 
juſtices, concerning the repair of a bridge, purſuant to a 
private act of parliament; and the juſtices ought to re- 
turn the private act upon which their order is founded, 
Dalt. 504. 

E. 4G. 2. X. and the inhabitants of Handfworth. Upon 
motion to quaſh a certiorari to remove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it 
was inſiſted, that by the 1 An. c. 18. the certiorari is taken 
away, To which it was anſwered, and reſolved by the 
court, that this act extendeth only to bridges where the 
county is charged to repair; and that where a private per- 
ſon or pariſh is charged, and the right will come in que- 
ſtion, the act of the 5 C6 V. c. 11. hath allowed the 


granting a certiorari. And therefore they refuſed to quaſh, 
dr, 900. 


VI. Charges of repairing. 


By the 12G. 2. c. 29. The charges of repairing and 
amending bridges, and highways at the ends of bridges, 
ſhall be paid out of the general county rate. þ 1. 


VII. Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint 
two ſurveyors, with ſalaries, to ſee the bridges amended, 


22 H. 8. c. 5. 7.4. 
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Bꝛidges. 
And this buſineſs of ſurveying the bridges, for the more 
convenience, is uſually annexed by the juſtices to the of. 


fice of the high conſtables; for which they have by dis 
clauſe power to allow them ſalaries. 


VIII. Manner of repairing, 


I. It ſeemeth to be clear, that thoſe who are bound te 
repair bridges, muſt make them of ſuch height and ſtrength, 
as {hall be anſwerable to the courſe of the water, whether 
it continue in the old channel, or make anew one. 1 Hay, 
221. 

2. And perſons are not treſpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying thereon the 
requiſite materials. 1 Flaw. 221. 


AX. Purchaſing lands adjoining. 


The juſtices at their ſeſſions may purchaſe any parcel ai 
land, adjoining or near to any county bridge, for the more 
commodious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hand; 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands ſo purchaſed, ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges. 14 6.2 
c. 33. 


X. Contracting for a term of years. 


By the 12 G. 2. c. 29. f. 14. When any publick 
bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the juſtices at their general or 
quarter ſeſſions, after preſentment made by the grand jury 
of their want of reparation, may contract with any perſon 
for rebui:ding, repairing, and amending the ſame, for 
any term not exceeding ſeven years, at a certain annual 
ſum. | 

In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame. 

And juch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
ot, to the clerk of the peace. | 
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And all contracts when agreed to, and all orders rela- 
ting thereto, ſhall be entred in a book to be kept by the 
clerk of the peace for that purpoſe; who ſhall keep the 
me amongſt the records of the county, to be inſpected by 
any of the juſtices at all ſeaſonable times, and by any per- 
ſon employed by any pariſh or place, contributing to the 
fume without fee. 


Indictment for a bridge out of repair. 


: Y the oaths of good and law- 
Weſtmorland. B ful men of the . county aforeſaid, then 


and there ſworn and charged to inquire for our ſaid lord the 
line, and the body of the county aforeſaid, it is preſented, that 
certain common bridge, over the river — commonly call- 
ad bridge, lying and being in the pariſh of in 
the county aforeſaid,” in the king's common highway there, leading 

om the market town of to the market town 7 
in the ſaid county, altogether and from the time whereof the 
memory of man is not to the contrary, being a common king's 
highway for all the lieges and ſubjetts of our ſaid lord the king 
and of his anceſtors, with their horſes, carts, and carriages to 
go, paſs, ride, and travel at their pleaſure, on the 
day of in the year of the reign of was, 
and yet is in great decay, broken, and ruinous, ſo that the lieges 
and ſubjetts of our ſaid lord the king, upon and over the ſaid 
bridge with their horſes, carts, and carriages could not and can- 
nt go, paſs, ride, and travel, without great danger, to the 
grievous damage and nuſance of all the lieges and ſuljecis of our 
ſad lord the king, upon and over the ſame bridge going, paſſmg, 
riding, and travelling, and againſt the peace of our ſaid lord the 
ting, his crown and dignity. 

And that the inhabitants of the county aforeſaid, the com- 
mmm bridge aforeſaid ( ſo as aforeſaid being in decay) ought to 
repair and amend, when, and ſo often as it ſhall be ne- 
ceſſary, ; : 

(Or, And that A. O. late of —— = 5 the ſaid county, 
gentleman, by reaſon of his tenure of certain lands lying in the 
pariſh of —— aforeſaid, and elſewhere in the faid county, 
ought ta make, repair, am amend the ſaid common bridge, as 
ten as and when it ſhall be neceſſary. ] 


Puggerp. 
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What it is. 


committed by carnal knowledge, againſt the ordinance of 


Thepuniſhment. 


Navy. 


Buggerv. 


1. UGGERY (from the Vralian bugarone, a bug. 

gerer, this vice being ſaid to have been brought 
into England out of Italy by the Lombards) is a deteſtable 
and abominable fin, amongſt chriſtians not to be named, 


the Creator, and order of nature, by mankind with man. 
kind, or with brute beait, or by womankind with brute 
beaſt. 3 Inſt. 58. 

2. And by the ſtatute of 25 H.8. c. 6. Buggery com. 
mitted with mankind or beaſt is made felony without, be. 


nefit of clergy. And the juſtices of the peace may hear 1. 
and determine the ſame, as in caſes of other felonies. 

3. Which ſaid ſtatute making it felony generally, there der 
may be acceſſaries both before and after. But thoſe that 8 


are preſent, aiding and abetting, are all principals. And 
altho* none of the principals are admitted to their clergy, 
yet acceſſaries before and after are not excluded from 
clergy. 1 H. H. 670. 

4. If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14) it is no fe- 
Tony in him, but in the agent only, But if buggery be 
committed upon a man of the age of diſcretion, it is felony 
in them both. 3 Inft. 59. 1 H. H. 670. 

5. By the articles of the navy (22 G. 2. c. 33.) if any 
perſon in the fleet ſhall commit the unnatural and deteſt- 
able ſin of buggery or ſodomy, with man or beaſt; he 


ſhall be puniſhed with death by the ſentence of a court 
martial. 
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Offences againſt the houſe of another, which fall 
ſhort of burglary, belong to title Larceny, un- 
der the head Larceny from the houle. 

J. What is burglary, 
II. Puniſhment thereof. | 
HI, Reward for convicting a burglar 


T. What is burglary. 
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. HE word burglar ſeemeth to have been brought Derivation 1 
| unto us out of Germany by the Saxons, and to be burglary. 


derived of the German burg, a houſe, and larron a thief, 
probably from the Latin, /atro, latronts. 


2. Burglary is a felony at common law, in breaking and Definitian of 
entring the manſion houſe of another, in the night, with intent durzlan. 


to commit ſome felony within the * whether the felonious 
intent be executed or not. Hale's Pl. 79. 

— Breaking] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in this caſe; but there muſt be an 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is not breaking. So it is 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the 
glaſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is burg- 
ary, for there was an actual breaking of the houle. 
34%. 64. | 

And Lord Hale ſays, theſe acts amount to an actual 
breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting back 
the lock, or the leaf of a window, or unlatching the door 
tat is only latched. 1 H. H. 552. 

At a meeting of the judges upon a ſpecial verdiCt, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a rupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
dir Michael Foſter ſays, with regard. to cupboards, preſſes, 
lockers, and other fixtures of the like kind; it ſeemeth, 
that, in favour of life, a diſtinction ought to be made 

tween Caſes relating to mere property and ſuch om_ 

; ; 110 


284 


Burglarv. 


life is concerned. In queſtions between the heir or de. 
viſee and the executor, whoſe fixtures may with propriet 

enough be conſidered as annexed to, and parts of the 
freehold. The law will preſume, that it was the inten. 
tion of the owner, under whoſe bounty the executor 
claimeth, that they ſhou}d be ſo conſidered; to the end 
that the houſe might remain to thoſe, who by operation 
of law, or by his bequeſt, ſhould become intitled to it, 
in the ſame plight he put it or ſhould leave it, intire and 
undefaced. But in capital caſes, it ſeemeth, that fuch 
fixtures, which merely ſupply the place of cheſts and 
other ordinary utenſils of houſhold, ſhould be conſidered 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe, 
Fel. 108, 9. a 

AA. 8. G. K. and Gray. One of the ſervants in the houſe, 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted and 
tranſported. Str. 481. 

By the ſtatute of the 12 A. c. 7. If any perſon ſhall 
enter into the manſion houle of another, by day or night, 
without breaking the ſame, with an intent to commit 
felony, or being in ſuch houſe ſhall commit any felony, 
and ſhall in the night time break the ſaid houſe to get out, 
he ſhall be guilty of burglary, and ouſted of the benefit 
of clergy, in the ſame manner as if he had broken and 
entred the houſe in the night time, with intent to commit 
ſclony. 

H. 4 G. 2. Joſhua Cornwalt's cafe. He was indicted 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a ſervant in the houſe, where the 
robbery was committed, and in the night time opened the 
ſtreet door, and let in the other priſoner, and ſhewed him 
the ſide-board, from whence the other. priſoner took if 
plate: then the defendant opened the door and let hi 
out; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
other. But afterwards at a meeting of all the judges at 
Serjeants Sun, they were all of opinion that it was burglaty 
in both, and not to be diſtinguiſhed from the cafe where 
one watches at the ſtreet end, whilſt another goes in and 
commits the burglary, which hath often been ruled to be 
burglary in both: and upon report of this opinion the de- 
fendant was executed. Str. 881. 


And 


r de. 
Priety 
F the 
nten. 
Cutor 
> end 
ation 
to it, 
e and 
ſuch 
$ and 
dered 
ng of 


e uſe, 


1ouſe, 

with 
t was 
d and 


{hall 
ught, 
mmit 
-Jony, 

d 
t Out, 
enehit 
| and 
mmit 


Jicted 


lence 
re the 
d the 
him 


"2 
but 


ether 
h the 


Burglary, 


Aud entring] It is deemed an entry, when the thief 

breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is withig any part of the houſe ; or 
when he putteth a gun into a window which he hath 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill; this is an entry and break- 
ing of the houſe : but if he doth barely break the houſe, 
without any. ſuch entry at all, this is no burglary. 3 
n/t. 64. 
215 1 caſe of George Gibbons, at the Old Bailey in June 
1752 ; Gibbons was indicted for burglary in the dwelling 
houſe of John Allen. It appeared in evidence, that the 
priſoner in the night time cut a hole in the window ſhut- 
ters of the proſecutor's ſhop, which was part of his dwel- 
ling houſe ; and putting his hand thro” the hole, took out 
watches and other things, which,hung in the ſhop with- 
in his reach : but no entry was proved, otherwiſe than by 
putting his hand thro' the hole. This was held to be burg- 
lary, and the priſoner was convicted. Fe. 107, 8. 

if divers come in the night to do a burglary, and one 
of them break and enter, the reſt of them ſtanding to 
watch, at a diſtance, this is burglary in all. 3 fl. 64. 


The manſion houſe] This includes alſo churches, and the 
walls and gates of a walled town. 1 Haw. 103. 

Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as part 
thereof; and conſequently burglary may be committed in 
them : but if they be removed at any diſtance from the 
houſe, it ſeems that it hath not been uſual of late to proceed 
againſt offences therein as burglaries. 1 Haw. 104. 

And lord Hale ſays more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
houſe, dairy-houſe, if they are parcel of the meſluage, 
tao“ they are not under the ſame roof, or joining con- 
tiguous to it; and fo, he ſays it was agreed by all the 


judges: but if they be no parcel of the meſſuage, as if a 


man take a leaſe of a dwelling houſe from one, and of a 
barn from another; or if it be far remote from the dwel- 
ling houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel thereof, as if it ſtand a bow-ſhot off 
from the houſe, and not within or near the curtilage of 
the chief houſe, then the breaking is not burglary, for 
it is not a manſon houſe, nor any part thereof. 1 H. 

Hl. 558, 9. ; 
To break and enter a „h, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works 
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works or trades there in the day time, is not 
but only larceny; but if he, or his ſervant af, ofa 
lodge in the ſhop at night, it is then a manſion houſe. is 
ws burglary my be committed. 1 H. H. 557, 8 2 
It is not neceſſary to make it burglary, that an 
be actually in the houſe i 
eee „ waps » - the very time of the offence 
At Newgate ſeſſions, in Fanuaery 17 50, 

and Miles Nutbrown were — for eee 5 
ling houſe of one Mr. Patney at Hackney, and ſtealing 
divers goods. It appeared by Mr. Fakney's evidence * 
he held this houſe for a term of years not yet expired and 
made uſe of it as a country houſe in the * his 
chief reſidence being in Landon: That about the latter end 
of the laſt ſummer, he removed with his whole family to 
his houſe in the city, and brought away a ene 
part of his goods: That in November laſt, his houſe was * 
broke open, and in part rifled; upon which he removed 2 
the remainder of his houſhold furniture, except a clock 
and a few old bedſteads, and ſome lumber of very liche 
value; leaving no bed, or kitchin furniture, or any thin 
elſe for the accommodation of a family. Mr. * 
qa aſked, whether at the time he fo disfurniſhed 15 
_ he had any intention of returning to reſide there 
eclared that he had not come to any ſettled reſolution 
whether to return or not; but was rather inclined totally 
to quit the houſe, and to let it for the remainder of his 
—_ The fact the priſoners were charged with was ſuf— 
3 proved; and was committed about midnight the 
ſt of January laſt. The court was of opinion, that the 
proſecutor having left his houſe, and disfurniſhed it in che 
manner before mentioned, without any ſettled reſolution 
of returning, but rather inclining to the contrary, it could 
not, under theſe circumſtances, be deemed his dwelling 
houſe, at the time the fact was committed; and accord- 
ingly directed the jury to acquit the priſoners of the bur- 
glary, which they did, but found them guilty of felony 
in ſtealing the clock and ſome other ſmall matters. And 
they were ordered for tranſportation. — And the 
diſtinCtion is this: Where the owner quitteth the houſe, 
—_ revertendi it may {till be conſidered as his manſion 
_— tho? no perſon be left in it; many citizens, and 
ome lawyers, do ſo from a principle of good huſbandry, in 
Kan — . = for a long vacation. But there muſt be 
ntion of returning, otherwiſe it wi 5 
1 g, © will be no burg 
In the night] Lord Coke ſays, as long as the day con- 


i tinues, whereby a man's countenance may be diſcerned, it 
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called day; and when darkneſs comes, and day light is paſt, 
ſo as by the light of day you cannot diſcern the counte- 
nance of a man, then it is called night. And this doth ag- 
prayate the offence ; ſince the night is the time wherein 
man is at reſt, and wherein beaſts run about ſeeking their 
rey. Hence in ancient records, the twylight was ſigniſied, 
when it was ſaid, inter canem & lupum, (between the dog 
and the wolf; ) for when the night begins, the dog ſleeps, 
and the wolf ſeeketh his prey. 3 If. 63. 

At the Lancaſter Lent aſlizes 1771; K. and Waddington. 
There was an indictment for burglary, alledging the fact 
to be committed in the night, but not expreſſing about what 
hour it was done. Mr. juſtice Gould held the indictment 
inſuficient as for a burglary, and directed the priſoner to be 
found guilty of a ſimple felony only. He ſaid, that ac- 
cording to the old doctrine, a burglary might be committed 
zany time between ſun ſetting and ſun riſing ; but that 
the rule now eſtabliſhed is, that it cannot be committed 
during the crepuſculum; that therefore it is neceſſary to 
ſpecify the hour, in order that the fact may appear upon the 
face of the indictment to be done between the twylight of 
the evening and that of the morning. 

Accordingly, Sir William Blackſtone ſays, the better opi- 
nion ſeems to be, that if there be daylight enough, begun 
or left, to diſcern a man's face withal, it is no burglary. 
But this doth not extend to moonlight; for then man 
midnight burglaries would go unpuniſhed : and beſides, 
the malignity of the offence doth not fp properly ariſe from 
ts being done in the dark, as at the dead of night; when 
al the creation, except beaſts of prey, are at reſt ; when 
ſeep has diſarmed the owner, and rendered his caſtle as it 
were defenceleſs. 4 Black. 224. 


Mitb intent to commit felony] There can be no burglary, 
but where the indictment both expreſly alledges, and the 
rerdict alſo finds, an intention to commit ſome felony ; for 
it it appear, that the offender meant only to commit a treſ- 
pals, as to beat the party, or the like, he is not guilty of 
burglary. 1 Haw. 105. 

However it ſeems the much better opinion, that an 
Intention to commit a rape or other ſuch crime, which 
s made felony by ſtatute, and was a treſpaſs only at com- 
mon law, will make a man guilty of burglary, as much 
if ſuch offence was a felony at common law; becauſe 


wherever a ſtatute makes any offence felony, it incident- ' 


ally gives it all the properties of a felony at common law, 
1 Haw, 105 
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Whither the felonious intent be executed or not) Thus they 
are burglars, who break any houſe, or church in the 
night, although they take nothing away. And herein 
this offence differs from ,robbery, which requires thy 
ſomething be taken, tho” it is not material of What 
value. ' 

Where a man commits burglary and at the ſame tins 
ſteals goods out of the houle, it is alſo larceny; and i 
he be acquitted of the burglary, he may notwithſtagding he 
indicted of the larceny ; for they are ſeveral offences, tio 
committed at the fame time. And burglary may he, 
where there is no larceny; and larceny may be, where 


there is no burglary. 2 H. H. 246. 


II. Puniſhment thereof. 
By the 18 El. c. 7. and 3 W. c. 9. Benefit of clery 


is taken away in caſes of burglary, both from the principa| 
and the acceſſary before; but in all caſes of burglary, 
acceſlaries after muſt have their clergy. 2 H. H. 304 
1 Haw. 357, 358. 

But by the 10G. 3. c. 48. Every perſon who fhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or filver plate watch or watches, knowing the 
ſame to have been ſtolen, ſhall in all cafes where ſuch 
jewel or jewels, or gold or filver plate ſhall have been fele- 
niouſly ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing thę ſame, be triable as well before con- 
viction of the principal felon whether he be in or out «f 
cuſtody, as after his conviction : and if ſuch perſon ſo 
buying or receiving ſhall be convicted thereof, he ſhall be 
guilty of felony, and tranſported for 14 years. 


III. Reward for convifting a burglar. 


1. It may be obſerved, in the firſt place, that it is pro- 
vided by the 24 H. 8. c. 36. That there ſhall be no forfei- 
ture of lands or goods, for killing any perſon that attempts 
to commit burglary. 

Bur beſides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advai- 
tages and rewards for apprehending and convicting him in 
due courſe of law; which are as follows: 

2. By the 25 G. 2. c. 36. The charges of proſecuting 
and convicting a burglar, ſhall be paid by the treaſurer 0i 
the county where the burglary was committed, on pio: 
ducing to him the osder of the court for that pony 
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which the clerk of aſſize, or of the peace, ſhall make out, 
for the fee of 18. /. 11. | | | 

And alſo the charges of poor witnefles appearing on 
their recognizance, by the 27 G. 2. c. 3. on paying 6d 
for the order: except in Miduliſex, where the ſaid charges 
ſhall be paid by the overſeers of the poor where the perſon 
was apprehended. 

And by the 18 G. 3. c. 19. The court, before whom 
any perſon hath been tried and convicted, or tried and 
acquitted, in caſe it ſhall appear to the ſaid court that 
there was a reaſonable ground of proſecution, and that 
the proſecutor had bona fide proſecuted, may order the 
treaſurer to pay to ſuch proſecutor ſuch ſum as they 
ſhall think reaſonable, not exceeding the expences he was 
la fide put unto, making alſo, if he ſhall appear to be 
in poor Circumſtances, a reaſonable allowance for his 
trouble and loſs of time. And the juſtices in ſeſſions 
may lay Cown or alter from time to time ſuch rules and 
regulations, as to ſuch coſts or charges thereafter to be 
allowed to any perſon, as to them ſhall ſeem juſt : which 
rules and regulations, having received the approbaticn 
and ſignature of one or more of the judges of aſſize, ſhall 
be binding, and not otherwiſe, on a!! perſons whatſoever, 


þ7> 9. 


tying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering of apprehending ; and if any diſpute 
aile between ſeveral perſons to diſcovering or apptehend- 
ing, the judge ſhall appoint the certificate into ſo many 
lures to be divided among the perſons concerned, as to 
him ſhall ſeem juſt and reaſonable : 

And if any perſon ſhall happen to be ſlain by ſuch bur- 
gar, in endeavouring to apprehend him, the executors or 
ror of ſuch perſon flain ſhall have the like cer- 
tikcate ; | 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted; for 
which he ſhall have 1s and no more: 

And the ſaid certificate ſhall be once aſſigned over; and 
the original proprietor, or the aſſignee of the ſame, ſhall 
by virtue thereof be diſcharged from a!l manner of pariſh 
ind ward offices, within the pariſh and ward where the 


telony was committed. 10@& 11 V. e. 23. 
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In the caſe of the King and Derlyſpire, T. 1 C. 3. The 
defendant John Derlyſbire was indicted at the ſeſſions for 
refuſing to take upon him the office of con/?able for the ma. 
The indictment being removed b 
certiorari, the cauſe was tried at J/arwick aſſizes, and the 
jury found ſpecially, that the defendant was a fit perſon 
in all reſpects to be nominated and elected to the office, 
unleſs diſcharged or exempt therefrom by reaſon of a cer. 
titcate he had under this act. It appeared that the uſage 
at Birmingham had been, annually at the court leet there, 
for the jury to elect two conſtables for the manor of Bir. 
mingham generally, and one conſtable for the hamlet of De. 
ritend (a diſtinct vill within the ſaid manor) particularly: 
that the manor of Birmingham extends into and compre. 
hends the whole town and pariſh of B:irmingham, and alſo 
the ſaid hamlet of Deritend that the conſtables ſo elected 
for the ſaid manor of Hirmingbam generally, have juriſ. 
diction and authority, as conſtables, not only throughout 
the ſaid town and pariſh of P:rmingham, but alſo within 
and throughout the {aid hamlet of Deritend : that the con- 
ſtable of Deritend is elected out of the inhabitants of De. 


: ritend only; and the conſtable fo elected for Deritend par- 


ticularly, and the ſaid conſtables ſo elected for the faid 
manor of Birmingham, have ſeverally equal and con- 
current juriſdiction within the ſaid hamlet of Deritend, 
The queſtion reſerved for the opinion of the court was, 
whether the ſaid Fohn Derby/hire, notwithſtanding the cer- 
tificate, is liable to ſerve the ſaid office. Againſt him, it 
was urged, that the diſcharge by the act is, from all pariſh 
and ward offices, within the pariſh or ward wherein the 
felony was committed. But the limits of this man's of- 
fice extend beyond the pariſh of Birmingham; therefore 
this is not a pariſh office. And there is no ſuch diviſion 
in this place as a ward; therefore no ward office. But 
a conſtable is not a pariſh officer at all. It was a common 
law office, before pariſhes exiſted; and is as ancient as 
towns or leets: and a pariſh is not a common law diviſion, 
but an eccleſiaſtical one. On the other hand, it was an- 
ſwered, that he is at leaſt a pariſh officer (whatever more 
he may be); becauſe his office extends throughout the 
whole pariſh of Birmingham. And he is an inhabitant of 
the pariſh of Birmingham. Therefore, though he be alſo 
conſtable of the manor, which includes the pariſh ; yet 
he is certainly a pariſh officer, notwithſtanding that greater 
extent of his juriſdiction or power. By the court: The 


only queſtion is, whether the conſtable of the manor of 


Eirmunghan is a pariſh officer of the pariſh of Birmingham. 
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This term pariſb officer doth not include every office exer- 
tied in the pariſh: if it did, it might even take in the 
oßce of high ſheriff of the county. A pariſh officer is 
«ative to the pariſh, and confined to the pariſh only. A 
conſtable of a pariſh, may be called a pariſh officer; but 
his man hath a much larger juriſdiction than the pariſh 
only ; for he hath the juriſdiction over the whole manor, 
which extends much beyond the pariſh ; and the parith is 
ly a part of that diſtrict, over which it is to be exer- 
ciſed, And the act doth not intend the certificate to be a 
charge from an office, whereof the functions are to be 
exerciſed out of the limits of the pariſh. This man can- 
ot be eſteemed a pariſh officer, either from the origin of 
his office, or from the nature, or from the exerciſe of it, 
Burrow, Mansfield. 1182. | 

. And moreover,- as a further reward, every perſon 
who ſhall apprehend any perſon guilty of burglary, and 
proſecute him to conviction, ſhall have a certificate under 
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—_ the hand of the judge, without fee, to be made out and iy 
f H. (elivered before the end of the aſſiges, certifying the con- is 
4 par viction, and in what pariſh the burglary was committed, 1 
de foul 2nd alſo that the burglar was taken by the perſon claiming 1 
en the reward; and if any diſpute ſhall happen to ariſe be- 1 
ROW tween the perſons claiming, the judge ſhall by the ſaid f 
$a certificate appoint the ſame to be paid amongſt the parties 
en caiming the fame, in ſuch ſhare and proportion as to him » 
i 1 ſhall ſeem juſt and reaſonable: | 5 
paridh And on tender of ſuch certificate to the ſheriff, and 9 
+ thi demand made, he ſhall pay to the perſon ſo intitled, the 8 
OP lum of 401, without fee or deduction, within one month Y 
1 after ſuch ter der and demand, on pain of forfeiting 4 
be e, vi fie. colts. f chm. 6 3, 6 C. eas | 
But þ 10. * 1 x 
mmon 5. And if any watchman, or any other perſon, be killed, 4! to the exe- [ 
us in endeavouring to apprehend any ſuch burglar, his exe- n in 
fon tors or adminiſtrators ſhall have a certificate delivered 1 
as an- acer the hand and ſeal of the judge, or of the two next | 
more juſtices of the peace, of ſuch perſon being ſo killed; 
ut the wich certificate they thall, on ſufficient proof before them F; 
ant of made, give without fee, whereupon, ſuch executor or 7 
8 aminiſtrator ſhall be intitled to receive the like ſum of j 
\; yet 4] in like manner, 5 Ann. c. 31. |. 2. ö 
reater * And moreover, if any perſon, being out of priſon, 40 l and a er- ke, 
The ug comnut any burglary, and afterwards diſcover two don, for con- ) 
A a more the like offenders, fo as two or more be convict- — dwo ac- 
g ban. : he ſhall have the like reward and allowance of 4c l, 9 5 
This do all other advantages which are given to petions | 
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who ſhall apprehend and convict any the like offenders. 

and ſhall alſo have the king's pardon for all burglaries, Unto 

robberies, and felonies (except murder and treaſon) by - th 

him committed before ſuch diſcovery made; which par. . 

don ſhall be likewiſe a good bar to an appeal. 5 4% (bn 7 

c. 31. / 4+ Bug 
- 10 the ſheriff on producing the certificates, aud mw 

receipts for the ſaid rewards, may deduct the ſame on hi | 

accounts; and if he have not money in his hands, he hal 

be repaid out of the treaſury, on certificate from the cleck 


— 


being, 


of the pipe. 5 Ann. c. 31. / 3. Weſt 


Or inſtead of charging the ſame in his accounts, he mzy 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 6. . 
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Warrant to apprehend a burglar. ing b. 

: eter, 
Weſtmorland. f To the conſtable of. end 

then « 


ORASMUCH as A. I. f in the county of 4 

| yeoman, hath this day made information and con- n 
plaint upon oath, before me J. P. eſquire, one of his majiſhj'; 

Juſtices of the peace for the ſaid sounty, that yeſterday in tl. 

night the divelling houſe of him the ſaid A. I. at afire- 


broken open, and one ſilver tankard of the value of 51, of the 
goods and chattels of him the ſaid A. I. feloniouſly and burgia- 
rioufly ſtolen, taken and carried away from thence ; and that 
he hath juſt cauſe to ſuſpett, and doth ſuſpect, that A. O. lat 
in the county - 4 tabourer, the, ſpid felony and 
burglary did commit : Theſe are therefore, in his ſaid mojo). 


name to command you, that immediately upon fight hereaf qu 
do apprehend the ſaid A. O. and bring him = me to an- 3 
fwer the premiſſes, and to be further dealt withal according t * 
law. Herein fail you nit. Given under my hand and fea Wi |... 
the =—— day of in the year & look 
| effer 

Indictment for proper burglary. IF 
Weſtmorland. 3 jurors for our lord the king un 7 
their cath preſent, That A. O. late f E 

i the county of labourer, on the ——— 4) erel 
of in the year of the reign of —— at the ber il ®. 
of one in the night of the ſame day, with force and arms, bur 
4 i the county of the dwelling honſe of A. L * 


feloniaiſy 


Burglary. 


fulniouſly and burglariouſly did break and enter, with intent 
kim the ſaid A. I. of his goods in the ſame dwelling houſe then 
ting, felonrouſly and burglariouſly td ſpoil and rob, and the 
ſame goods er and burglariouſly to ſleal, take, and carry 
cy; againſt the peace of our ſaid lord the king, his crown 
end gignity. 


Indictment for burglary and larceny, 


Weſtmorland. HE jurors for our lord the king upon 

# 4 their oath preſent, That A. O. late of 
— 1 the county of labourer, on the day 
in the year of the reign of betwixt 
tle hours of ten and eleven in the night of the ſame day, with 
wee and arms, at in the county 0 the dwell- 
ng bouje of A. I. felonioufly and burglariouſly did break and 
nter, and ane filver tankard of the value of 5 l, of the goods 
end chattels of him the ſaid A. I. in the ſame dwelling houſe 
then and there feloniouſly and burglariouſly did ſteal, take, and 
punt of carry away ; againſt the peace of our ſaid lord the king, his 
e nun and dignity. 


lariouſy * urning . 
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burgla- . 1 Aliciouſly and voluntarily burning the hauſe of ano- Houſeburning at 
and that ther, by night or by day, is felony at the common law. _ common 


O. la: WH Haw. 105. 


on Fo Malicinuſly and voluntarily] For if it be done by miſ- 
rel „auce or negligence, it is no felony. 3 Inf, 67. 

n, 4 A ; Yet if a man maliciouſly intending only to burn one 
ae perſon's houſe, happens thereby to burn the houſe of an- 


and jd cher, it is certain that he may be indicted as having ma- 
iciouſly burned the houſe of that other; for where a fe- 
hnious deſign againſt one man miſſeth its aim, and takes 
fect upon another, it ſhall have the like conſtruction 


5 if it had been levelled againſt him who ſuffers by it. 
3 | Haw, 106. 


. late if Burning] Neither a bare intention to burn a houſe, nor 
— do Len an actual attempt to do it by putting fire to a part 


the how Wi a houſe, will amount to felony, if no part of it be 


burned but if any part of the houſe be burnt, the offen- 
dee is guilty of felony, notwithſtanding the fire afterwards 
* put out, or go out of itſelf. 1 Haw, 106, 
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The houſe] Not only 2 manſion-houſe, and the prinei. 
pu parts thereof, but alſo any other houſe, and the out. 
uildings, as barns and ſtables adjoining thereto; ang 
alſo barns full of corn, whether they be adjoining to any 
houſe or not, are ſo far ſecured by law, that the mali- 
cious burning of them is felony at common law, 1 Hau. 


105. 


Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 
or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn. 
ing the ſame : Alſo, that it ſeems the much ſtronger opi- 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, 


but in the event burns his own only, is not guilty of fe. 


lony; but however it is certainly an offence highly pu. 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it; and the offender 
may be ſeverely fined, and impriſoned during the king's 
pleaſure, and ſet on the pillory, and bound to his good 
behaviour. 1 Haw. 106. 

And ſo it was in Holmes's caſe, M. 10 Cha. Hane 
was indicted at Newgate ſeſſions, and convicted, for that 
he, being pofleſſed of a houſe in London for fix years, 
remainder to another for three years, reverſion to the cor- 
poration of Haberdaſbers in fee, did burn the ſaid houſe. 
And the indictment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 
opinion of Croke juſtice, that it was not felony to burn x 
houſe whereof he was in poſſeſſion by virtue of a leaſe for 
years. For they ſaid, the burning of a houſe is not fe- 
lony, unleſs it be the houſe of another, Wherefore he was 
diſcharged of the felony. But becauſe it was an exorbi- 
tant offence, they ordered, that he ſhould be fined 5ool 
to the king, hd impriſoned during the king's pleaſure; 
and ſhould ſtand upon the pillory, with a paper on his 
head ſignifying the offence, at We/tminfler and at Chech- 
ſide, upon the market day, and in the place where he 
committed the offence ; and ſhould be bound to his good 
behaviour during life. Cy. Car. 376, | 

In the caſe of Elizabeth Harris, at Ayl;ſbury, Lent aſ- 
fizes 1753, before Mr. Juſtice Deniſon ; Elizabeth Harri, 
a girl of 14 years of age, and of ſufficient underſtanding 
for her years, was indicted for malicioufly ſetting fire 
to, and burning a dwelling houſe in the poſſeſſion of E- 
mard Stokes : and Anne, the wife of William Courſe, was 


indicted as an acceſſary to the felony before the - 
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The priſoner Elizabeth Harris was the daughter of the 
riſoner Aune by a former huſband, ohn Harris, It ap- 
peared in evidence at the trial, that John Harris died 
ſaled of the equity of redemption of this houſe and of an- 
other adjoining to it, ſubject to a mortgage term for 20h. 
and that the equity deſcended to his eldeſt ſon, a child 
|} with other children under the care of their mother 
the priſ.ner Aun; who was intitled to dower out of theſe 
houſes, but no dower was ever aſſigned : That Anne hav- 
ing the care of her ſon and his eſtate, let theſe houſes to 
Etward Stakes at the rent of 51 a year, and received the 
ent for ſome time; but having a large family of children, 
hz was obliged to aſk relief of ine pariſh where ſhe lived: 
That he was denied ſuch relief, on account of theſe 
houſes ; the pariinioners inſiſting, that the overſeers of 
of the poor ſhould be let into the receipt of the rent, bee 
fore ſhe thould be intitled to any parochial relief: That 
thereupon ſhe frequently declared, the would {-t the houſ- 
ing on fire, if the parlih did not relieve her; that ſhe 
had young children, whom the pz.ith could not puniſh, 
tho! they migut puniſh her; and the would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
houſing down: And many other declarations of the like 
kind ſhe made, which diſcovered an obſtinate reſolution 
in her to burn the houſes, rather than ſubmit to the terms 
the pariſhioners inſiſted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Aune, who went from 
home on purpoſe to be abſent at the time the fact was 
committed ; and that no other houſe was burnt. The 
jury found both the priſoners guilty. But a doubt ariſing 
by reaſon of the intereſt the priſoner Anne had in the 
houſe, Mr. juſtice Deniſon thought proper to reſpite judg- 
ment, in order to take the opinion of the judges, on the 
cale, July 2d, 1753, at a meeting of the judges, it 
was unanimouſly agreed, that both the priſoners were guilty 
of felony, The only doubt was, with regard to the inte- 
reſt the priſoner Anne had in the houſe ; and it was ground- 
ed on the reaſoning in Holmes's caſe : for had the had 
luch eſtate in the houſe as would have cleared her of the 
charge of the felony, the priſoner Elizabeth, who ated by 
ter directions, could not have been guilty of felony. 


But all the judges agreed, that the priſoner Anne's title 


o dower was not ſuch an intereſt as could bring her 


within the rule in Helmes's caſe. Holmes had the poſſeſ- 


on by legal title, and during the contiuuance of his leaſe 
could maintain his poſſeſſion againſt all mankind; and 
4 there- 
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therefore the houſe might in a limited ſenſe be called };; 
own. But in the preſent caſe, the poileſſion was in FJ. 
ward Stokes, under a demiſe from Anne in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward St:kes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deniſon fail, 
that he had no doubt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being douhtfyl, 
he thought it adviſeable to take the opinion of the judges. 

— At the next aſſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed. But Elizabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy-on condition of tranſportation. —— 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been ſeiſed of the 
freehold and inheritance of the houſe, and Stokes in polſ- 
ſeſſion under a leaſe, it would have been felony in An 
to have burnt it: otherwiſe all tenants and their con- 
cerns would be very much at the mercy of their land. 
lords. And the principle the three judges went upon in 
Holmes's caſe, doth feem to warrant this opinion. They 
conlidered the houſe then under conſideration as the pro- 
perty of Holmes, as his ewn houſe, by reaſon of the eſtate 
he had in it under his leaſe. Crete (who differed from 


them) did not diſpute the principle, but argued againſt 


the concluſion the other judges drew from it. And if 
this be fo, Mr. juſtice Fſter ſays, he does not ſee why 
it may not with ſtrict legal propriety be ſaid of a rever- 
ſioner, who ſhould maliciouſly ſet fire to houſes in the 
poſſeſſion of his tenants under leaſes from himſelf or his 
anceſtors, that he burned the houſes of another. The 
judgment in Holmes's caſe, to ſay no more of it, was a 
very merciful judgment. The houſe might with ſtrict 
legal propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, one 


temporary and limited, the other abſolute and perpetual ; 


like the perſon to whom goods are delivered, and the ab- 
ſolute owner thereof, in the caſe of larceny. Note, 
it was ſtated in this cafe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was 
the age of 14, and of ſufficient diſcretion. But if the mother 
had employed, as the threatened the would, the Jeatt of 
her children; then fe muſt have been indicted as the prin- 


*cipal, ſince the child not being of years of diſcretion was 


innocent. F/. 115, 249+ 
4 2. B/ 
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3, By the ſtatutes of 23 H. 8. c. 1. and 25 H. 8. c. 3. By ſtatute: 
No perſon who ſhall be found guilty for wilful burning Burning a dwel- 


of any dwelling houſe, or barn wherein any corn ſhall 
be, nor perſons abetting, procuring, helping, maintain- 
ing, or counſelling the fame ſhall be admitted to the be- 
nefit of clergy. 

There hath been much learned debate, how far theſe 
fatutes, which are repealed by 1 Ed. 6. c. 12, are re- 
vived by 5 & 6 Ed. c. 10. But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is now not very 
material. 

By the 4 C 5 P. & M. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. 

But acceſſaries after ſhall have their clergy. 1 H. H. 
yt Whoever ſhall wilfully and of malice burn, or cauſe 
to be burned, or aid, procure, or conſent to the burning 
of any barn, or ſtack of corn or grain, within any of the 
counties of Cumberland, Northumberland, Wejimoriand, and 
Durefme, ſhall be guilty of felony without benefit of clergy. 
And juſtices of the peace in ſeſſions may hear and deter- 
mine the ſame. 43 El. c. 13. 

4. If any perſon ſhall in the night time, maliciouſly, 
unlawfully, and willingly burn, or cauſe to be burned 
or deſtroyed, any ricks or tacks of corn, hay, or grain, 
barns, or other houſes or buildings, or kilns ; he ſhall be 


ling houſe or 
corn barns 


Burning a barn 
or ſtack of corn, 
in the northern 
counties. 


Burning in the 
night ſtacks of 
corn or hay, 
barns, houſes, 
kilns. - 


guilty of felony, but without corruption of blood, or diſ- 


Inheritance of heirs : 

And the judges of affize, or three juſtices of the peace 
(1 2,) may determine the fame, ſo that the proſecution 
be within fx months : 

And the faid juſtices, on requeſt of the party injured, 
ſhall iſſue their warrant for apprehending all ſuch per- 
ſons as ſhall be ſuſpected thereof, and take their examina- 
tion: 

And ſhall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath; yet ſo, as no perſon to be examined ſhall 
be proceeded againſt for any offence, concerning which he 
Hall be examined as a witneſs and ſhall upon his examina- 
tion make a true diſcovery : | 

And it ſuch witneſs, being duly ſummoned ſhall re- 
uſe to appear, or to be examined, they may commit him 


to the common gaol, till he ſubmit to be examined upon 


ceth: 
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Burning by the 
Black Act. 


Houſe hurning 
not bailadle. 


Burning a ſhip. 


Burning mills, 
„engines de- 
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Burning. 


And they ſhall iſſue warrants for ſummoning jurors: 
And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) thall make 
his election to be tranſported, the court ſhall cauſe judy. 


ment to be entred that he be tranſported to ſome of the 


plantations (to be mentioned in the judgment) for ſeven 
years: and if he ſhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no fuch 
election to be tranſported had been made by him. 22 & 
27 K . 7. 

5. By the 9 G. c. 22. commonly called the Black Ad, 
(waich is inferted more at length under the title Black 
AR ;) If any perſon ſhall fet fire to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or {tack of corn, 
ſtraw, hay, or wood; [And by the 10G. 2. c. 32. ,. 6, 
If any perſon ſhall wilfully and maliciouſly ſet on fre any 
mine, pit, or delph of coal or cannel coal; which of. 
fence, by /. 4. of this act, is incorporated with the of. 
fences in the Black Act] he ſhall be guilty of felony with- 


out benefit of clergy. 


And the hundred ſhall be chargeable, as in caſes of 
robbery, for the damages ſuſtained (not exceeding 2001), 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded ſo 
as to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, and 
on certificate thereof from thence, he {hall be entitled to 
the ſum of 501, to be paid by the ſheriff in thirty days, 
the ſame to be repaid to him out of tne treaſury, 

6. Such as be taken for houſeburning feloniouſly done, 
are not bailable by juſtices of the peace. 3 Ed. 1. c. 15. 
2 Il. 189. 

7. If any ſhip officer or mariner ſhall wilfully burn the 
ſhip to which he belongeth, or procure the ſame to be 
done, to the prejudice of the owner of the ſhip or goods, 
he ſhall be guilty of felony without benefit of clergy. 
1 Ann. fl. 2. c. . 

And by the articles of the navy, 22 G. 2. c. 33. 
Every perſon who ſhall unlawfully burn or ſet fire to any 
magazine, or ftore of powder, or ſhip, *boat, ketch, hoy, 
or veſlel, or tackle or furniture thereunto belonging, not 
2ppertaining to an enemy or rebel, ſhall be puniſhed with 
death, by the ſentence of a court martial, Art, 25. 

8. It any perſon ſhall burn or ſet fire to any wind ſaw 
mill, or other wind or water mill, or any of the works 
belonging thereto; he ſhall be guilty of felony without 
benefit of clergy. And if any perſon ſhall burn or ſet fire 
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to any machine or engine belonging to any mine; he ſhall 
be guilty of felony, and tranſported for ſeven years. 9. 
c. 29. 

9. if any perſon ſhall, by day or by night, in a riotous, Burning wood 
open, tumultuous, or in a ſecret and clandeſtine manner, 872wing- 
forcibly, or wrongfully and maliciouſly, burn any wood, 
or ſprings of wood, or coppice wood, he ſhall be guilty of 
felony. 1 C. ft. 2. c. 48. 6G. c. 16. 

And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and de- 
termine and adjudge the offence. 6 G. c. 16. 

But if the offender is not known, then the perſon in- 
jured ſhall have ſatisfaction from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
it cannot be known by the vercict of aſſize or jury who did 
the fact, the towns near adjoining ſhall be diſtrained to 
levy the hedge at their own coſt, and to yield damages) un- 
leſs the offender be by ſuch pariſh, town, or place, con- 
victed in ſix months. 6 G. c. 16. 

10. No perſon ſhall on any mountains, hills, heaths, Burning lag, 
moors, foreſts, chaſes, or other waſtes, burn between 30s, furze or 
Feb. 2, and June 24, any grig, ling, heath, furze, goſs or 
fern; on pain of being committed to the houſe of cor- 
rection for any time not exceeding one month, nor leſs 
than ten days, there to be whipt, and kept to hard labour. 

4& 5W. c. 23. /- 11. 

11. If any perſon ſhall ſet fire to, burn, or deſtroy any Burning gofs, 
goſs, furze, or fern, in any foreſt or chaſe without conſent furze, or fern in 
of the owner or perſon chiefly entruſted with the cuſtody * 
of ſuch foreſt or chaſe, or ſome part thereof, or ſhall be 
aiding therein, and being brought before a juſtice, ſhall be 
thereof convicted by confeſſion, or oath of one witneſs, or 
on view of the juſtice, he ſhall forfeit not exceeding 5 1, 
nor leſs than 40 8, half to the informer, and half to the 
poor; if not forthwith paid, to be levied by diſtreſs; and 
if no ſufficient diſtreſs can be found, the juſtice ſhall 
commit him to the common gaol for any time not exceed- 
ing three months, nor leſs than one month. 28 G. 2. 
© 19. / 3. 

12. If any perſon ſhall maliciouſly, willingly, and un- Burning a laden 
lawfully, burn or cauſe to be burnt, any wain or cart, cart, or fire 
laden with coals, or with any goods or merchandizes ; od. 
or any heap of wood prepared, cut, or felled for making 
coals, or billets, or talwood ; he ſhall forfeit treble da- 

Mages to the party grieved, to be recovered by action of 
treſpals : 
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treſpaſs: and alſo 10l, as a fine to the king. 37 H. g. 
c. 6. /. 4. 
Puniſhment of a Fi any ſervant, through negligence or careleſſneßz, 
ſervant 2 ſhall fire or eauſe to be fired any dwelling houſe, or out- 
Snag © houſe. 1 ule or houſes, and be thereof convicted on the oath of 
one witneſs before two juſtices, he ſhall forfeit 100 l, to 
the churchwardens of the pariſh where the fire ſhall hap. 
pen, to be diſtributed by them to the ſufferers, in ſuch 
proportions as to them ſhall ſeem juſt; and if he do not 
pay the fame immediately on demand to the churchwar. 
dens, the ſaid juſtices ſhall commit him to ſome workhouſe 
or houſe of correction for eighteen months, there to be 
kept to hard labour. 6 An. c. 31. 
Thrertning to 14. By the commiſſion of the peace, any juſtice may 
burn a houſe. cauſe to come before him, all thoſe whe to any of the 
people concerning the firing of their houſes have uſed 
threats, to find ſufficient ſecurity for the peace or their 
good behaviour towards the king and his people; and if 


they ſhall refuſe to find ſuch ſecurity, may cauſe them to 


be ſafely kept in the king's priſons, until they ſhall find 
ſuch ſecurity. 
And by the 9 G. c. 22. If any perſon ſhall ſend any let- 
ter, without any name ſubſcribed thereto, or ſigned with 
a fictitious name, threatning to burn any houſe, outhouſe, 
barn, ſtack of corn or grain, hay or Grow; he ſhall be 
guilty of felony without benefit of clergy. 


Burying in Woollen. See {{loollen Manukackurt. 


— 
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Confpiringts 1. IJ F any butchers ſhall conſpire not to ſell their vie- 
raiſe the price of tuals but at certain prices; every ſuch perſon ſhall 
— forfeit for the firſt offence 101 to the king, and if not paid 
in ſix days, he ſhall ſuffer twenty days impriſonment, and 

. ſhall only have bread and water fr his ſuſtenance; for the 

ſecond offence 201 in like manner, or the pillory; and 

for the third offence 401 or pillory, and the loſs of an ear, 

and to be taken as a man infamous, and not to be credited 

in any matter of judgment. And the ſeſſions or lect may 

determine the ſame, 2&3 Ed. 6, 15. 

Not i kill ina 2. No butcher ſhall flay any beaſt within any walled 
walled town. town, except Carlifle and Berwick; on pain of forfeiting for 
every ox 12d, every cow and other beaſt 8 d, half to the 

king, and half to him that will ſue. 4 H. 7. c. 3. N 

3. 


er 
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z. A butcher that ſelletk ſwines fleſh meazled, or fleſh Selling unwhol- 
dead of the murrain, ſhall for the firſt time be grievouſly . . 
amerced, the ſecond time ſuffer judgment of the pillory, the 
third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers. Hawk. 

Stat. J. I. p. 181. ; 
4. If any butcher ſhall kill or ſell any victual on the Not to kill or 
Lord's day, he ſhall forfeit 6s 8 d, one third to the in- _ on the Lord's 
former, and two thirds to the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of two 
witneſſes, to be levied by the conſtable or churchwarden. 
. 1. 
, 5. No butcher ſhall water any hide, except in June, Not to water 
Jah, and Auguſt; on pain of 3s 4d for each offence ; one hides. 
third to the king, one third to the informer, and one third 
to the town or lord of the liberty. 1 F. c. 22. / 2, 50. 
And the ſeſſions or leet may hear and determine the 
ſame. /. 50. | 
Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes on oath, and give judg- 
ment, and iſſue warrants under their hands to levy the pe- 
nalty by diſtreſs ; and, if not redeemed in fix days, the ſame 
to be fold. They may alſo mitigate the penalties, ſo as 
they reduce them not to leſs than a fourth part, over and 
above the coſts and charges. And any perſon aggrieved 
may appeal to the next ſeſhons, who may finally determine 
the ſame; and in caſe of conviction, iſſue warrants for 
levying the penalties. g Ar. c. 11. J 36, 37. 
6. No butcher ſhall put to ſale any hide putrified or rot- Selling rotten 
ten; on pain of 3s 4 d for each offence, in like manner, Nes. 
If. c. 22. , 2. | 

7. No butcher ſhall be a tanner or currier ; on pain of Exercifing the 
6s 8d a day, to be recovered and levied in like manner. _ a 
If. c. 22. f. 2, 25. 

8. If any raw hide ſhall wilfully or negligently be Gafting hides. 
gaſhed, in the flaying thereof; or being gaſhed, be offered 
to ſale by any butcher or other; the offender ſhall forfeit 
28 6d for ſuch hide, and 1s for a calf ſkin; half to the 
poor, and half to the informer: To be levied by two 
Juſtices in like manner. ꝙ Anu. c. 11. , 11. 
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Butter and cheeſe. 


J. Concerning the packing, weight, and goodneſs if 
butter. 

I. Concerning the ſhipping of butter and cheeſe far 
London. 


I. Concerning the packing, weight, and goodueſs of 
butter. 


Weight of the 1. VERY farmer and other perſon packing up butter 
ates _ for ſale, ſhall ſet upon every firkin and caſk, when 
the ſame is fully ſeaſoned in water, a continuing viſible 
mark of the juſt weight of the empty caſk ; on pain of for- 
- feiting for every offence the ſum of ten ſhillings for eyery 
hundred weight of butter otherwiſe packed, and ſo pro- 
portionably for a greater or leſſer quantity; half to the 
churchwardens and overſeers for the uſe of the poor, and 
half with double coſts to him who ſhall ſue for the ſame in 
ſeſſions, by action of debt, indictment, information, or 
preſentment. 13& 14 C. 2. c. 26. % 5, 6. 
Weight of a pot 2. Alſo every potter ſhall ſet upon every pot which he 
to be marked. ſhall ſell for packing up butter, the juſt weight of the pot 
when it 1s burnt, together with the firſt letter of his chri- 
ſtian name, and his ſurname at length; on pain of 1s, 
And no perſon ſhall expoſe to ſale any butter packed up in 
any pot not ſo marked, on pain of 28 for every ſuch pot. 
To be recovered and applied in like manner. 13814 
C. 2. r. 26. / 6. | 
3- Every kilderkin of butter ſhall contain 112 pounds, 
and every firkin 56 pounds neat, or above: every pound 
containing 16 ounccs, beſides the tare of the cafk, of good 
and merchantable butter; and every pot of butter ſhall 
contain 14 pounds neat, or above, beſides the weight of 
the pot; 8 
And no butter which is old or corrupt ſhall be mixed or 
packed up with any butter which is new and ſound ; 
Nor any whey butter ſhall be packed or mixed with any 
butter made of cream ; 
And every caſk or pot of butter ſhall be of one ſort and 
goodneſs 3 
And no butter ſhall be ſalted with any great ſalt, but ſhall 
be ſalted and ſaved with ſmall ſalt; nor more ſalt ſhall be 
intermixed with it than ſhall be needful for its preſer- 
vation: 


Weight and 
s odneſs. 


On 
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On pain that every owner, farmer, or packer of butter, 
not putting up in cach kilderkin, firkin, and pot, to be 
ſold or expoled to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the hutter fo falſe packed; and 
for every offence where any kilderkin, firkin, or pot ſhall 
de found to contain a leſſer quantity of butter than as 
above, ſix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13& 14 C. 2. c. 26. /. 2. 

4. And when the farmer or other perſon hath filled the Owner to fet his 
caſc with butter, he ſhall, beſides the former mark of the name on the 
weight of the caſk, ſet alſo on the caſk the firſt letter of his * 
chriſtian name, and his ſurname at length with an iron 
drand; on pain of forfeiting for every offence the ſum of 
10s, for every hundred weight of butter otherwiſe packed, 
and for more or leſs proportionably ; to be recovered and 
applied in like manner. 13©& 14 C. 2. c.26. /. 5. 

5. And every cheeſemonger and other who ſhall ſell any Cheeſemongerto 
kilderkin, firkin, pot, or other caſk of butter, ſhall deliver — wa: 
therein the full quantity and due quality; or ſhall be liable : 
to make ſatisfaction, according to the price thereof. 13 
& 14 C. 2. c. 26. |. 4. 

b. And no cheeſemonger or other perſon ſhall repack for he ac” 
ſle, any butter, in any kilderkin, firkin, or other caſk, or eee 
pot, on pain of forſeiting double value thereof; to be re- 
covered and applied in like manner. 13 C14 C. 2. 

t. 20. |. 4. 

7. ht proſecution for the offences above, ſhall be com- Ia 2 22 
menced in four months after the ſale of the butter. 13 œ =. Rs 
14 C. 2. c. 26. / 7. 

8. But provided nevertheleſs, that no ſeller of butter Proſecution not 
hall be charged with any of the ſaid penaltics, after the rn. an 
buyer hath bought the butter and approved it. 4. proved it. 

7. J. 

9. And for preventing any fraud in the ſeller, after the Fraud after ſale, 
factor or buyer hath bought the butter, the ſaid factor or ®? SR: 
buyer ſhall ſet his ſeal, or mark, or name upon it, or upon 
the catk; and if it thall be afterwards exchanged or opened, 
and the caſk changed, or any bad butter mixed or packed 
up with good butter, or any other fraud be committed by 
the ſeller ; and he be convicted thereof, before one juſtice, 
by oath of one witneſs, or confeſſion, he ſhall forfeit 205 
for every firkin and offence, to be levied by the conſtable, 
by diſtreſs, and to be diſtributed by the juſtice, half to the 
churchwardens and overſcers for the uſe of the poor, and 
half to the informer, 4 N. c. 3. [. 3. 

Put 
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But any perſon aggrieved may appeal to the next fel. 
fions, giving 201 bond to the party, to pay colts (in a 
month after). if he is not relieved on his appeal, % 


J. 10. 


25 


II. Concerning the ſhipping of butter and cheeſe fur hand 

London: | and ſi 

; ſoever 

„ 1. Every warehouſekeeper, weigher, ſearcher, or ſhip. forfeit 
ferenccs per of butter and cheeſe, ſhall receive all butter and cheeſe 


ame 


that ſhall be brought to him, for the London cheeſemongers, hall | 


and ſhip the ſame without undue preference; and hill 


1 
have for his pains 2s 6d for every load: and if he ſhall * 
make default, he ſhall, on conviction before one juſtice, on rant ! 
oath of one witneſs, or confeſſion, forfeit for every firkin ſactu 
of butter 10s, and for every weigh of cheeſe 5s, half to qwel 
the churchwardens and overſeers for the uſe of the poor, to ſe 
and half to the informer, to be levied by the conſtable by © 10 
diſtreſs and ſale. 47. c. 7. . A 


4. 

Book of entry. 2. And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 2s 6d for every firkin of hall 
butter, and weigh of cheeſe, to be levied and applicd in 


| tion 
like manner; and for want of diſtreſs, to be committed till A 
paid. 4 V. c.7. ſ. 5. wor 
Mager of a ſip 3. A maſter of a ſhip refuſing to take in butter or 11 
refuling to take Cheeſe, before he is full laden (except it be a cheeſe- 7 
* monger's own fhip ſent for his own goods), ſhall forteit mac 
for every firkin of butter refuſed 5 s, and for every weigh _ 
of cheeſe 28 6 d, to be levied and applied in like manner, to 
4. e. J. 8. | 
Appeal, 4. Perfon aggrieved by the determination of the juſtice, 


may appeal to the next ſeſſions, giving 201 bond with one 

or more ſureties, to the party, to pay coſts (within: 

month after) if he is not relieved on his appeal. 4 U. 

c. 7. ſ. 10. | | 

Txception, | 5. But this act ſhall not extend to any warehouſe in 
5 Cheſhire or Lancaſhire. 4 W. c. 7. 1.9. 


Note; There are ſpecial directions in the act of 8 C. 
c. 27. concerning the ſelling of butter in the city of Nori, 
and the act of the 17 G. 2. c. 8. concerning the ſame in 


— which are not general enough to be here in- 
ſerted. 
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t O0 perſon ſhall ſell or offer to ſale, Or import, any Foreign buttons. 
foreign bone lace, cut-work, embroidery, fringe, 

band ſtrings, buttons, or needle-work, made ot thread 

and ſilk, or either of them, or any foreign buttons hat- 

ſgever: on pain that he who ſhall offer them to ſale ſhall 


ſhip. forfeit the ſame and 501, and the importer ſhall iorteit the 
heeſe ame and 1001, half to the king, and half to him that 
Vers, ſhall ſue. 13 œ 14 C. 2. c. 13. / 2. 4 IL. c. 10. ſ. 2. 
ſhall And on complaint and information given to a juſtice 
fal of the peace, at times reaſonable, he ihall illue his war- 
©, on rant to the conſtable, to enter and ſearch for ſuch manu- 
arkin faftures in the ſhops being open, or warehouſes, and 
all to dwelling houſes of ſuch perſons as ſhall be ſuſpected, and 
poor, to ſeize the ſame. 13 œ 14 C. 2. c. 13. / 3. 4 /. 
le by 10. / 3+ 


And foreign lace and needle-work condemned, ſhall not 


; and be ſold or delivered out of the warehouſe wherein the ſame 
UN of ſhall be ſecured, otherwiſe than on condition of exporta- 
ed in ton. 7 G. 3. c. 47. 9. : 
d til And Englih bone-lace, needle work, point, or cut- 
work, may be exported cuſtom free. 11 C 12 V. c. 3. 
er or ge. 
ieeſe- b 2. No perſon ſhall make, ſell, or ſet on any buttons Wooden but- 
orfeit made of wood only, and turned in imitation of other but- n=. 
weigh tons; on pain of 40s a dozen, half to the king, and half 
* to him that ſhall ſue in any court of record. 10. c. 2. 
iſtice, Made of wood only] H. 13 V. King and Ralerts. An 
h one information was exhibited againſt the defendant, for having 
thin 8 made wooden buttons, contrary to the ſtatute, Upon 
4. ral, the jury found a ſpecial verdict, that all the button 

was of wood, but there was in it a ſhank of wire. And 
iſe in ater argument, judgment was given for the king, namely, 


that this was a button of wood, notwithſtanding the ſhank, 
which is no eſſential part of buttons; for buttons of ſilk and 
; 86. hair have no ſhanks. Lord Raym. 712. 

3. By the ſaid act of the 10 UW. c. 2. No perſon ſhall Cloth buttons, 
make, fell, or ſet on, any buttons made of cloth, ſerge, 
drugget, frize, camlet, or other ſtuffs of which clothes 
ae uſually made; on pain of 40s a dozen, half to the 
ting, and half to him that ſhall ſue in any court of 
record, 

And by the 8 An c. 6. No taylor or other perſon ſnall 
make, ſell, ſet on, uſe, or bind on any clothes, any but- 


I. tons 


tons. 


Bultons. 


tons or button- holes, made of or uſed, or bound wich 
ſerge, qrugget, frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 51 a dozen, halft, 
the king, and half to him that thall ſue in any court of re. 
cord; or on complaint to two juſtices, they may ſummon 
witneſles, and levy the penalty, and return the overplus if 
any be, and if any perſon is aggrieved, he may appeal to 
the next ſeſſions. 

But by this act no power is given to make diſtreſs, The 
next that occurs, is the itatute of 4 C. c. 7. which in the 
ſtatutes at large is a looſe, injudicious, and ungrammatical 
act, and by its garb may well enough ſeem to have been 
drawn up by the taylors or button- makers; whereby it iz 
enacted as follows : 

No taylor or other perſon ſhall make, ſell, fet on, or 
bind on any clothes, any buttons, or button-holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 
camlet, or any ſtuffs that clothes are uſually made of 
(velvet excepted); on pain of 40s a dozen: To be deter- 
mined by one juſtice where the offence ſhall be diſcovered, 
or the offender ſhall inhabit, on oath of one witneſs, in 
three months after the offence committed; and to be d- 
{tributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence ſhall be diſcovered : if not paid (being lawfully 
demanded) in 14 days after conviction, the juſtice ſhall 
itlue his warrant to the conſtable where the offender dwells, 
or can be found, to levy it by diſtreſs and ſale; and where 
no ſufficient diſtreſs can be found, he ſhall be committed to 
the common gaol of the county or place where he ſhall be 
found, to be kept to hard labour for three calendar months, 
Perſons aggrieved may appeal to the ſeſſions, giving ſiſ- 
ficient notice; and the ſeſſions may allow coſts to the party 
aggrieved. 

And taylors cauſing their apprentices or ſervants to 
make ſuch clothes, ſhall themſelves be ſubject to the 
penalties. 

And all ſuch clothes, made with ſuch buttons and but- 
ton-holes, expoſed to ſale, ſhall be forfeited and ſeized, and 
recovered and diſpoſed of as the other penalties. 

And by the ſtatute of the 7 G. ff. 1. c. 12. No perſon 
ſhall uſe or wear on any clothes (velvet excepted) any ſuch 
buttons or button-holes; on pain of 40s a dozen, on 
conviction by confeſſion, or oath of one witnefs; and any 
juſtice of the peace, where the offence ſhall be committed, 
or the offender ſhall inhabit, ſhall on complaint or in- 


formation on oath, of any credible perſon, in one * 
0 aſter 


Buttons. 


after the offence, ſummon the party, and on his appear- 
ance or contempt, examine the matter, and on due proof 
by confeſſion, or oath of one witneſs, convict the offender, 
and cauſe the forfeiture by his warrant to be levied by 
diſtreſs and ſale; the ſaid penalties to be half to him on 
whoſe oath the party ſhall de convicted, and half to the 
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poor of the pariſh where the offence ſhall be committed, 


And perſons aggrieved may appeal to the next quarter ſeſ- 
ſions. giving 8 days notice. 


To him on whoſe oath the party ſhall be convicted] This is 
almoſt the only inſtance where a ſhare of the penalty is 
given in expreſs words, in a popular action, to the party 
on whoſe oath any perſon is convicted; and the contrary 
doctrine ſeems generally to prevail, that the defendant 
ſhall not be condemned upon the ſole teſtimony of the 
plaintiff ſwearing for his own intereſt : And it is certainly 
azainft the common law, that ſuch a perſon ſhould be a 
witneſs at all; and therefore his right to give evidence in 
kis own cauſe, and the power to convict the defendant upon 
that ſole evidence, muſt depend on the expreſs words of 
ſome ſtatute. Not to mention, that here is no diſpoſal of 
one moiety of the penalty, if the party is convicted by his 
own confeſſion. 


* [4 —_—_— 


Buying of titles. 
J. By the common law. 


II. By ſtatute, 


I. By the common law, 


nts to E ſeemeth to be an high offence at common law, tò buy 
o the or ſell any doubtful title to lands known to be diſputed, 
to the intent that the buyer may carry on the ſuit, which 

d but- the ſeller doth not think it worth his while to do, and on 
J, and that conſideration ſells his pretenſions at an under rate; 
and it ſeemeth not to be material whether the title ſo ſold 

perſon be a good or bad one, or whether the ſeller were in poſſeſ- 
y ſuch ion or not, unleſs his poſſeſſion were lawful and unconteſted ; 
en, on for all practices of this kind are by all means to be diſ- 
1d any countenanced, as manifeſtly tending to oppreſſion, by giving 
nitted, opportunities to great men to purchaſe the diſputed titles 
or in- of others, to the great grievance of the adverſe parties, 
month who may often be unable or diſcouraged to defend their 
after X 2 titles 
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Importation 
prohibited. 


Buying of titles. 


titles againſt ſueh powerful perſons, which perhaps they 
might ſafely enough maintain againſt their proper adverſary, 
1 Haw. 261. 


Il. By flatute; ; 


t. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the 
king's houſe ſhall buy any title whil/t the thing is in diſpute ; on 
pain of both the buyer and ſeller being puniſhed at the king's 

leaſure. 
: 4 And by 32 H. 8. c. 9. None ſball buy any pretenced 
right in any land, unleſs the ſeller hath been in peſſeſſion of the 
fame, or of the reverſion or remainder thereof, or taken the 
rents and profits thereof, for one year next before ; on pain that 
the ſeller ſhall forfeit the land, and the buyer the value, half 
to the king, and half to him that ſhall ſue within one year, 
ſ. 2, 6. 


Pretenced title] But he who is in Jawful poſſeſſion may 
purchaſe the pretended title of any others. 32 H. 8. 
c. 9. . 4. = 

One year befire] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute 
propriety of lands, is any way within the meaning of this 
ſtatute. 1 Haw. 265. 

3. And the offence of buying of titles may be laid in any 
county, at the pleaſure of the informer. 31 El. c. 5. ſ. 4. 


— 
— 


Cabbages; Stealing: The ſame penalty as for 
ſtealing turnips. For which, ſee the Title 
Turnips. 


Callico. See Extiſe. 
Camb-icks. See Linen. 


Candles. See Exciſe. 
Capias. See Pꝛocels. 


Cards and Dice. 


1. DV the 10 Aun. c. 10. No playing eards or dice ſhall 


be imported. 


2. By 


Cards and Dice. 309 


hey 2. By the 9 An. c. 23. Shall be paid, for every pack of Duty on cards 
17). cards made in Great Britain, a duty of 6 d. By 29 G. 2. and dice. 
13. a furtner duty of 6d. And by 16 C. 3. c. 34. 2 
further duty of 6d. 
And by 9 An. c. 23. for every pair of dice 5s. By 29 
6. 2. c. 13. a further duty of 5s. And by 16G. 2. 


the | c. 34. a further duty of 28 6d. 
8 The fame to be under the management of the com- 
«5s miſſioners of the ſtamp duties. 

z. All makers of cards or dice, before they begin to Places of mak. 
weed make then, ſhall give notice in writing of the houſe or ins to be en- 
place where they intend to make them, to the com- 

”” m iioners or their officer next adjacent, on pain of 501. 
”d 


Ar. c. 23. J 41. And alſo all the cards, dice, materials, 
oc and utenſils ſhall be forfeited. 10 Au. c. 19. / 166. 
4. And every maker of cards ſhall ſend to the com- Providing ma 

mitlioners a ſufficient quantity of paper, in order to have **rials- 

nay 25 many aces of tpades impreſſed thereon as ſuch maker 

8. ſhall deſire; and every pack of cards ſhall have one ſuch 

ace ſo impreſied : And the commiſſioners ſhall cauſe a ſtamp 

to be prepared, with ſuch device as they ſhall think pro- 


vho per, to denote the ſaid ace of ſpades, as well in every pack 
ute made for uſe in Great Britain, as in every pack made for 
his exportation; ſo as in ſuch device there be ſome diſtinguiſh- 

ing mark, between cards for home, and cards for foreign 
= conſumption. 5 G. 3. c. 46 


And the maker ſhall alſo ſend to the commiſhoners or 

their officers, jews or wrappers made for incloſing cards 

= for uſe in Great Britain, with his name and any other 

particular word or thing printed thereon, as the com- 

miſſioners ſhall direct; in order that the ſame may be 

ſtamped and delivered again, from time to time, to ſuch 

maker, as occaſion ſhall require: And the commiſſioners 

ſhall denote one of the ſix- penny duties charged on cards 

f Great Britain, on ſuch jew or wrapper. 5 G. 3. c. 46. 
10. 

5. And the officers may enter any houſe or place where Officers may 
cards or dice are made, ſold, or expoſed to ſale, or ſuſpected enter and ſearch, 
to be privately made, or into any publick gaming houſe, 
room, or place, and there ſearch and ſee what quantity of 
— cards or dice ſhall be making, and whether they be ſtamp- : 

ed; and if the owner or occupier ſhall retuſe entrance or ) 
yak of ſearch, he ſhall forfeit 101. 10 An. c. 19. 
169. 
1all And if the commiſſioners be informed, or have cauſe to 
ſulpect, that any perſon makes cards or dice in a place not 
By entred, on affidavit thereof Wo informer before a juſtice 
3 of 
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of the peace declaring the grounds of his ſuſpicion; the 
officer may in the day time, and in the preſence of 2 
conſtable, by warrant of ſuch juſtice break open the door, 
or any part of ſuch private place, and enter, and ſeize all 
ſuch cards, dice, tools, or materials, and if not replevied 
in five days, they ſhall be forfeited and fold. 6 6.2. 
c. 21. / 59. 


Materials pot fo 6. And no materials begun to be wrought for cards or 


— ull dice, ſhall be removed until they be compleatly made, or 
the duties paid; on pain of double duty. 10 Au. c. 19, 
J 166. | | 


And no maker of cards or dice ſhall remove the ſame 
from the place of making, until ſuch mark upon the dice, 
and ſuch fea] upon the paper and thread inclofing every pack 
of cards ſhall be put thereon, as the commiſſioners ſhall 
appoint; on pain of forfeiting the ſame and treble value, 
9 Aa. c. 23. % 41- 

Fntry and pay- 7. The makers of cards and dice ſhall once in every 

ment of the 28 days make entry upon oath with the proper officer, of 

— all tie cards and dice by them made within the ſaid time; 
on pain of 20l. 9 An. c. 23. þ. 42. 

And ſhall once in every ſix weeks clear off the duties; 
on pain of double duty. id. 

Selling or uſirgg 8. And no cards or dice ſhall be expoſed to ſale, or uſed 
Eckige. in play in any publick gaming houſe, unleſs the paper and 
thread incloſing the ſame ſhall have been reſpectively ſealed 
and ſtamped, and unleſs one of the cards of each pack ſhall 
be alſo ſtamped on the ſpotted fide; on pain that every 
perſon who ſhall expoſe to ſale any ſuch cards or dice not 
ſtamped, fhal! forfeit for every ſuch pack, and for every 
one of ſuch dice, 51, with full coſts. 10 Anu. c. 19. / 162. 
Altering lampe. ©, If any maker ſhall uſe in the making up of any pack 
of cards, any ace of ſpades, jew, or wrapper, that has 
been uſed before; he ſhall forfeit 201. 5 G 3. c. 46. / 13 

And if any perſon ſhall fell or buy any ſuch ace of ſpades, 
jew, or wrapper, in order to be made uſe of for the in- 
cloſing any pack or parce] of cards; he ſhall forfeit 201. 
And if either the buyer or ſeller ſhall inform againſt the 
other; his evidence ſhall be admitted, and he ſhall be in- 
demnified. / 14, 15. 

And if any perſon hall take off the ſtamp of any play- 
ing cards, or vuthde paper of any parcel or pack of cards, 
with intent to ufe the fame again; he ſhall be guilty ot 
felony, and tranſported for any time not exceeding ſeven 
years. 12 G. 3. c. 48. 

Selting wate or 10. If any perſon ſhall fell any cards called waſte cards, 
fecondt-hand unleſs before {alc he mark the back or plain fide of every ſuck 
card ; cara, 
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card, ſo as to render it unfit to be uſed in playing; he ſhall 
forfeit 201. 29 C. 2. c. 13: J. 10. 

And if any perſon ſhall fell any cards, by way of ſecond 
hand cards, in packs or parcels, after the wrapper or cover 
ſhall have been broke open, unleſs before fale he mark 
the backſide of every card ſo as to render it unfit for play; 
he ſhall forteit 51 for each pack. 16G. 3. c. 34. 


11. If any perſon ſhall counterfeit the ſtamps on cards C:untcrfe! 
or dice, or on any jew, wrapper, or thread incloſing the ſtamps. 


ſame ; or knowingly ſell the ſame with a counterfeit ſtamp; 
or fraudulently uſe any of the ſtamps provided by the com- 
miſſioners; he ſhall be guilty of felony without benefit of 
clergy. 10 An. c. 19. / 163. 29G. 2. c. 13. , 5. 5 G. 3. 
. 40. /. 10. 
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tin, 


12. In the caſe of exportation, it ſhall be lawful to re- Pxportation. 


move cards or dice from the place where they are made, 
without ſtamping or paying duty, provided that within a 
month after they are made, and before they be removed, 
bond of double duty be given, that they ſhall be exported 
and not relanded. 10 Au. c. 19. / 170. 5G. c. 19. 


But cards intended for exportation ſhall before pack- 
ing for exportation be incloſed in paper ang thread, in 
packs or parcels, and be marked on the ſpotted fide, in 
ſuch manner as the commiſſioners ſhall direct; and if any 
perſon ſhall ſell or expoſe to ſale to be uſed in Great Britain, 
or ſhall uſe or permit to be uſed in any publick gaming 
houſe, any cards ſo marked as for exportation ; he ſhall 
forfeit 20 | for every ſuch pack. 29 C. 2. c. 13. / 6. 

And if any perſon ſhall reland, or procure to be reland- 
ed, any parcel of cards, after having been entred and thjp- 
ped for exportation; he thall forfeit 50 l. And if any 
perſon concerned ſhall inform againſt an accomplice ; he 
ſhall be admitted to give evidence, and himſelf be indem- 


nifed. 5 G. 3. c. 46. / 16, 17. 


1 —ů —— 
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Carriers. 


I, . LL perſons carrying goods for hire, as maſters Carrier, who. 


and owners of ſhips, lightermen, ſtage-coach- 
men, and the like, come under the denomination of 
common carriers; and are chargeable on the general cuſ- 


tom of the realm, for their faults or miſcarriages. 1 Bac, 
Abr, 343. 


2. By the 3 W. c. 12. The juſtices in Eaſter ſeſſions Rates for car - 
yearly, ſhall rate prices of all land carriage of goods ringe. 


X 4 to 
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to be brought into any place within their juriſdiction, h 
any common waggoner or carrier; and {hall certify the 
rates ſo made to the mayors and other chief officers of 
the ſeveral market towns within their juriſdiction, to be 
hung up in ſome publick place to which all perſons may 
reſort: And no ſuch common .waggoner or crrrier ſhall 
take for carriage above the rates fo ſet, on pain of 51, 
by diſtreſs, by warrant of two juſtices where ſuch wap. 
goner o: Carrier ſhall reſide, to the uſe of the party grier. 
ed. . 

And by 21 C. 2. c. 28. If any common waggoner or 
carrier ſhall demand and take any greater price for bring. 
ing goods to London, or to any place within the bills of 
mortality, than is allowed and ſettled by the juſtices for 
the place from whence the ſame are brought for the car. 
rying of goeds ſrem London to the faid place; he ſhall 
forfeit 51 to the party grieved, to be recovered as by the 
ſaid act of the 3 V. or by diſtreſs and ſale of his goods, 
by warrant from two juſtices of Midaleſex, Surry, London, 
or Meſtminſler. ſ. 3 

And the clerk of the peace in the country ſhall, imme- 
diately after Eafter ſeſſions yearly, certify to the lord 
mayor of London, and to the reſpective clerks of the peace 
for Miduleſex, Surry, and I Hminſter, the rates made 
for the carriage of goods in their reſpective counties and 
places; which certificate, or an atteſted copy thereof, 
ſigned by the officer to whom the ſame ſhall be tranſ— 
mitted, ſhall be ſufficient evidence of the prices ſo ſet. 


And every common waggoner or carrier ſhall have his 
chriſtian and ſurname and place of abode, in large or ca- 
pital letters, placed upon fome conſpicuous part of his 


carriage, before he ſhall drive the ſame ; on pain of 205, 


to be levied and recovered as aforeſaid. /. 4. 

[Note ; 'I his act of the 21 G. 2. c. 28. ſtands re- 
pealed, by the 7 G. 3. c. 40. & 13 C. 3. c. 84. by miſtake, 
as it ſeemeth; for the repeal was intended, moſt pro- 
bably, only for ſo much of the ſaid act as relates to turn- 
pike roads, and not for what relates to the price for car- 
riage of gocds, ] 

A carrier ſhall not evade the law, by refuſing to carry 
goods at the prices limited. For it a common Car- 
rier, who is offered his hire, and who hath conveni- 
ence, refuſes to carry goods, he is liable to an action in 
the ſame manner as an innkeeper who refuſes to entertain 
a zueit, or a ſmith who refuſes to ſhoe a horſe, 1 Bas. 
Abr. 344. 4 
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So an action will lie againſt a common ferryman, who 
refuſeth to carry paſſengers. id. 


hut if the porter puts up the box of a paſſenger behind 


a tage coach, and the maſter as ſoon as he knows of it 
gays, he is already full, and refuſes to take the charge of 
it, the maſter ſhall not be liable, For this is the ſame 
with an hoſt who refuſeth his gueſt, his houſe being full, 
and yet the party ſays he will ſhift, or the like, if he be 
robbed, the hoſt is diſcharged. id. 

So a carrier may refuſe to admit goods into his ware- 
houſe at an unſeaſonable time, or before he is ready to 
take his journey; but he cannot refuſe to do the duty in- 
cumbent upon him by virtue of his publick employment. 

L. Raym. 652. | 

3. No carrier with any horſe or horſes, nor waggon- Carrier travel- 
man, carman, or wain-man, with their reſpective car- ling oa Sundays, 
riages, ſhall by themſelves, or any other, travel on the 
Lord's day, on pain of 20s, on conviction in fix months, 
before one juſtice (or mayor), on view, or confeſſion, or 
oath of two witneſles, to be levied by the conſtable or 
churchwardens by diſtreſs; to the uſe of the poor, ex- 
cept that the juſtice may reward the informer with any 
ſum not exceeding a third part, 3 C. c. 1. 

4. It hath been holden, that a carrier imbezilling goods Carrier imbezil- 
which he has received to carry to a certain place, is not ling 809ds- 
guilty of felony, becauſe there was not a felonious tat- 
mg; but is liable only to a civil action. 1 Haw. 89, 

0, 

5. But it hath been reſolved, that if a carrier open a Carrier opening 
pack, and take out part of the goods, with intent to ſteal 3 pack. 

it, he may be guilty of felony; in which caſe it may be 

aid, not only that ſuch poſſeſſion of a part diſtinct from 

the whole, was gained by wrong, and not delivered by 

the owner; but alſo that it was obtained baſely, fraudu- 

ently, and clandeſtinely, in hopes to prevent fts being 

diſcovered at all, or fixed upon any one when diſcovered. 

1 Haw. go. 2 

b. Alſo it ſeems clear, that if a carrier, after he has Carrier ftealing 
brought the goods to the place appointed, take them away ng; wa 4 
zgain ſecretly, with intent to ſteal them, he is guilty of place. 
felony ; becauſe the poſſeſſion, which he received from 
the owner, being determined, his ſecond taking is in all 
reſpects the ſame, as if he were a mere ſtranger. 1 Haw. 

90. 
7. Alſo it hath been reſolved, if goods be delivered to Carrying to an- 
2 Carrier, to be carried to a certain place, and he carries Scher place. 
them to another place, and diſpoſeth bf them to his own 

3 Ss 
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Otherwiſe loſing 
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uſe, that this is felony; becauſe this declareth that his 
intention originally was not to take the goods, upon the 
agreement and contract of the party, but only with a de. 
ſign of ſtealing them. MXKelynge. 82. 

8. Where goods are delivered to a carrier, and he is 
robbed of them, he ſhall be charged, and anſwer for 
them, by reaſon of the heir: And this was at the com- 
mon law, before the hundred was anſwerable over to him; 
becauſe ſuch robbery might be, by conſent and combina. 
tion, carried on in ſuch a manner, that no proof could be 
had of it. 1 Salt. 143. 

And altho' it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 
he takes; yet the inconvenience would be far more into- 
lerable, if he were not ſo, for it would be in his power 
to combine with robbers, or to pretend a robbery, or ſome 

other accident, without a poſſibility of remedy to the par- 
ty; and the law will not expoſe him to ſo great a temp- 
tation, but he muſt be honeſt at his peril. 12 Mu, 
482. 
9. And generally, if. a man delivers goods to a com- 
mon carrier, to carry to a certain place; if he loſes or 
damages them, an action upon the caſe lies againſt him: 
for by the cuitom of the realm, he ought to carry them 
lately. 1 Bac. Abr. 343. 

And if he be a common carrier, tho” there be no agree- 
ment, cr rate ſettled, or promiſe of payment; yet he ſhall 
recover his hire on a quantum meruit, and therefore ſhall 
be liable for lots and damages. id. 

Allo if a perion, who is no common carrier, takes upon 
himſelf to carry my goods, tho' I promiſe him no reward, 
yet if my goods are loſt or damaged by his default, I faall 
have an action againſt him. id. | 

For the very taking of the goods is a general conſidera- 
tion, tho' he be not a common carrier: and the accept» 
ance of the goods makes him liable. Shaw. 104. 

10. M. II G. 3. Davis & James. On an action againſt 
a common carrier, the queſtion was, In whoſe name thc 
action ought to have been brought. The declaration 
charged, that the plaintiff being poſſeſſed of cloth, as of 
kis own proper goods, delivered the ſame to the defendant 
to be carried to London and delivered to a certain per- 
ſon there. The goods were loſt, and the plaintiff ob- 
tained a verdict againſt the carrier. It was moved for 
2 new trial, on the objection, that the action ought to 
have been brought in the name of the perſon to whom 


ths 
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at his we goods were conſigned, and not in the name of the 
'n the conſignor: For the conſignor parted wich his property 
a de. upon his delivering the goods to the carrier, and no 
property remained in him after the delivery. Unto this it 
he is was anſwered, that the queſtion doth not turn upon the 
r for fri property. The carrier has nothing to do with the 
Dom- veſting of the property. It does not lie in his mouth 
him; to ſay, that the conſignor is not the owner. He is the 
bina. owner with reſpect to the carrier, who undertook to him, 
d be and was to be paid by him. Lord Mansfield faid there 
was neither law nor conſcience in the objection. The 
Poor veſting of the property may differ according to the cir- 
anner cumſtances of caſes: But it does not enter into the preſent 
goods queſtion. This is an action upon the agreement between 
into- the plaintiff and the carrier. The plaintiff was to pay him. 
ower Therefore the action is properly brought by the plaintiff, 
ſome who agreed with him, and was to pay him. Bur. Mang. 
par- 2080. 
N 11. A delivery to the carrier's ſervant, is a delivery to Goods delivered 
Mad, the carrier; and if goods are delivered to a carrier's porter, tothe carrier's 


and loſt, an action will lie againſt the carrier. Read. e 


com- Car. 
es or At Bury aſſizes, 1732, in the caſe of Harvey againſt 
him: Hliard and his wife; the plaintiff brought his action againſt 
them Syliard and his wife, for a box with 801 in it, which 
was delivered to her as book-keeper for her brother, who 
gree. was a carrier, in order to be ſent by the waggon to Lon- 
ſhall don; which 801 was afterwards loſt : It was adjudged, 
ſhall that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf, And the 
upon plaintiff was nonſuited. 2 Barnard. 234. 
yard, 12. If a box is delivered generally to a carrier, and he How far it is ne- 
hall accepts it; he is anſwerable, tho' the party did not tell cet _ = 
him there is money in it. But if the carrier aſæs, and TEE 
dera- the other ſays no, or if he accepts it conditionally, pro- goods are. 
cepts vided there is nc money in it, in either of theſe caſes the 
carrier 15 not liable. Str. 145. 
zainſt If a man delivers a box to a carrier to carry, and he 
e the aſks what is in it, and the man tells him, a book and to- 
ation bacco (as the caſe was) and in truth there is 1001 be- 
as of ſides; yet if the carrier is robbed, he ſhall anſwer for the 
ant money; for the other was not bound to tell him all the 
er- particulars in the box, and it was the buſineſs of the car- 
ob- ner to have made a ſpecial acceptance. 1 Bac. Abr. 345. 
d for But if a perſon, being a common carrier, receives by 
: to his book-keeper from another man's ſervant, two bags of 
hom 


money ſealed up, containing as was told him 2001, and 
10 | | the 
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the book-keeper gives a receipt for his maſter to this ef. 
fect, Received of ſuch a one two bags of money ſealed 
up, faid to contain 2001, which I promiſe to deliver on 
ſuch a day at ſuch a place unto fuch a perſon, he to pay 
10s per cent. for carriage and riſque ; tho' the bags con- 
tain 400l, and the carrier is robbed, he ſhall be anſwer. 
able only for 2001, for this is a particular undertaking ; 
and as it is by reaſon of the reward that the carrier is 
liable, when the plaintiff endeavours to defraud him of 
it, it 1s but reaſonable he ſhould be barred of the re. 


medy, which is only founded on the reward. 1 Bac. Ar. 


346. 
A man took a place in a ſtage coach, and in the jour. 


ney the defendant by negligence loſt the plaintiff 
trunk ; upon not guilty pleaded, the evidence was, that 
the plaintiff gave the trunk to the man that drove the 
coach, who promiſed to take care of it, but loſt it : Hil 
chief juſtice held, that the maſter was not chargeable, 
and that a ſtage coachman is not within the cuſtom as 


2 carrier is, unleſs the maſter makes a diſtinct price for 


the carriage of the goods as well as of the perſons. 1 Salk. 
282. 

But by the cuſtom and ufage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above ſuch 
a weiglit; and in ſuch cafe the coachman ſhall be charged 
for the loſs of goods beyond ſuch weight. Comyn. 25. 

In the cafe of Gibbon and Paynton, E. 9 G. 3. An 
action was brougit againſt the Birmingham ſtage coach- 
man, for 1001 in money, ſent from Birmingham to Lon- 
don by his coach, and loft. It was hid in hay, in an old 
nail-bag. The bag and the hay arrived fate; but the 
money was gone. The coachman had inſerted an ad- 
vertiſement in a &:irmingham news paper, with a nata bene, 
that the coachman would not be anſwerable for money 
or jewels or other valuable goods, unleſs he nad notice 
that it was money or jewels or valuable goods that was 
delivered to him to be carried. He had alſo diſtributed 
hand bills, of the ſame import. It was notorious in that 
country, that the price of carrying money from Birming- 
ham to Lindon was three pence in the pound. The 
plaintiff was a dealer at Birmingham; and had frequently 
fent goods from thence. It was proved that he had 
been uſed, for a year and an half, to read the news 
paper in which this advertiſement was publiſhed ; though 
it could not be proved that he had ever actually read or 
ſeen the individual paper wherein it was inſerted. A 
letter of the plaintift's was alſo produced, from whence 

it 
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i appeared that he knew the courſe of this trade, and 
that money was not carried from that place to London at 
the common and ordinary price of the carriage of other 
gocds. And the jury found a verdict for the defendant. 
On behalf of the plaintiff, it was moved for a new 
trial; and a rule was obtained to ſhew cauſe. On ſhew- 
ing cauſe, the court were of opinion that the verdict 
was rizht. By the general cuſtom of the realm, a com- 
mon cerrier inſures the goods, at all events. And it is 
right and reaſonable that he ſhould do ſo, But he may 
make a ſpecial contract; or he may refuſe to contract, 
in extraordinary caſes, but upon extraordinary terms. 
And certainly, the party undertaking ought to be ap- 
"ized what it is that he undertakes : and then he will, 
or at leaſt may, take proper care. But he ought not to 
de anſwerable where he is deceived, Here he was de- 
ceived: The money was hid in an old nail-bag; and it 
was concealed from him, that it was money. The true 
principle of a carrier's being anſwerable, is the reward. 
And a higher price ought in conſcience to be paid him 
for the inſurance of money and other valuable things, 
than for inſuring common goods of {mall value. And 


the rule was diſcharged. Burrow. Mans. 2298. 


39 


vey 13. Where goods are ſtolen from the carrier, he may Carrier may in- 
ſuch prefer an indictment againſt the felon, as for his own dict for g 
rged goods; for tho' he has not the abſolute property, yet he 521" 5 55 
has ſuch a poſleflory property, that he may maintain an TT 
An action of treſpaſs againſt any one who, takes them from 
ach- him, and ſo may indict a thief for taking them; and the 
Lon. inditment were good alſo, if it had been brought by the 
og real owner. Kelynge. 39. / 
tie 14. And there is a ſpecial caſe, wherein it is ſaid, that Perſons ftealing 
ad- man may commit larceny by ſtealing his own goods de- M5 v2 b 
bene, livered to the carrier, with intent to make him anſwer F 
— for them; for the carrier had a ſpecial kind of property 
ING in the goods, in reſpect whereof, if a ſtranger had ſtolen 
was them, he might have been indicted generally as having 
uted ſtolen the ſaid carrier's goods, and the injury 1s altogether 
that great, and the fraud as baſc, where they are taken 
” way by the very owner. 1 Haw. 94. | 
$a 15. E. 1 An. Skinner and Upſhaw. The plaintiff brought Carrier may re- 


oy an action of trover againſt the defendant who was a com- _ goods tot 
a mon carrier, for goods delivered to him to carry, On i 22 


m_ not puilty'pleaded, the defendant gave in evidence, that he 
V offered to deliver the goods to the plaintiff, if he would 


A pay him his hire; but that the plaintiff refuſed, and 
80 therefore he retained them. And it was ruled by Halt 
it chief 
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chief juſtice at Guildhall (before whom the cauſe was tried) 
that a carrier may retain the goods for his hire. And on 
direction, the defendant had a verdi& given for him, 
L. Raym. 752. 

And even if the goods be ſtolen goods, yet the right 
owner ſhall not have them without paying for the carriage, 
For the carrier being obliged to receive and carry the 
goods, the law will not deprive him of the remedy for the 
reward due for the carriage. bid. 166. 
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Catrots. 


The penalty for ſtealing carrots is the ſame as 


that for ſtealing turnips, potatoes, cabbages, parſnips, 


and peaſe: which are trcated of together under the 
title Turnips. 


Caſual death. See Deodand. 


C attle. 


J. Concerning the bringing of catile into England. 

II. Buying and ſelling of cattle. 

III. Stealing, killing, or maiming of cattle, 

IV. Probibiting the importation of hides, ſkins, or 
other parts of cattle, to prevent infection. 


J. Concerning the bringing of cattle into England. 


1. D the 5G. 3. c. 43. Beſtials may be freely. im- 


ported from the iſle of Man. 


2. By the ſixth article of the union, no Scotch cattle, 
carried into England, ſhall be liable to any other duties, 
than thoſe to which cattle of England are liable. 5 4. 
c. 8. : | 

3. By the-5 G. 3. c. 10. which was of temporary con- 
tinuance, but by the 16 G. 3. c. 8. made perpetual, al 
ſorts of cattle may be imported from Treland duty free. 


II. Biers 
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I. Buying and ſelling of cattle. 


No perſon ſhall buy any ox, fteer, ront, cow, heifer, None nell buy 

or calf, and ſell the ſame again alive in the ſame market arti OM 
or fair; on pain of forfeiting double value, half to the : 
king, and half to him who ſhall ſue. 3& 4 £4. 6. c. 19. 
30. c. 4. J 7, 8. And the ſaid act of 3& 4 Ed. G. c. 19. 
is not repealed by the 12 G. 3. c. 71. which repeals the 
general foreſtalling, ingroſſing, and regrating act of 5 & 6 
Ed. b. c. 14. and other ſubſequent acts inforcing the ſame z 
but hath no reference to any preceding act. 


III. Stealing, killing, or maiming of cattle. 


1. By the 22 & 23C. 2. c. 7. If any pefſon ſhall in killing or 
the night time maliciouſly, unlawfully, and willingly 40 eres in 
ar de/iroy any horſes, ſheep, or other cattle, he ſhall be 
guilty of felony; but without corruption of blood, or 
loſs of dower : But to avoid judgment of death, or exe- 
cution thereupon, he may chuſe to be tranſported to ſome 
of the plantations, to be mentioned in the judgment, for 
even years. 

And if any perſon ſhall in the night time maliciouſly, 
unlawfully, and willingly maim, wound, or otherwiſe hurt 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed; he ſhall forfeit treble 
damages, by action of treſpaſs, or upon the caſe: 

And three juſtices (1 O:) may inquire by a jury and 
witneſſes ; and may iſſue warrants for ſummoning jurors, 
and for apprehending perſons ſuſpected, and take their 
examinations; and cauſe witneſſes to come before them 
to give information on oath, ſo as no perſon to be exa- 
mined ſhall be proceeded againſt, for any offence con- 
cerning which he is examined as a witneſs, and ſhall 
make a true diſcovery : and if ſuch witneſs, being ſum- 
moned, refuſe to appear, they may commit him till he 
lubmit to be examined on oath. 

2. And by the 14 C. 2. c. 6. and 15 C. 2. c. 34. If ae of neo 
any perſon ſhall feloniouſly drive away, or in any ather ay abt wan” 
manner feloniouſly ſteal any ox, bull, cow, cali, ſteer, reward. 
bullock, heifer, ſheep, or lamb; or ſhall wilfully kill 
any ox, bull, cow, calf, ſteer, bullock, heifer, ſheep, 
or lamb, with a felonious intent to ſteal the whole car- 
caſs, or any part thereof; or ſhall affiit or aid in com- 
mitting any ſuch offence, he ſhall be guilty of felony with- 
out benefit of clergy. 

And 
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| 320 | Cattle, 
And every perſon who ſhall apprehend and proſecute 
to conviction any offender, ſhall have 1ol reward. In 


order to which, he ſhall have a certificate ſigned by the 
judge, before the end of the aſſizes, certifying the convic. 


tion, and where the offence was committed, and that ſuch 
oftender was apprehended and proſecuted by the perſon \ 
claiming the reward; and if there are ſeveral claimants, nam 
the judge ſhall in the ſaid certificate direct what ſhare ſhall mar 
be paid to each claimant. Which certificate being tendred dept 
to the ſheriff, he ſhall within a month pay the ſame with. mo! 
out deduction; on pain of forfeiting double, with treble 6 
coſts. The ſame to be allowed in his accounts, or to Cet 
be paid to him out of the treaſury. / 
Killing or 3. And by the 9 G. c. 22. commonly called the Black the 
— the Act, which is inſerted at large under the title of that name, cog 
" Tf any perſon ſhall unlawfully and maliciouſly kill, maim, cor 


or wound any cattle, he ſhal! be guilty of felony without 
benefit of clergy ; but without corruption of blood, 

And the hundred ſhall be anſwerable for the damages, 
not exceeding 2001. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded, ſo 
as to loſe an eye or the uſe of any limb, in endeavouring 
to apprehend or ſecure him; on proof thereof at the ſeſ- 
ſions, and on certificate thereof from thence, the ſheriſt 
ſhall within thirty days pay to the perſon intitled the ſum 
of 501, to be repaid to him out of the treaſury. 


V. Prohibiting the importation of hides, ſcins, or 


th 

other parts of cattle, to prevent infection. 'l 

It ſhall be lawful for the king, his heirs or ſucceſſors, el 

as often as he or they ſhall find it neceſſary, by proclama- fi 

tion with the advice of his privy council, or by his or- tl 

der in council, to be publiſhed in the London Gazette, to p 
prohibit generally, or from any particular country or 

countries, the importation of any hides or ſkins, horns or 9 

hoofs, or any other part of any cattle or beaſt, into f. 

Great Britain or Ireland, for ſuch time, and under ſuch f 


rules, orders, and regulations, as he or they by the advice 
aforeſaid ſhall judge moſt expedient and effectual to pre- 


vent any contagious diſtemper from being brought into 
theſe kingdoms. 9 G 3. c. 39. 


Certlozari. 
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Certioꝛari. 


Certiorari is an original writ, iſſuing out of the court Certiorari,what, 


9 
1 


— 
— 


rſon of chancery or the king's bench, directed in the king's q 
nts, name to the judges or officers of inferior courts, com- 5 
ſhall manding them to certify or to return the records of a cauſe 14 
dred depending before them, to the end the party may have the 

ith- more ſure and ſpeedy juſtice, before the king or ſuch juſtices 

eble as he ſha!l aſſign to determine the cauſe. 1 Bac. Abr, 

r to Certior. A. 

Alſo, the juſtices of the peace may deliver or ſend into What things 

lack the king's bench, indictments found before them, or re- may be certified 
. withont a writ 
ame, cognizances of the peace taken before them, or force re- f certlorari. 

aim, corded by them, without any certiorari. Dalt. c. 195. 

hout Concerning which writ of certiorari, it is here ſhewn, 

ages, I. In what caſes it is grantable. 

I. How to be granted and allowed. 
ww III. The ee of it. 
ing L. The return of it. 

e ſeſ- 

herif J. In what caſes it is grantable. 

"ou 1. A certiorari lies in all judicial proceedings, in which In caſes where 4 
a writ of error does not lie; and it is a conſequence of all writ of error lies 
inferior juriſdictions erected by act of parliament to have 

S, Of their proceedings returnable in the king's bench. L. Raym. 

400, 580. 

2. And therefore a certiorari lies to juſtices of the peace, Where not ſpe- 
flors, even in ſuch caſes which they are empowered by ſtatute cially prohibited 
lama- finally to hear and determine; and the ſuperintendency of *? —_— 
is or- the court of king's bench is not taken away without ex- 
te, to preſs words. 2 Haw. 286. 
ry or 3. But it ſeems agreed, that a certiorari ſhall never be After convic- 
rns or granted to remove an indictment after a conviction, unleſs ven. 

„ into tor ſome ſpecial cauſe ; as where the judge below is doubt- 

r ſuch ful what judgment to give. 2 Haw. 288. 

advice And, E. 18 G. 2. K. and Nicholls, An indictment was 

o pre- removed into the court of king's bench by certiorari, af- 

t into 


ter conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being 
brought before judgment; and this court not being ap- 
prized of the circumſtances of the offence, could not tell 
what judgment to give: And in Carth. 6. it is ſaid, they 
connot give judgment. A rule therefore was made to 

Ver. I. Y | ſhew 
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ſhew cauſe why the certiorari ſhould not be quaſhed, ſo 
as to remit it back to the ſeſſions ; which was afterwards 
made abſolute. Str. 1227. 

And in the caſe of the King againſt Gwynne and others, 
H. 32 G. 2. The court (on a defended motion) granted 
a Pracedends, at the inſtance of the defendants, upon an 
indictment for an aſſault at the quarter ſeſſions at Brecon, 
removed into the king's bench by certiorari ; becauſe the 
certiorari had not iflued till after the defendants had con- 
feſſed the aſſault below; tho' the conviction was not after 
a trial, and tho' ſeveral of the juſtices were ſworn to be 
near relations of Mr. Gwynne one of the defendants, name. 
ly, his father, two brothers, and an uncle. Burrqy, 
„ ansfield. 749. 

4. Alſo, it ſeems a good objection againſt the granting 
a certiorari, that iſſue is joined in the court below, and 
a venire awarded for the trial of it. 2 Haw. 288. 

5. It hath becn adjudged, that wherever a certiorari 
is by law grantable for an indictment, the court is bound 
of right to award it at the inſtance of the profecutor, 
becauſe every indictment is the ſuit of the king, and he 
has a prerozative of ſuing in what court he pleafes. But 
it ſcems to be agreed, that it is left to the diſcretion of 
the court, either to grant or deny it at the prayer of the 
defendant. 2 Haw. 287. Burr. Mansf. 2456. 

6. And it ſeems that the court will not ordinarily, at 
the prayer of the defendant, grant a certiorari for the re- 
moval of an indictment of perjury, or forgery, or other 


| heinous mifdemeanor ; for ſuch crimes deſerve all poſſible 


diſcountenance, and the certiorart might delay, if not 
wholly diſcourage the proſecution. 2 Haw. 287. 

But in extraordinary circumſtances the court will ſome- 
times diſpenſe with this rule. As in the caſe of K. & 
Fawle, M. 13 G. The court granted a certiorari to re- 


move an indictment for felony found at the quarter- ſeſſions, 


Wow ts begrant- 
ed on indictment 
er preſentment. 


upon affidavits that the defendant could not have a fair 
trial there. L Raym. 1452. 


I. How to be granted and allowed. 


1. On indiciment or preſentment : By the 5 W. c. 11. 
and 8& g WW. c. 33. it is enactec, that in term time, m 
writ of certiorari, at the proſecution of any party indicted, 
ſhall be granted out of the king's bench, to remove any indicl- 
ment or preſentment of treſpaſs or miſdemeanor, before trial 
had, from before the juſtices in ſeſſions ; unleſs ſuch certiorart 
ſhall be awarded upon mation of counſel, and by rule of court 
made for the granting thereof. 


But 
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But in the vacation, writs of certiorari may be granted by 
any juftice of the king's bench; whoſe name ſhall be indorſed 
on the 1writ, and alſo the name of the perſon at whoſe inflance 
it 15 granted. 

And all the parties inaifed, proſecuting ſuch certiorari ſhall, 
beſure the allowance thereof, find two ſufficient manucaptors, 
who ſpall enter into a recognizance before a juſtice of the king's 
bench (who ph endorſ» the ſame on the writ), or before a 
juice of the peace of the county or place, in ine ſum of 201; 
with condition, at the return of the 1writ, to appear and pleal 
ta the ſaid indictment or preſentment, in the ſaid court of king's 
bench, and at his awn cots and charges te cauſe and procure the 
iſſue that ſhall be joined thereupon, or any plea relating there- 
unte, to be tried at the next affizes for the county wherein the 
indictment or proſentment was found, after ſuch certiorari ſhall 
be returned, or the next term if in London, Weſtminſter, or 
Middleſex, urls the court ſhall appoint another time, and if 
ſo, then at ſuch ether time; and 19 give due notice of ſuch 
trial, to the projecutor or his clerk in court ; and alſo that the 
janty tr ſecuting the writ of certiorari, Hall appear from day 
to day, in the ſuid court of king's bench, and not depart until 
be ſla'l be diſcharged by the court. 

And the ſaid recogntzance fall be certified into the king's 
bench, with the certiorari and indidment, is be there filed, 
and the name of the preſecutor (if he ſhall be the party grieved), 
or ſome publick officer, ſball be indsrſed am the inaifiment, 

And if the defendant proſecuting the writ of certiorari, be 
convicted of the offence for ich he was indicted, then the 
court of king*s bench ſhall give reuſanable cgſis ts the proſecuter, 
if he be the party grieved or injured, or be a juſtice, conſtable, 
or other civil officer, who projccutes on account , any thing that 
concerned him as officer, to be taxed according to the courſe of 
the ſaid court, who ſhall, for the recovery theref, within ten 
days after demand, and refuſal of payment, an oath, have an 
attachment awarded ; and the recogniſance not to be diſcharged 
till the cofls are paid, 

But if the perſon procuring the certiorari, being the diſend- 
ant, ſhall not, before allowance thereof, procure ſuch manu= 
captors to be bound as aforeſaid, the juſtices may proceed te the 


trial of the indiciment in ſeſſions, notwithſtanding the writ of 


certiorari delivered. 


At the proſecution of any party indicted] This extends only 
to certiorari's procured by perſons indicted ; from whence 
it follows, that thoſe which are procured by the proſecu- 
tor of an indigtment, remain as they were at common law. 


2 Haw. 292, Y 2 
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To be tried at the next afſizes] But the recognizance ſha] 
not be forfeited, unleſs the proſecutor give rules according 
to the courſe of the court. 2 Haw. 293. 


Reaſonable cofts] The maſter of the crown office, in 
taxing the coſts, ought only to conſider thoſe which are 
fubſequent to the certiorari. 2 Haw. 292. 


To the proſecutor, if he be the party grieved or injured] 
M. 20 G. 2. X. and Ingleton. The defendant was indi&. 
ed for attempting to ſet fire to the houſe of one Efton in 
York, and the indictment alſo charged that the defendant 
ſolicited Maſon, one of the proſecutors, to help to ſet 
fire to the houſe. Maſon and one Glenton informed the 
mayor of York of this, who bound Maſon and Glenton over 
to proſecute the defendant. The ſaid defendant removed 
the indictment by certiorari into the court of king's bench, 
and was thereupon convicted and fined. On payment of 
the fine, it was moved that the recognizance ſhould be 
diſcharged. Unto which it was objected, that the defen- 
dant was obliged, betore the diſcharge thereof, to pay the 
coſts of the proſecutors. But by the court, this caſe is not 
within the act, for the act extends only to officers and 
perſons really injured, which neither Glenton nor Maſon 
are, for there was no damage done to the houſe, but only 
intended to be done, nor are either of them officers. And 
the recognizance was diſcharged. 1 1/i{on. 139. 

In a like caſe, M. 30 G. 2. K. and Smith. It was 
moved, that before the recognizance ſhould be diſcharged, 
the proſecutor ſhould have his colts. The objection was, 
that no name of any perſon, as being either the party 
grieved or injured, or a public civil officer, was indorſed 
upon the indictment. It was anfwered, That this is not 
neceſſary in order to giving coſts; that to this purpoſe it 
is ſufficient, if the proſecutor actually be a civil officer, 
and of that in the preſent caſe there was an affidavit: 
and the act does not ſay, that the proſecutor ſha]l not 
have his cofts, unleſs his name be indorſed. By the 
court; It is enough, if it be proved that the proſecutor 


was ſuch officer, and here it is proved by affidavit. And 


it was ruled, that the proſecutor ſhould have his coſts, 
before the recognizance ſhould be diſcharged. Burrow, 
Mansfield. 54. | 


May proceed to the trial] Nevertheleſs they muſt make 2 
return to the certiorari, otherwiſe they will be in con- 
tempt to the court ; for all writs muſt be obeyed, unleſs 
good cauſe be ſhewn to the contrary ; and the proper way 
of ſhewing it, is to return it. 2 Haw. 292. 0 

2. On 
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2. On a conviftion or order: By the 13 G. 2. c. 18. it Howto be 
is enacted, that no certiorari ſhall be granted, to remove any r 
conviction, judgment, order, or other proceedings, before any ,; au, 


juſtice of the peace, or the general or quarter ſelſions, unleſs it 
be applied for in ſix calendar months after ſuch proceedings had 
ar made, and unlifs it be duly proved upon oath, that the party 
ſuing forth the ; ah hath given fix days notice thereof in 
writing, to the juſtice or juſtices, or two of them (if fo many 
there be), before whom ſuch proceeding have been, to the end 


nin that ſuch juſtices, or the parties therein concerned, may ſhew 
dant cauſe if they ſo think fit, againſt iſſuing the certiorari. 
ſet And by 5 G. 2. c. 19. Ns ſuch certiorari ſhall be al- 
| the Inved, to remove any ſuch judgment or order, unlefs the party 
over proſecuting the certiorari, before the allowance thereof, enter 
oved int9 a recognizance with ſufhcient ſureties, before a juſtice of 
nch, the county or place, or before the juſtices at ſeſſions where ſuch 
nt of judgment or order ſhall haue been given or made, or before a 
d be Juſtice of the king's bench, in Fol, with condition to proſecute 
fen- the ſame, at his own ceſis and charges with ect, without 
y the wilful delay, and to pay the party in u heſe favour the judg- 
s not ment or order was made, within a month after the ſame ſhall 
and be confirmed, his full coſts to be taxed according te the courſe of 
Aajon the court where Jo confirmation ſhall be. And if he ſhall 
only nat enter into ſuch recognizance, or ball not perform the con- 
And ditions, the juſtices may proceed and make ſuch further order for 
the benefit of the party for whom the judgment ſhall be given, 
Was in ſuch manner as if no certiorari had been granted. 
rged, The ſaid recognizance ts be certified into the king's bench, 
Was, and there filed, with the certiorari and order or judgment re- 
party moved thereby. | 
oried And if the order or judgment ſhall be confirmed by the court, 
s not the perſon intitled to the coſts, for the recovery thereof, within 
ofe it ten days after demand made, upon oath of ſuch demand and 
cer, refuſal of payment, ſhall have an attachment granted for the con- 
avit: tempt ; and the recognizance not to be di;-harged till the cofts are 
| not paid and the order complied with. 
y the E. 1 An. A rule was made in the court of king's bench, 
cutor that no certiorari ſnould be granted to remove orders of 
And juſtices, from which the law has given an appeal to the 
coſts, ſeſſions, before the matter be determined on the appeal, 
rrow, becauſe it hinders the privilege of appealing ; and that if 
any order be removed before appeal, it ſhould be ſent 
ike 8 down again : But if the time of appeal be expired, that 
—_ caſe is not within the rule: By Holt Ch. J.—But after- 
unleſs wards, M. 4 Ann. in the caſe of Shellington, it was held, 
r way that advantage mult be taken of tnis rule upon the motion 
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to file the order; for that after it is filed it is too late, 
1 Salt. 147. 

But in the caſe of the borough of [Yarwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwardens ſhould produce the 
books at an adjourned day; before which, a certiorari 
was brought to remove that order: And it was held to lic, 
though the appeal was depending; elſe the order muſt be 
obeyed before the validity of it can be determined, It 
was allo held, that an appointment of overſcers may be 
removed before an appeal to the ſeſſions; for the rule laid 
down in 1 Salt. 147. extends only to the cafe where there 
is a limited time for appealing, as to the next quarter ſeſ- 
ſions; but the ſtatute of the 43 El. c. 2. is not fo re- 
ſtrained: and conſequently it can never be faid, that the 
time for appzaling is out. And if the appeal from an 
appointment is lodged, there can be no certiorari, till 
the ſeſſions hath made a determination; and a certiorari 
brought, pending ſuch appeal, ſhall be ſuperſeded, Str. 
991. 


III. The eckt of it, 


Subſ-quent pro- I. After a certiorari is allowed by the inferior court, 
ceedings void. it makes all the ſubſequent proceedings on the record that 
is removed by it erroneous. 2 Haw. 293. 


Except where 2. But it hath been adjudged, that if a certiorari for 
8 is the removal of an indictment before juſtices of the peace 
ſworn, 


be not delivered, before the jury be ſworn for the trial of 
it, the juſtices may proceed. 2 Haw. 294. 

And after judz- 3. And the juſtices may ſet a fine to compleat their 
ment. judgment, after a certiorati delivered, L. Raym. 1515, 
Removes all af. 4, A certiorari removes all things done between the 
ter the teſte of it. teſte and return. L. Raym. 835, 1305. 

Removes the re- 5. A certiorari removes the record itſelf out of the in- 
cord itſelf,  ferior court; and therefore if it remove the record againſt 


a principal, the acceſſary cannot there be tried. 2 Haw, 


25. 

In what cafe the 6. And if the defendant be convicted of a capital of- 
wo «Ap — fence, the perſon of the defendant muſt be removed by 
3 be. habeas corpus, in order to be preſent in court, if he will 
8 move in arreſt of judgment. And herein the caſe of a 
conviction differs from that of a ſpecial verdict ; where 

the preſumption of innocence may be fuppoſed to con- 

tinue, and therefore the perſonal prefence of the defend- 

ant in that caſe is not neceſſary at the argument of it, 

Burr. Mansfield. 930. K. and Spragg. II. 33 C. 2. i 

1 p 


4 


Certioꝛari. 


7, It hath been holden, that a certiorari for the remo- 
val of a recognizance for the good behaviour, or an ap- 
pearance at ſeſſions, will ſuperſede the obligation of it: 
but this would be highly inconvenient, and the contrary 
ſeems to be ſupported by the better authority. 2 Haw. 
% If a ſuperſedeas come out of a ſuperior court, to the 
juſtie2s, they ought to ſurceaſe, altho' the ſuperſedeas be 
awarded againſt law ; for they are not to diſpute the com- 
mand of a ſuperior court, which is a warrant to them. 
Cem. 129. 


IV. The return of it. 


1. Every return of a certiorari ought to be under ſeal, 
2 Haw. 294. 

2. And altho' the cuftos rotulorum keep the records, yet 
muſt the juſtices, to whom it is directed, return the cer- 
tiorari; and therefore if it is directed to the juſtices of 
the peace, and the clerk of the peace only return it, no- 
thing is thereby removed. 2 Haw. 294. 

The certiorari may be ſometimes to remove and fend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the wards therein be), and it muſt be obey- 
ed accordingly. Dalt. c. 195. 2 Haw. 295. 

4. A return was in paper, (and not upon parchment) ; 
and for that reaſon was held by the court not good. 
1 Barnardi/t. 113. H. 2 G. 2. K. and the inhabitants of 
Darlington. 

5. Upon a certiorari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have theſe 
words, as alſo to hear and determine divers felanies, &c. ac- 
cording to the commiſſion, for if the return mentions only 
that they are juſtices of the peace, without fuch words, 
the return is inſufficient. Dalt. c. 195. 

6. If the perſon to whom a certiorari is directed, do 
make a falfe return, yet the court will not ſtay filing it on 
affidavit of its being falſe, except in publick caſes, as in 
caſes of commiſſioners of ſewers, or for not repairing 
highways, or for ſome ſuch ſpecial cauſes ; betauſe the re- 
medy for a falſe return is either an action on the cale at the 
ſuit of the party grieved, or an information at the ſuit of 
the king. Dalt. c. 195. 

7. If the perſon to whom the certiarari is directed, do 
not make a return, then an alias, that is, a ſecond writ; 
tien a fluries, that is, a third writ, or cauſam nobis ſignt= 
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f ces, ſhall be awarded, and then an attachment. Cyan. 
116. 


Beſides theſe general rules, in common to all certiora. 
ri's, there are many times ſpecial directions about granting 0 

and allowing or not allowing them, in particular caſes, 

which are treated of under their reſpective titles; ſuch as 
highways, game, tithes, ſwearing, and many others, ] 


The return of a certiorari may be thus : 


Firſt, on the backſide of the writ indorſe theſe or the 
like words: 


The execution of this writ appears in a ſchedule to the ſame 
writ annexed. | 


And that ſchedule may be thus, on a piece of parchment 
by itſelf, and filed to the writ: 


Weſtmorland. I Sir Philip Muſgrave, baronet, one of the 

keepers of the peace and juftices of our brd 
the king, aſſigned to keep the peace within the ſaid county, and 
alſo to hear and determine divers felonies, treſpaſſes, and ather 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court f king's bench, the inditment of which mention 
is made in the ſame writ, together with all matters touching 
the ſame indiciment. In witneſs whereef I the ſaid Sir P. M. 


have to theſe preſents ſet my ſeal. Given at in the ſaid 
county, the day in the year 
of the reign of . 


Then take the record of the indictment, and cloſe it with- 


in the ſchedule, and ſeal and ſend them up both together 
with the certiorari. | | 


Challenge. See Jurors. 


Champerty. See Maintenance. 
Chance medley, See Domictde. 
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Cheat. 


F cheats puniſhable by publick proſeccution, there 
are two kinds, 


I. By the common law. 
II. By ſtatute, 


J. By the common law. 


1. Cheats which are puniſhable by the common law, 
may in general be deſcribed to be deceitful practices, in 
defrauding or endeavouring to defraud another of his 
known right, by means of fome artful device, contrary 
to the plain rules of common honeſty ; as by playing with 
falſe dice ; or by cauſing an illiterate perſon to execute a 
deed to his prejudice, by reading it over to him in words 
different from thoſe in which it was written; or by per- 
ſuading a woman to execute writings to another, as her 
truſtee, upon an intended marriage, which in truth con- 
tained no ſuch thing, but only a warrant of attorney to 
confeſs a judgment ; or by ſuppreſſing a will; and fuch 
like, 1 Haw. 188. 

2. It ſeemeth to be the better opinion, that the deceit- 
ful receiving of money from one man, to another's uſe, 
upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on a bare naked lie; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which common prudence and caution may 
de a ſufficient ſecurity. 1 Haw. 188. 

3. A perſon for a counterfeit paſs, was adjudged to the 
pillory, and fined. Dalt. c. 32. 

4. On an indictment againſt the defendant, a miller, 
for changing corn delivered to him to be ground, and 
giving bad corn inſtead of it, it was moved to quaſh the 
fame, becauſe it is only a private cheat, and not of a pub- 
lick nature. It was anſwered, that being a cheat in the 
way of trade, it concerned the publick, and therefore was 
indictable. And the court unanimouſly agreed not to 
quaſh it. T. 16 G. 2. K. and Mood. 1 Sell C. 217. 

5. A perſon falſely pretending that he had power to diſ- 
charge ſoldiers, took money of a ſoldier to diſcharge _ 
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Cheat. 


and being indicted for the ſame, the court held the ind g. 
ment to be good. T. 3. C. Serliſſead's caſe. 1 Lats, 
202. 

6. As there are frauds which may be relieved ciyil; 
and not puniſhed criminally (with the complaints whereo; 
the courts of equity do generally abound) ; fo there are 
other frauds, which in a ſpecial caſe may not be helped 
civilly, and yet ſhall be puniſhed criminally : Thus if 2 
minor goes about the town, and pretending to be of age, 
defrauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non- age; the 
perſons injured cannot recover the value of their goods, 
but they may indict and puniſh him for a common cheat. 
Barl. 1oo. | 

7. Finally, the diſtinction which, as it ſeemeth, will 
ſolve almoſt all caſes of this kind, was taken in the caſe of 
K. and Wheatly, H. 1 G. 3. The defendant was indicted 
and convicted for ſelling beer ſhort of the due and juſt 
meaſure, to wit, 16 gallons as and for 18. It was moved 
in arreſt of judgment. And by the court, This is only 
an inconvenience and injury to a private perſon, ariſing 
from that private perſon's own negligence and careleſſnels 
in not meaſuring the liquor, upon receiving it, to ſee 
whether is held out the juſt meaſure or not. Offences that 
are indictable muſt be ſuch as affect the publick. As if a 
man uſes falſe weights and meaſures, and ſells by them to 
all or to many of his cuſtomers, or uſes them in the 


general courſe of his dealing; fo if there is a conſpiracy to 


cheat: For theſe are deceptions that common care and 
prudence are not ſufficient to guard againſt. Theſe are 
much more than private injuries; they are publick offences. 
But in the preſent caſe, it is a mere private impoſition or 
deception. No falſe weights or meaſures are uſed; no 
conſpiracy: Only an impoſition upon the perſon he was 
dealing with, in delivering him a leſs quantity inſtead of 
a greater; which the other careleſsly accepted. It is only 
a non- performance of his contract; for which non- per- 
formance he may bring his action. So, the ſelling an un- 
ſound horſe for a ſound one, is not indictable: The buyer 
ſhould be more upon his guard. And the diſtinction which 
was laid down, as proper to be attended to in all caſes of 
this kind, is this: That in ſuch impoſitions or deceits 
where common prudence may guard perſons againſt their 
ſuffering from them, the offence is not indictable, but the 


party is left to his civil remedy for the redreſs of the injury 


that has been done to him ; but where falſe weights ang 
meaſures are uſed, or falſe tokens produced, or ſuch 
methods taken to cheat and deceive, as people cannot by 
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Cheat. 


| arde 1 here it 
ny ordinary care or prudence be guarded againſt, t 


an offence indictable. Burrow. Mansfield. 1125. Blackjt. 
Rep. 27 3» 
II. By flatute. 


lſely and 
the 33 H. 8. c. 1. If any perſon ſhall fa | v 
4.35 he #.. Fra or get into his hands * poor — 
one v goods, chattels, jewels, or other 3 2 
mth WY by colour and means of any faje privy == 
or counterfeit letter made in another man's __ 2 
ſhall be convicted thereof, by examination of ww ” » © 
confeſſion, at the aſſizes or ſeſſions, or by a 1 240 
court of record; he ſhall have ſuch puniſhmen . 4240 
tilonment, pillory, or other corporal pain (excep wy b 
ap court ſhall appoint. Saving to the yy gr 4 
ſuch remedy by action 222 for "_ $00 S ſo 
; ie ve ha the com v. 
2 OY _— 1 Q.) — call and convent by — 
ceſs or otherwiſe (A), to the aflizes or ſeſſions, ax? 2 ” 
ſupected, and commit or bail him to the next aſſize 
ns. - 
= into his hands or poſſeſſion] A perſon we” ae N Wl 
a counterfeit letter to detraud another of cou _ 'S 
apprehended on ſuſpicion of ſuch fraud, Pon he _ 80 p 
the goods into his poſſeſſion, ſeems not to Wi 
ſtatute. E. 3 C. 2. X. and Brian. Sell. C. V. 5 * 
Falſe privy taten] On motion to quaſh an in . 2 
which was, that the defendant came pretending that 5 
a perſon had ſent him to receive 20 I, and _— — 
whereas ſuch perſon did not ſend him: By the _— 5 
not indictable, unleſs he came with falſe tokens ; 7 EP 
not to indict one man for making a fool of another. 
1 15 L X. and Munoz. It was adjudged, that * 
indictment averring the offence to be by falſe 2 — 4 
out ſhewing what thoſe falſe tokens are, is not ſu _ 1 
and that the fraudulently procuring a note from a _ — 
by falſely affirming that there was one in => _ — 
that would pay the money due upon it, whereas i | 
there was no ſuch perſon in the next room, is not > 
talen, but a falle — only. 1 S/. C. 201. Str. 
1127. 
ote ; tute ſays a falſe privy token, 
A Lor he —— hereupon, that for 
this offence the offender cannot be fined, but corporal pain 
inflicted. Inſt. 133. f . 
2 Mr. ee that chere is a — in 
Gr, Car. 564, by which it appears, that one convicted on 
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A. O. of 


Cheat. 


ſuch a proſecution hath been adjudged not only to ſtand 4 nm. 
the pillory, but alſo to pay a fine of 5001, and to be bound &. © 


with good fureties to the good behaviour. 1 Haw, 18g, anſrve 
Commit or bail him] In this caſe the juſtices ſhall do wel cordin 
to take examination of the offence, and to certify the ſane * 


to the ſeſſions or gaol delivery, and withal to bind over the 
informers and witneſſes to give evidence therein. Dal. 
c. 32. ; : 


2. By the 30 G. 2. c. 24. All perſons who knowing) 


and deſignedly, by falſe pretence or pretences, ſhall obtain — 


from any perſon, money, goods, wares, or merchandize, 
with intent to cheat or defraud any perſon of the ſame, ſhal 
be deemed offenders againſt law and the publick peace; 
and the court before whom any ſuch offender ſhall be tried, 1.7 
ſhall on conviction order him to be fined and impriſoned, 
or to be put in the pillory, or publickly whipped, or to be or & 
tranſported as ſoon as conveniently may be for ſeven 

rs. /. 1. 8 

And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences aforeſaid, 
ſhall examine by oath and ſuch other lawful means as to him 
ſhall ſeem meet touching the matters complained of, and 
deal with the offender according to law: and if the part 
charged as being the offender ſhall be committed to priſon, 
or admitted to bail, to anſwer the matters complained of at 
the next ſeſſions or aſſizes; the ſaid juſtice ſhall bind over 
the proſecutor to appear and proſecute ſuch offender with 
effect; and if ſuch goods fo fraudulently obtained appear 
to ſuch juſtice to exceed the value of 201, the recog- 
nizance ſhall be in not leſs than double the value of the 
goods. / 2. 


A. Warrant of two juſtices to apprehend an of- WM ' 
fender; on 33 H. 8. c. 1. F 

mM 

Weſtmorland. J To the conſtable of — 


HEREAS complaint hath been made unto us whiſ 

names and ſeals are hereunto ſet, two of his majeſty" d 
juſticet of the peace for the ſaid county, and one of us of ie Ml | 
quorum, upon the oaths of A. I. of ——— yeoman, and f 
B. I. of yeoman, that on the day of —=—= 
| yeoman, did by a falſe privy taken lot, 
counterfeit letter] that is to , by [here particularize the c 
offence] falſely and deceitfully obtain and get into his hands 
and poſſeſſion here mention the things] from C. I. of — 


contrary to the ſiatute in that caſe made: Theſe are therefore i 
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mmand you, upon fight hereof, forthwith to bring the ſaid 
J. O. before us at on the aa 7 5 to 

fer to the ſaid complaint, and further to be dealt withal ac- 
nding to law. Given under our hands and ſeals the day 
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Cheeſe. See Butter. 
Chocolate. See Exciſe. 


Church and Church yard. 


. HE ancient Saxon word is cyrce, the Daniſh Original of the 
kircke, the Belgick . kercke, the Cimbrick kirkia word church. 
or lurt; probably from the Greek word *vgax:;, belong- 
ing to the Lord, or vgis exe, the Lord's houſe : ſo that 
we have loſt the ancient pronunciation of the word (ex- 
cept in the northern parts of England and in Scotland) by 
ſoſtening the letters c or ch, as we have done in many 
caſes; which letters the ancient Greeks and Romans always 
pronounced hard, as the letter 4. | 
2. In cities and towns corporate, the biſhop (with the con- Uniting of 
ſent of the mayor, aldermen, and juſtices of the peace, and of charches. 
the patron) may unite two churches or chapels ; and make order 
with the lite conſent, that the patrons preſent by turns, having 
regard to the value of the livings united: and the incumbents 
thereof ſhall be graduates. 17 Car. 2. C. 3 | 
3. Clauſes are commonly inſerted in the ſeveral acts of New churches, 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices of 
the peace, in relation to the aſſeſſments to be made for that 
purpoſe. And in the caſe of borrowing money for re- 
building clergymens houſes, by the 17 G. 3. c. 53. the 
eſtimates are to be ſworn to before a juſtice of the peace or 
maſter in chancery. i 
4. N fairs nor markets ſhall be kept in church yards. 


13 Markets in the 
Ed. 1. ſt. 2. c. 6. 


church yard. 


5. Clergymen ſball nat be arreſted, and drawn ont of any Arreſt in the 


church or church yard, whil/t they attend to divine ſervice ; on — 


pain of impriſonment of the offender, and rauſom at the king”s 
wil, and ſatisfaction to the party arreſted. So Ed. 3 c. 5. 
IR. 2. e. — | 
Alfo it is ſaid, that arreſts in civil cafes ought not to be 
of perſons going to or coming from church; but that a 
warrant from a juſtice of the peace far the king may be — 
| f Cute 
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cuted in ſuch cafes. Cro. Car. 602. Cro. Fac, 321. 
2 Bulſt. 72. 
But altho' the officer may be puniſhed for the ſame either 
in the ſpiritual or temporal courts, yet the arreſt (if not on 
a Sunday) is good in law. Maiſon, c. 34. P. 344. 
exwling in the 6. If any perſon ſhall, by words only, quarrel, chide, ur 
church or church raw, in any church or church yard, the ordinary (on prof if 
yd. two witneſſes) may ſuſpend every layman, being an effonder, ab 
ingreſſu eccleſiæ; and every clergyman from the miniſtratim 
of his office, ſo long as he ſhall think meet. 5 & 6 Ed. b. 
S. 
Striking in the 7+ I any ſhall ſmite, or lay any violent hands on another 
church or church in any church or church yard, he ſhall be deemed ipſo facto ex. 
* communicate, and be excluded from the fellowſhip and company if 
Chriſt's conzregation. 5 & 6 Ed. 6. c. 4. ſ. 2. 

Lay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or pull off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, or gently lay their hands on thoſe 
who diſturb the performance of any part of divine ſervice, 
and turn them out of the church, are not within the 
meaning of this ſtatute. 1 Haw. 139. 


Shall be deemed iplo facto excommunicate] And he ſhall net 
excuſe himſelf by ſhewing that the other aſſaulted him, 
1 Haw. 139. | 
Ip/o facto] Nevertheleſs, in this and other like caſes, 
there ought cither to be a precedent conviction at law, 
which mult be tranſmitted to the biſhop; or elſe the ex- 
communication muſt be declared in the ſpiritual court upon 
a proper proof of the oftence there; for it is implied in 
every penal law, that no one ſhall incur the penalty there- 
of, till he be found guilty upon a lawful trial. 1 Haw, 
139. 
Swing witha 8. 1f any ſhall malicicuſiy ftrite another with any weapon, in 
weapon in the any church or church yard, or ſhall there draw any weapon with 
— or church intent to firike, and ſhall be convicted thereof by verdict of 12 
men, or confeſſion, or by tiro witneſſes, before the judges of affix, 
or juſtices of the peace in their ſeſſions, he ſhall be adjuaged t1 
have one of his ears cut off, and if he have no ears, he ſhall bt 
burned in the check with a hot iron having the letter F, wherety 
he may be known and taken for a fray maker and fighter ; and 
he * alſo ſtand ipſo facto excommunicate, 5 & 6 Ed. bs 
Co 4+ . 3. 
Sacrilege- 9. He who ſteals goods belonging to a pariſh church, 
may be indicted for ſtealing the goods of the pariſhioners. 
I Haw. 94. | 


For other matters, ſee title Cht:rchwardens. 
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Churchwardens. 


I. Who are exempted from being churchwardens. 

Il. Chufing and fwearing of cburchwardens, with 
their duty thereupon. 

III. Their duty in levying rates; and therein of 
veſtries, and ſelect veſtries. 

V. Their duty as to repairs; and therein concern- 
ing church ſeats. 

V. Their duty as to ſundry other matters. 

VI. Concerning preſentments ; and therein of ſide/- 
men or aſſiſtants, 

VII. Their accounting. 

VIII. Their puniſhment on miſbebavicur. 

IX. Their indemnity on doing their duty. 


J. Who are exempted from being churchwaraens. 


| Counſellor or attorney ought not to be choſen Attorneys, 
churchwarden : and if he is, he may have a pro- 

hibition, by reaſon of his attendance on the courts at V- 

minſler. 2 Roll's Abr. 272. 

2. Apothecaries, who have ſerved 7 years, ſhall be ex- Arothecaries 
empted from the office of churchwarden. 6 . c. 4. and ſulgecns. 

And by the 18 G. 2. c. 15. Freemen of the corpora- 
tion of ſurgeons in London are exempted from being church- 
wardens. 

3. Diſſenting teachers or preachers, in holy orders, or nimnting mini- 
pretended holy orders, being duly qualified, are exempted #*ecs. 
from the office of churchwarden. 1 V. /ef}. 1. c. 18. 

4. Other diſſenters, ſcrupling to take upon them the of- Other diſſentres. 
fee, may execute the ſame by a ſufficient deputy, to be ap- 
proved of in like manner as other churchwardens. 1. 
eſſe 1. c. 18. 

5. All perſons who have profecuted a felon to con- Perſons having 
riction, and the firſt aſſignee of the certificate thereof, convicted a fe- 
areexempted from the office of churchwarden, in the 
pariſh where the offence was committed. 1011. 


0. 23. /. 2. 

b 60 private man, perſonally ſerving for himſelf in the Perſons ſerving 
militia, during the time of ſuch ſervice, ſhall be liable to in the militia, 
lerve as churchwarden. 2 G. 3. c. 20. 
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II. Chuſing and ſwearing churchwardens, with their 
duty thereupon. 


1. Churchwardens ſhall be choſen yearly in Egfter week, 
by the joint conſent of the miniſter and pariſhioners, if it 
may be; but if they cannot agree, the miniſter ſhatl chuſe 
one, and the pariſhioners another. Canons of 1603. 89. 

But where there is a cuſtom for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gilf. Codex, 242, 


2. A perſon choſen churchwarden, refuſing to take his of. . 3 
fice and oath, may be excommunicated for the refuſal ; and _ 
no prohibition will lie. Gif. 243. = 

3. And the eccleſiaſtical judge, refuſing to ſwear him, Gr 
may be compelled by a mandamus. Gibſ 243. 

4. The churchwarden's oath, as ſaid to have been = 
agreed on, upon mutual conſultation between the civilians 5 
and common lawyers, is as follows: 


* You ſhall ſwear truly and faithfully to execute the = 
office of a churchwarden within your pariſh, and ac- 
« cording to the beſt of your ſkill and knowledge preſent 


„ ſuch things and perſons as to your knowledge are pre- 8 
& ſentable by the laws eccleſiaſtical of this realm : ſo help 5% 
| you God and the contents of this book.” Gil. 243. G 
Churchwardens 5. Churchwardens being thus ſworn, are ſo far incor- 
a body corporate. porated by law, as to ſue for the goods of the church, and - 
to bring an action of treſpaſs for them; and al to pur- A 
chaſe goods for the uſe of the pariſh; but they are nota 5 
corporation in ſuch ſort as to purchaſe lands, or take by 
| grant, except in Londen by cuſtom. Gib/ 241. 1 
Aow long they 6. Churchwardens ſhall continue in office, till the new K 
ſhall continv*. churchwardens be ſworn. Can. 118. c 
$ 
III. Their duty in levying rates; and therein of vi. 
tries and ſelect veſtries. | f 
-— "<q x I. Therates muſt be made with the conſent of the ma- | 
very. 


jor part of the pariſhioners, houſekeepers, or occupiers of 
land. In order to which, publick notice of a veſtry (a 
place fo called from the veſtments of the miniſter kept 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elſe at the church 
door as the pariſhioners come out; both of the calling of 
the ſaid meeting, and alſo of the time and place of the al- 
ſembling of it. And it will be faireſt then alſo to de- 
clare for what buſineſs the ſaid meeting is to be held, that 
no one may be ſurprized, but that all may have full time 
: before, 


3 


8 8 2 * 8 
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before, to conſider what is to be propoſed at the ſaid meet- 

ing. And it is uſual that for half an hour before it beging, 

one of the church bells be tolled to give the pariſhianers 

notice when they are met. 5 Cs. 67. Shaw. Par. Law. 54. 

2. At the common law, every pariſhioner who paid to Who ſhall have 
the church rates, and no other, had a right to vote. Shaw, , in the 
5b. And thoſe that pay no church rates ſhall have no M 
vote in affairs relating to it, except it be the rector or 
vicar. od, b. 1. c. 7. | 

3. All perſons who have a vote in the veſtry have an Who may a4- | 
equal right, and neither the miniſter nor churchwardens, Jura the veſtry, 
without a ſpecial cuſtom, can adjourn the veſtry ; but this 
can only be done by a majority of the whole aſſembly. 

Str. 1047. OE 

4. When the churchwardens and pariſhioners are there Laying therates; 
met, they are to conſider what ſum of money it will be 
neceſſary to raiſe for ſuch repairs as ſhall then be needful; 
and after they have agreed what ſum is fit, they are to 
make an equal levy. Degge. 171. | | 

5. And the major part of them that appear, ſhall bind Majority to bind 
the pariſh; or if none appear, the churchwardens alone Ph. 
may make the rate; becauſe they, and not the pariſhio- 
ners, are to be cited and puniſhed, in defeCt of repairs; 

Ci. 220. | | 5 

b. It is moſt convenient, that every pariſh act there be Entring in a 
entred in the pariſh book of accounts, and every man's book. 
hand conſenting to it be ſet thereto; for then jt will be a 
certain rule for the churchwardens to go by. Shaw. 55. 

7. By cuſtom there may be ſelect veſtries, of a certain Select veftry. 
number of perſons elected yearly, to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch 
e is a good cuſtom, Read. Ch. Service, Gig.. 246. 

Ir. 428. 

8. It is holden, that a rate for the reparation of the Two rates; one 
fabrick of a church is real, charging the land, and not the for = 1 
perſon ; but a rate for ornaments is perſonal, upon the eee huts 
goods, and not upon the land. Gi. 220, 

And in Feffery's caſe, 5 Co 67. it was ſolemnly adjudg- 
ed, that the rates for the repair of the church ſhall be laid 
upon every occupier of lands in the pariſh, altho* ſuch oc- 
cupier live in another pariſh ; and ſuch perſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate + but he ſhall not be charged towards the ornaments 
of the church, as for bells, repair of ſeats, bread and 
wine, clerk's wages, viſitation charges, and the like, by 
reaſon of ſuch lands; for that the perſonal eſtates of the 
inhabitants are chargeable with every thing that doth not 

OL. I. 2 relate 
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relate to the fabrick of the church, or repairs of the fences 
of the church yard, or ſuch other things as concern the 
freehold. 

And therefore ſome have been of opinion, that church. 
wardens ſhould make two rates; one upon lands and houſes, 
which may concern the freehold of the church, and 
another upon perſonal eſtates and ſtock, to defray other 
expences. But as this method creates confuſion, ſo it is 
ſeidom practiſed. 

And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe; and that a foreigner who holds land; 
in the pariſh is as much obliged to pay towards tue bells, 
ſeats, and ornaments, as to the repair of the church; 
otherwiſe there would be great confuſion in making ſeve. 
ral levies, which he never obſerved to be practiſed within 
his knowledge. But he leaves it a query, among a diver- 
ſity of opinions. p. 173. 

And Mr. Shaw, in his pariſh law, having cited the 
authors who hold theſe different opinions, ſays, that the 
practice generally now goes according to the opinion 
laſt mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both; and that the 
eccleſiaſtical judges, as well as the temporal, for the 
caſe and convenience which accrues from the making of 
one levy for all do give countenance thercto, and begin 
to treat the contrary opinion as obſolete and out of doors. 

92. 
l - A taxation by the pound rate is the moſt equitable 
way, and not according to the quantity of the land. Mood, 
3. 1. c. 7. 

10. Where lands are in farm, not the leſſor, but the 
tenant ſhall be rated and pay. Gilf. 221. 

11. An impropriator, tho' bound to repair the chancel, 
is alſo bound to contribute to the reparations of the church, 
if he hath lands in the pariſh, which are not parcel of the 
parſonage. Gi. 221, 223. | 

12. If any perſon find himfelf aggrieved at the ine- 
quality of the aſſeſſment, his appeal muſt be to the eccle- 
ſiaſtical judge. Degge. 172. 

And in ſuch cafe, if he will be relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpect of the 
quantity of his land, as being rated for more than he has, 
or that the land which he hath is over-rated, or that the 
rate was needleſs, or that ſome lands in the pariſh are omit- 
ted in the rate. vd, b. 1. c. 7. , | 

13. If any refuſe to pay the rates, being demanded 
by the churchwardens, they are to be ſued for in _ _ 
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faftical courts and not elſewhere: Gif. 219. Degge. 


1. 

Alſo a quaker, refuſing to pay church rates, may be 
ſued, as other pariſhioners, in the eceleſiaſtical court; or 
he may be proſecuted before the juſtices of the peace, in 
the ſame manner as for his tithes. 


IV, Their duty as to repairs ; and therein concerning 
church ſeats. 


1. Of common right, the ſoil and freehold of the church Who ſhall res 
is the parſon's ; the uſe of the body of the church, Pair. 
and the repair of it, common to the parifhioners ; and 
the diſpoſing of the ſeats therein, the right of the ordinary, 

Ci. 221. 

2. The ſpiritual court may compel the pariſhioners to Who may com- 
repair the body of the church, and may excommunicate fel _— as 
every one of them till it be repaired ; but thoſe that are COM” 
willing to contribute ſhall be abſolved, till the greater 
part agree to a tax. Read, Ch. Service. 

3. If the churchwar dens erect or add any thing new, Difference be. 
either to the fabrick of the church, utenſils, or churchyard, tween adding 
they muſt have the conſent of the pariſhioners; and if ſuch — 
additions are in the church, the biſhop's licence is alſo the ol.. 
neceſſary, But where neceſlary repairs are wanting, the 
greater part of the pariſh will bind the leſs; and if the major 
part will not conſent, where repairs are neceſlary, the 
churchwardens may repair without their conſent, it upon 


notice given they refuſe to meet, or when they are 


met, refuſe to make a rate. But if a church fall down, 
the pariſhioners are not bound to rebuild it. Read. Ch. 
dervice, 1 Vent. 367. 

4. But if a church be ſo much out of repair, that it is M-i--ty m 
neceſſary to pull it down, or ſo little, that it needs to be rebuild. 
enlarged, the major part of the pariſhioners may make a 
rate for new building, or enlarging, as there ſhall be 
occaſion. This was declared in the 29 C. 2. by all the 
three courts ſucceſſively ; notwithſtanding the cauſe was 
laboured by a great nuniber of quakers, who oppoſed the 
rate, Gi. 221. | 

5. The parſon, that is, the ſpiritual rector, as alſo the Repairing the 
lay impropriator, are bound by common right to repair e. 
the chancel, and is thereupon intitled to the chief feat 
therein, unleſs another hath it by preſcription ; yet he 
bath not the diſpoſal of the ſeats therein, but the biſhop.. 

Gibſ. 223, 224. 

6. An iſle in a church, which hath time out of mind Repairing an 

belonged to a particular houſe, and been maintaincd and —_ | 
Z 2 re- 
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repaired by the owner of that houſe, is part of his frank 
tentement, and the ordinary cannot diſpoſe of it, or inter. 
meddle in it. Gi. 221. | 

7. A ſeat, or priority in a ſeat, in the body of the 
church, may be preſcribed for as belonging to a houſe, if 
it hath been uſed, and alſo repaired, time out of mind, 
by the inhabitants of ſuch houſe, Gi/. 221. 

And no one can claim a feat in a church by preſerip- 
tion as appendant or belonging to land; but it muſt de 
laid as belonging to a houſe, in reſpect to the inhabitancy 
thereof. J/ood, b. 1. c. 7. 

And therefore a ſeat may not be granted to a perſon and 
his heirs abſolutely; for the ſeat doth not belong to the 
perſon, but to the inhabitant. Gig.. 221. 


V. Their duty as to ſundry other matters, 


r. Every churchwarden is an overſeer of the poor, al- 
tho' every overſcer of the poor is not a churchwarden, 
. | | 

And in AM. 15 C. 2. A churchwarden was committed 
by the two next juſtices, as churchwarden, for refuſing 
to account for the money received and diſburſed by him; 
but on an babeas corpus he was diſcharged : becauſe by 
the warrant of commitment it ought to appear that he 
was overſeer of the poor, for by the ſtatute of 43 El. 
that is annexed to his office of churchwarden, and the 
juſtices have no jurſdiction over him as churchwarden, but 
as overfeer. Dalit. 186. 

2+ They are to ſee that the church ways be well kept 
and repaired. And the right to a church way may be 
claimed and maintained by a libel in the ſpiritual court. 
2 Koll's Abr. 287. 

3. Churchwardens have the care of a benefice during 
its vacancy : Having firft taken out a ſequeſtration from 
the ſpiritual court, they are to manage all the profits and 
expences of the benefice for him that ſhall next ſucceed ; 
plough and fow his glebe; take in the crop; collect 
tithes; thraſh out and ſell corn; repair houſes and 


fences, and the like. And they ſhall take care that 


during the vacancy the church ſhall be duly ſerved by 
2 curate approved by the biſhop, whom they are to pay 
out of the profits of the benefice. And if the ſucceſſor 


thinks himſelf aggrieved by them, he may appeal to the 


eccleſiaſtical judge. Par. L. 99. Com. Par. Off: o. 

4. They (or the conſtable) ſhall levy the penalties for 
perſons exerciſing their worldly calling on the Lord's day. 
29 C. 2. c. 7. 
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5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, profanstion t 
church ales, drinkings, temporal courts or leets, lay juries, the church. 
muſters, or any profane uſage to be kept in the church or 

church yard. Gan. 88. 

6. They ſhall ſee that the paziſhioners reſort to church, Attending di- 
and continue there orderly, during divine ſervice; and dae ervice- 
ſhall preſent the defaulters. Can. go. 

7. They ſhall not ſufter any idle perſons to abide either i + * 
in the church yard, or church porch, during the time of 1 
divine ſervice or preaching; but ſhall cauſe them to come 
in, or to depart. Can. 19. 1 

8. They ſhall levy the forfeiture of 12d a Sunday, on — ts 3 
the goods of perſons not coming to church, 1 EI. c. 2. coming to 

9. They (or the conſtable) ſhall levy the penalty of rec _ 
38 4d, for uſing unlawful paſtimes on the Lord's day. — day. 
1G. c. 1. 

10. They (or the conſtables or overſcers) ſhall levy the Conventiele 
penalties for being preſent at unlawful conventicles. 22 | 
C2. e. 1. 

11. They ſhall, on pain off 201, preſent at the ſeſſions Recuſants. 
once a year, the monthly abſence from church of all recu- 
fants, and the names and ages of their children above nine 
years old, and the names of their ſervants. And if the par- 
ty preſented ſhall be indicted and convicted, the church- 
wardens ſhall have a reward of 405, to be levied of the 
recuſants goods, by warrant of the juſtices in ſeſſions. 


37. c 4. : 
12. They ſhall keep excommunicated perſons out of the Excommunicate 
church. Can. 85. perſons. 


13. They ſhall take care to have in the church a large Ornaments of 
bible, book of common prayer, book of homilies, a font he church. 
of ſtone, a decent communion table, with proper cover- 
ings, the ten commandments ſet up at the eaſt end, and 
other choſen ſentences upon the walls, a reading deſk, 
and pulpit, and cheſt for alms ; all at the charge of the 
pariſh, Can. 80, 81, 82, 83, 84. 

14. They ought to keep the keys of the belfrey, and Bells. 
to take care that the bells be not rung without good caule, 
to be allowed by the miniſter and themſelves. Can. 88. 

15. They ſhall have a box, wherein to keep the regiſter, Reg der. 
with three locks and keys, two keys to be kept by them, 
and one by the miniſter ; and every Sunday they ſhall ſee 


that the miniſter enter therein all chriſtenings, weddings, 
and burials that have been the week before; and at the 
bottom of every page, they ſhall (with the miniſter) ſub- 
ſcribe their names. And they ſhall, within a month af- 
tor March 25, yearly, tranſmit to the biſhop a copy there- 
of for the year before, ſubſcribed as above. 
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And ſuch regiſter, being carefully preſerved, is good 
evidence; and the falſifying of it is puniſhable at the com. 
mon law, Grb/. 229. | 

16. They ſhall, at the charge of the pariſh, with the 
advice and direction of the miniſter, provide. bread and 
wine againſt the communion. Can. 20. 

17. They (or the overſeers) ſhall levy the penalty of 51 
for an incumbent not reading the common prayer once a 
month. 13 & 14 C. 2. c. 4. 

18. They ſhall collect money on charity briefs, on pain 
eren. 

19. They ſhall not ſuffer any ſtrangers to preach, but 
ſuch as ſhall appear qualified on ſhewing their licence; 
and they ſhall fee thac ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for that purpoſe, with 
the day when they preached, and the biſhop's name who 
granted the licence. Can. 50, 52. 

20. They ſhall, on certificate from the miniſter, apply 
to the magiſtrates for conviction of offenders in not bury- 
ing in woollen. 30 C. 2. c. 3. 

21, Per ſons who murder themſelves, or die excommu- 
nicated, are denied chriſtian burial; and therefore the 
churchwardens are not to ſuffer them to be buried in the 
church or church yard, without ſpecial licence from the 
biſhop. Degge, 183. 

22. They ſhall levy the penalties for eating fleſh on fiſh 
days. 5 El. c. 5. 

23. They ſhall receive the penalties for ſervants, la- 
bourers, apprentices, or journeymen gaming in publick 
houſes. 30 C. 2. c. 24. 

24. They ſhall receive the penalties for tipling aud 
drunkenneſs. 4 C. c. 5. 21 C. 2. c. 7. 

25. They (or the conſtable) ſhall levy the penalty for 
ſuffering tipling. 1 7. . 9. 

26. They {hall receive the penalties for hawking ſpiti- 
tuous liquors. 9 C. 2. c. 23. 

27. They (or the overſeers) ſhall levy the penalty for 
ſciling corn by a wrong meaſure. 22 C. 2. c. 8. 

28. They (or the overſeers) ſhall receive the penaltics 
relating to butter and cheeſe, 13& 14 C. 2. c. 26. 

29. They (or the overſeers) ſhall levy the penalties re- 
lating to weights and meaſures. 16 C. c. 19. 22 C. 2: 
c. 8. 

30. They ſhall carry hawkers and pedlars trading with 
out licence, before a juſtice of the peace. ꝙ & 10 V. 
Co 27. 
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31. They ſhall provide cheſts wherein to lock up the Milicia, 
arms, clothes, and accoutrements of the militia, 2 G. 3. 

6. 20. 

32. They, together with the miniſter, are to ſign cer- Greenwich 
tiicates for the out-penſioners of Greenwich hoſpital, re- hoſpital, 
fiding within their pariſh, with reſpect to the identity of 
their perſons, in order to the receiving of their penſions. 

36. 3. c. 16. ; 

33. They (or the overſeers) ſhall pay to the high con- County rate. 
ſtables the general county rate, out of their money col- 
lected for the poor. 12 C. 2. c. 29. 

4. They ſhall receive the penalty for' ſervants care- Servants firing 
leſsly firing houſes. 6 Anu. c. 31. houſes, 

35. They ſhall receive the penalties for tracing hares Tracing hare, 
in the ſnow (and other game penalties.) 1 F. c. 27. 

30. They ſhall join with the conſtable and ſurveyor of 3 of the 
the highways in chuſing and returning new ſurveyors. 


13 C. 3. c. 78. 


VI. Of preſentments; and therein concerning fideſmen 


or aſſiſtants. 


1. Churchwardens by their oath are to preſent or cer- Oath to preſent. 
tify to the biſhop, or his officer, all things preſentable by 
the eccleſiaſtical laws, which relate to the church, mini- 
ſer, and pariſhioners. 

2. The articles delivered to them for their direction, are Book of articles, 
for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 

3- There are alſo ſeveral things which they are bound Statute preſent- 
to preſent by act of parliament ; as tipling or drunkenneſs, Vent. 
by the ſtatute of 4 J. c. 5. recuſants by 3 J. c. 4. 

4. They may preſent as often as they pleaſe, but ſhall When to pre- 
not be obliged above once a year where it hath ſo been ſent. 
uſed, and not above twice any where ; except 1t be at the 
biſhop's viſitation. Can. 116, 117. 

5. For the preſentments of any church or chapel for Fee for taking in 
one year, the regiſter ſhall have only 4d. Can. 116. prefentments. 

6. The miniſter may preſent where the churchwardens Miniter may 
neglect. Can. 113. But ſuch preſentment ought to be Preſent. 
upon oath. 2 Vent. 42. 

7. In larger pariſhes, there are officers called fideſmen Sideſmen. 
(antiently ſynodſmen, otherwiſe called queſtmen) to aſ- 
fiſt the churchwardens in their inquiries and preſentment 
of offenders: They ſhall be choſen yearly in Eafter week 
by the miniſter and pariſhioners, if they can agree; if not, 
by the biſhop. Gar. go. 
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Side ſman's 
cath. 


When to c- 
couat. 


How compelied 
to account. 


Accounting to a 


ſelect veitr Yo 


Vouchers, 


Allowance of 
the account. 


Account allow- 
ed, final, 


Churchwardens. 


8. The ſideſman's oath, ſaid to have been agreed on by 
the civilians and common lawyers, is this: £4 
Lou ſhall ſwear, that you will be aſſiſtant to the 
„ churchwardens in the execution of their office, fo far 
as by law you are bound: So help you God.” C0 
242. 
VII. Their accounting. 


1. At the end of the year, or within a month after at 

moſt, they ſhall before the miniſter and pariſhioners (at a 
veſtry) give up a juſt account of ſuch money as they have 
received, and alſo what they have particularly beſtowed in 
reparations, and otherwiſe, for the uſe of the church; and 
ſhall deliver up to the pariſhioners the money and pariſh 
goods in their hands, to be delivered over by them to the 
next churchwardens by bill indented. Can. 89. 
2. And if they refule, they may be preſented at the next 
viſitation by the new churchwardens; or any of the pariſh 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
have a writ of account at common law. And if they 
have diſburſed more than they have received, the ſuc- 
ceeding churchwardens ſhall pay what is due to them, 
and account it among their diſburſements. 1 Noll, 
Abr. 121. | 

3. If the cuſtom of the pariſh is, for a certain number 
of perſons to have the government thereof, and the account 
is given up to them; the cuſtom is a good cuſtom, and the 
account given to them a good account. Gif. 242. 

4. Mr. Barlow ſays, that for diſburſements of any ſum 
not above 40s, their own oath 1s held ſufficient proof; 
but for all ſums above, receipts muſt be produced. Bar. 
105. But it may be more ſatisfactory if receipts be pro- 
duced for all. 

5. The allowance of the account may be by entring it in 
the church book of accounts, and having it ſigned by thoſe 
in the veſtry who allow the accounts. Barl. 105. | 

6. When they have faithfully accounted, and their ac- 
count is allowed by the miniſter and major part of the pa- 
riſhioners preſent, it ſhall not afterwards be in the power 
of any to make them account again; unleſs ſome fraud in 
their accounts is afterwards diſcovered. Mood, b. 1. c. 7. 

E. 5 G. 2. Wainwright and Bagſhaw. The churchwar- 
dens were cited into the court of Litchſeld to account. 
They pleaded, that they had accounted at the veſtry ac- 
cording to law. Which plea was rejected; and there- 
upon a prohibition was granted: for the ordinary is not 
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n by to take the account, he can only give a 1 that . 
| they do account; and to what purpoſe ſhould they be ſent ig 
the hack, to thoſe who haye taken their accounts already. 4 

far Str. 974, 1133 1 

6700 | | 3 

VIII. Their puniſhment on miſbebavicur. * 
1. If the churchwardens waſte the goods of the church, Churchwardens 36 

r at the new churchwardens may call them to an account be- og. 4 

at a fre the biſhop, or bring their action at common law. bf: 

ave Rad, Ch. Service. # 

d in 2. And whereas many churchwardens and overſeers, paritianers may 38 
and and other perſons intruſted to receive collections for the be evidence 1 

iſh poor, and other publick monies relating to the churches GI "3 

the and pariſhes whereunto they belong, do often miipend the 4 

lame, to the prejudice of ſuch pariſhes, and of the poor 43 

next and other inhabitants thereof; and the pariſhioners, who 10 

rith ve the only perſons ſometimes who can make proof there- Fi 
be- of, have not been allowed to be witneſles againſt them: oy 

may tis enaCted, that in all actions to be brought in any court a 

they it Weſtminſter, or at the aſſizes, for the recovery thereof, F 

ſuc- the evidence of the pariſhioners, other than ſuch as receive 1 

hem, aims, ſhall be taken and admitted. 3 . c. 11. /. 12. jy 

all's z. But churchwardens are not anſwerable for indiſcre- Not anfwrrable 7 

tion, but for deceit only, if they lay out more money than for indiſcre on. q 

aber is needful. Mood, b. 1. c. 7. 1 

bunt 7 

the ti 
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I. Their indemnity on doing their duty. 


ſum If any action be brought againſt any churchwardens, or Double coſts. E 

oof ; perſons called ſworn men, executing the office of church- 1 7 

arl. warden, for any thing done by virtue of their office, they | f 

pro- may plead the general iſſue, and give the ſpecial matter in bl 

BE evidence; and if a verdict is given for them, or the plain- 5 

ry tiff ſhall be nonſuit, or diſcontinue, they {hall have double » 

hoſe colts, 7 J. 5. 5 c. 12. 1 
In Kerchival's caſe, M. 8 Car. An action was brought f f 

aC- azainſt the churchwardens for a preſentment upon com- 3 

pas mon fame of incontinency. Upon not guilty, it was 

wer found for the churchwardens, and moved, that they might 

din have double coſts: But it was reſolved, that this being 

ab merely eccleſiaſtical, is not within this ſtatute ; for that 

yaſ- the ſtatute was never intended, but where they ſhall be 

. vexed concerning temporal matters, which they ſhall do 

ac- by virtue of their office, and not for preſentments con- 

85 ferning matters of fame. Cro. Car. 285, 286. 
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Shall not be 


- burnt in the 


hart. 


Clergy. 


I. Clergymen. 
II. Benefit of clergy, 


I. Clergymen. 


1. B* the 43 El. c. 2. Clergymen are liable to the poor 
rates, for their glebe and tithe. ; 

2. And Mr, Hawkins ſays, clergymen are within the 
purview of the ſtatutes relating to the repair of highways, 
in reſpect of their ſpiritual poſſeſſions, as much as any other 
perſons whatſoever in reſpec of any other poſſeſſions; for 
the words are general, and there is no kind of intimation 
therein that any particular perſons ſhall be exempted more 
than others. 1 Haw. 204. 

3. And it ſeems to be now generally ſettled, that cler. 
gymen are liable to all publick charges impoſed by act of 
parliament, where they are not ſpecially excepted. 

4. No clergyman ſhall take to farm any lands (except he 
have not ſufficient glebe for the expences of his houſhold); 
on pain of 101 a month, half to the king, and half to 
him that ſhall ſue. 21 H. 8. c. 13. ä 

g. No clergyman ſhall buy to fell again any cattle, corn, 
fiſh, woot, wood, victual, or any manner of merchandize; 
on pain of treble value, half to the king, and half to him 
that ſhall ſue: and the contract ſhail be void. 21 H.8. 
c. IJ. 

65 No clergyman ſhall keep any tanhouſe, or any brew- 
houſe but for his own houſe; on pain of 101 a month, 
half to the king, and half to him that ſhall ſue, 21 H. 8. 
. ts 

- The ordinary may puniſh clergymen for inconti- 
nency, by committing them to ward or priſon by his dil- 
creton.. 1 H. 7. c. 4. 

8. A perſon laying violent hands on a clergyman, may 
be puniſhed in the eccleſiaſtical court. 13 Ed. 1. fl. 4 
2 I. 492. 

9. Clergymen in holy orders may have the benefit of 
clergy a ſecond, or third time, or oftner. 2 H. H. 374, 
2 A clerk in holy orders ſhall not be burned in the 
hand, but ſhall have the ſame privilege as if he had been 
burned in the hand; and therefore ſhall not be drawn in 
queſtion in the eccleſiaſtical court, to deprive him, or in- 
Aict any eccleſiaſtical cenſure upon him, 2 H. H. 389. 
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11. To the intent that clergymen may the better diſ- Shall not ferre 
charge their duty in celebration of divine ſervice, and not 3 * 
te intangled with temporal buſineſs; if any of them be 
choſen to any temporal office, he may have his writ to be 
diſcharged. 1 I. 96. 

12. Eccleſiaſtical perſons have this privilege, that they Shall not ſerve 
ought not in perſon to ſerve in war. 2 {nft. 4. 8 

13. Eccleſiaſtical perſons are not bound to appear at Need not appear 
the torn, or view of frankpledge, 52 H. 3. c. 10. 9 Ed. 2. at the torn, 

6. + 2 Inſt 4 | 

14. No clergyman ſhall be arreſted in any church or Shall not be ar- 
church yard, . whilſt he attends to divine ſervice; on pain _ in the 
of impriſonment of the oftender, and ranſom at the king's * 
wil, and gree to the party arreſted, 50 Ed. 3. c. 5, 

K. 2. c. 1 bY 

But the arreſt notwithſtanding (if not on a Sunday) is 
good in law, Watſon, c. 34. p. 344. 

15. The body of a clergyman may not be taken by Shall not be ta- 
force of any proceſs upon a ſtatute ſtaple, or ſtatute mer- _—_— a fratuts 
chant. 2 Inft. 4. | om 

16. If an action of treſpaſs, debt, account, or other Nor on a capias, 
adion wherein proceſs of capias lies, be brought againſt a 
derk in holy orders, and the ſheriff return that he is a 
dergyman beneficed, having no lay fee in which he may 
be ſummoned, in this caſe the plaintiff cannot have a capias 
to arreſt his body, but a writ to the biſhop to compel him 
to appear, 2 Inſt. 4. Degge, 157. 

17. If a perſon be bound in a recognizance in the chan- Sheriff ſhall nee 
cery, or in any other court, and he pay not the ſum at the 3 
day; by the common law, if the perſon had nothing but 1 
eccleſiaſtical goods, the recognizee could not have a /evart 
facias to the ſheriff to levy the ſame of theſe goods, but the 
writ ought to be directed to the biſhop to levy the ſame 
of his eccleſiaſtical goods. 2 fl. 4 | 

18. A clergyman ſhall be amerced only according to his Shall not be 
ay tenement, and not after the quantity of his ſpiritual . 2 
benefice, Mag. Chart. c. 14. Gif. 15. e 

19. Diſtreſſes ſhall not be taken by ſheriffs, or other of Piſtreſs no- to 
the king's miniſters, in the inheritance of the church 8 his 
wherewith it was anciently endowed ; but otherwiſe it is of ___ — 
late purchaſe. 9 Ed. 2. c. 9. 2 It. 4. Gibſ. 18. 

20. A clergyman is not bound to pay tolls or other like Shall not pay 
cuſtoms, for his eccleſiaſtical goods; and if he be mo- 9 
leſted therefore, he may have a writ for his diſcharge. 

_ 4. Gib. 21. 
nd this not only for all the goods and merchandizes 
#f elergymen gotten upon their church livings, but * 
or 
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for all goods and merchandizes by them bought, to be 

ſpent upon their rectories and church livings. Degge. 153 
Obſerration. 21. Lord Cote, in his readings on the Magna Chari, 
ſays thus; © True it is, that eccleſiaſtical perſons have 

© more and greater liberties than other of the king's ſub- 

« jects, wherein to ſet down all would take up a why: 

% volume of itſelf, and to ſet down no example agreeth 

« not with the office of an expoſitor; therefore ſome fey 

« examples ſhall be expreſſed, and the ſtudious reader 


« left to obſerve the reſt as he ſhall read them in our 


4% books, and other authorities of law.” And the in. 
ſtances he gives, arc chiefly thoſe which are mentioned 
above; nevertheleſs I do not find any author fince his 
time, who hath ſaid what are thoſe other many and great 
privileges of the clergy ; but the authors do generally ad. 
here to theſe particular inſtances, probably as being fup. 
ported by ſo great an authority: Other privileges have 
been aboliſhed, ſince his time, by acts of parliament, and 
the adjudications of the temporal courts ; and others per. 
haps loſt by diſuſe; and poſſibly ſome of the inſtance 
abovementioned would have been gone likewiſe, or not 


looked upon as of fo much authority, if they had not been 
vouched by lord Che. 


II. Benefit of clergy. 


J. Original of the benefit of clergy. 

I. By what perſons it may be demanded. 
LI. In what caſes it may be demanded. 
TV. At what time it muſt be demanded. 
J. Effect of clergy allowed. 


J. Original of the benefit of clergy. | 


Nciently princes and ſtates, converted to Chriſtia- 
nity, in favour of the clergy, and for their encou- 
ragement in their offices and employments, and that they 
might not be ſo much intangled in ſuits, did grant to the 

_ clergy very bountiful privileges and exemptions; and par- 
ticularly, an exemption of their perſons from criminal pro- 
ceedings, in ſome capital caſes before ſecular judges ; which 
was the true original of the benefit of clergy. 

The clergy increaſing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſet up for themſelves; and 
that which they obtained by the favour of princes and 
fates at firſt, they now began to claim as their right, and 
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Clergy, 


and by their canons and conſtitutions endeavoured, and 


in ſome places obtained, vaſt extenſions of theſe exemp- 


' tions both with regard to the perſons concerned, to wit, 


not only to perſons in holy orders, but alſo to all that had 
any kind of ſubordinate miniftration relative to the church; 
and likewiſe in reſpect of the cauſes, exempting as far as 
they could all cauſes of clergymen, as well civil as crimi- 
nal, from the juriſdiction of the ſecular power, and wholly 
ſubor di nating them immediately and only to the eecleſiaſti- 
eil juriſdiction, which they ſuppoſed to be lodged firſt 
in the pope by divine right and inveſtiture from Chriſt, and 
from the pope ſhed abroad into all ſubordinate and eccle- 
ſaſtical juriſdiction. 

And by this means they endeavoured, and in ſome king- 
doms and for ſome ages obtained, that there was a double 
ſupreme power in every kingdom: the one eccleſiaſtical, 
abſolute, and independent upon any but the pope, over ec- 
cefiaſtical men and cauſes ; and the other ſecular, of the 
king, or civil magiſtrate. 

But this claim of exemption, altho' it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 
from time to time qualified and abridged by the civil 
power, ſometimes by acts of parliament taking it away in 
ſome caſes, ſometimes by the interpretation and conſtrue- 
tion of the judges, and ſometimes by the contrary ufage 
of the kingdom : for eccleſiaſtical canons never bound in 
England farther than they were received, and ſo had not 
their authority from their own firength and obligation, 
but from the uſages and cuſtoms of the kingdom that ad- 
_ them, and only ſo far forth as they were ſo ad- 
mitted, 

And therefore if they were indicted in caſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
dere the privilege of clergy was not allowed; and there- 
fore not in indictments of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. 

But, at the common law, in all cafes of felony or petit 
treaſon, clergy was allowable, excepting two, lying in 
vat, and burning of houfes, (which were looked upon as 
toſtile acts, and the authors of them therefore not intitled 
to the common privileges of ſubjects.) 2 H. H. 323 
330. 


I. By what perſons it may be demanded. 


349 


1. By a favourable interpretation of the ſtatutes relating who may de- 
bo the benefit of clergy, not only thoſe actually admitted mand it. 
to ſome inferior order of the clergy, but alſo thoſe who Others beſides 

were clergymen. 
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350 Clergy, 
were never qualified to be admitted into orders (which 2 
formerly tried by putting them to read a verſe) have been 
taken to have a right to this privilege, as much as perſons 
in —_ orders. 2 Haw. 338. 

Women. 2. But by the common law, a woman could not have 
the benefit of elergy : but now by the ſtatute of 3 . e. g. 
a woman convicted or outlawed for any felony, for which 
a man might have his clergy, ſhall upon praying the he. 
nefit of that ſtatute, be ſubject only to ſuch puniſhment 25 
a man would be in the like caſe, 

* n Lord Hale ſays, A perſon convicted of heteſy, a Tew 
—— 8 RE, Turk, ſhall — have their clergy; but a — - 
excommunicate. communicate ſhall have his clergy. 2 H. H. 373. 

But by the 5 An. c. G. which aboliſhed the ceremony of 
reading, the wall of partition (as Sir Michael Foſter ex- 
preſſes it) between ſubject and ſubject under one and the 
ſame degree of guilt, is taken away; which meaſure in. 
titled to the indulgence of the law, in common with the 
reſt of their fellow ſubjects, all thoſe who before were ſup. 
poſed to be under a legal incapacity for orders as Jews, and 
ſome others were, and likewiſe thoſe who in preſumption 
of law were not qualified in point of learning, of which 
reading a ſcrap of Latin (viz. miſcrere mei Deus) which 
they called the neck verſe, was commonly made the teſt, 
And from this period, the meaſure of puniſhment hath 
been governed by the degrees of real guilt, and not 
by the function or abilities of the offender. Fo/?. 305, b. 

4. By the 4 H. 7. c. 13. Every perſon (not being 

Perſons having 4. 4 \ . f f 

had clergy once. Within orders) who hath once been admitted to his clergy, 
ſhall not be admitted to the ſame a ſecond time. 

IR 5. Andif heis convicted of murder, he ſhall be marked 
Burning e (unleſs he is a peer, 2 H. H. 376) with an M, on the 

brawn of the left thumb; and if for any other felony, with 
a T. 4 H. 7. e. 13. 

"IA 6. But he ſhall not be ouſted of his clergy, by the bare 
+> piabe mark in his hand, or by a parol averment, without the re- 
of the convic- Cord teſtifying it, or a tranſcript thereof (according tothe 
don. following ſtatutes). 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael Fofter obſerves) can 

ſcarcely be called even ſo much as a light puniſhment ; but 
rather a piece of abſurd pageantry, tending neither to the 
reformation of the offender, nor for example to others; 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. Foft. 372. | 

7. By 34% 35 H. 8. c. 14. The clerk of the crown, 

Oonviction how or of the peace, or of aſſize, ſhall certify a tranſcript 
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Kin all eircumſtances, and to all intents. 2 H. H. 335. 
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briefly of the tenor of the indictment, outlawry, or con- 
viction, and attainder, into the king's bench in 40 
days: And the clerk of the crown, when the judges of 
aſhize or juſtices of the peace write to him for the names of 
ſuch perſons, ſhall cerzify the ſame with the cauſes of the 
conviction or attainder, 

8. Another method is given by the 3 W. c. q. which _ it may he 
enacts, that the clerk of the crown, clerk of the peace, or gige!“ * 
clerk of aſſize, where a perſon admitted to clergy ſhall be 
convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a tranſcript briefly and 
in few words, containing the effect and tenor of the in- 
itment and conviction, of his having the benefit of 
clergy, and the addition of the party, and the certainty of 
the felony and conviction, to the judges where ſuch perſon 
ſhall be indicted for any ſubſequent offence. /. 7. 

g. Alio it ſeems, that if the party deny that he is the How tried whe- 
ume perſon, iſſue muſt be joined upon it, and it muſt be ther he is the 
found upon trial that he is the ſame perſon, before he can * 
be ouſted of clergy. 2 H. HF. 373. 
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L. In what caſes it may be demanded. 


1. By the 25 Ed. 3. /?. 3. c. 4. All manner of clerks, Formetly ao. 
who ſhall be convicted beſore the ſecular judges, for any ed in all felonies, 
reaſons or felonies, touching other perſons than the king 
limſelf, ſhall have the privilege of the holy church. 

2. Clergy was never allowed in this nation in cafes of But not in rrea- 
high treaſon, nor is it allowed on indictments of petit lar- _ adore? 
ceny or tre{pais; but by the above recited act, clergy was * 
allowed in all treaſons and felonies, except treaſon againſt 
me king: So that after this ſtatute the benetit of clergy 
might be pleaded and allowed in all other treafons and fe- 
lonies. Ilale's Pl. 230. 2 IH. H. 326. 

3. Conſequently, wherever clergy is not allowable in Clergy taken 
ay other caſes, it is taken away by ſome ſubſequent act of **? by ſtatutes 
priament, Hale's Pl. 2.30. 

. Conſequently, where a new felony is made by an act Allowed in naw 
of parliament, clergy is to be allowed, unleſs expreſsly a 3 
lken away by ſuch ſtatute. Hale's Pl. 230. away. 

And if it maketh a new felony, and takes away clergy 
nt generally, but in ſuch or ſuch cafes, regularly in other 
caſes, clergy is allowable. 2 H. JI. 335. 

But if the ſtatute enacts generally, that it ſhall be fe- 

bny without benefit of clergy, or that he ſhall ſuffer as 


in cafe of felony without benefit of clergy, this excludes 
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Therefore where 


clergy is exclud- 
ed the indict- 


Clergy. 
5. It follows further from what hath been ſaid, that in 
all caſes where an act of parliament ouſteth clergy, in caſe 


ment mu bring of any felony, the indictment muſt preciſely bring the 


the offence with- 


in the Ktatute. 


Indictme nt on 2 
ſtatute wich 
ouſteth ot clergy 
an offence 
Which was fe- 
tony at common 
has. 


Acueſſary. 


To be demanded 
after conviction. 


May be altowed 
tho' not de - 
mand. 


party within the caſe of the ſtatute: otherwiſe, altho 
poilibly the fact itſelf be within the ſtatute, and it may ſo 
appear upon tbe evidence, yet if it be not fo alledged i 
the indictment, the party, tho' convict, ſhall have his 
clergy. 2 H. H. 336. 

But altho' the caſe be ſo laid in the indictment, that it 
comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho' it 
be a felony, yet it is not ſo qualified as laid in the indi. 
ment, the jury ought to find him guilty of the felony 
fimply, but not as to the matter laid in the indictment, and 
thereupon the priſoner {hall be admitted to his clergy ; and 
this is commonly done. 2 H. H. 366. 

6. But if the offence was capital at the common lay, 
and a ſtatute only excludes it from clergy ; the indictment, 
in ſuch cafe need not conclude again/? the form of the fla. 
tut-, becauſe the ſtatute doth not alter the nature of the 
offence, but leaves it to its proper judgment, and on) 
takes away a perſonal privilege of exemption from ſuch 
Judgment. 2 Haw. 342. 

7. Furthermore, from what hath been obſerved above, 
it follows, that where an act taketh away clergy from the 
principal, and ſaith nothing of the acceſſary; the acceſ- 
ſaries, as well before as after, ſhall have their clergy, 11 
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TV. At what time it muſt be demanded. 


1. By the ancient common law, the benefit of clergy 
was demanded as ſoon as the priſoner was brought to the 
bar, before any indictment or other proceeding againſt 
him; but this was found a great inconvenience to the pri- 
ſoner, becauſe poſſibly he might have been acquitted of 
the felony; or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he forfeited his goods, and the profits of 
his lands; and therefore Priſot Ch. J. with the advice of 
the other judges, in the reign of H. 6. for the ſafety of 
the innocent, would not allow the priſoner the benefit of 
clergy before he had pleaded to the felony, and (having 
the benefit of his challenges and other advantages) had 
been convicted thereof: which courſe hath been generally 
obſerved ever ſince. 2 Int. 164. 2 H. H. 378. 

2. And this benefit ot clergy may be allowed by the 
court in diſcretion, tho' the party ehallenge it not. Hal- 
Pl. 230. 
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V. EffeT of clergy allowed. 


1. Perſons admitted to their clergy, may be continued Perſons having 
JE : i - „their cle 
N as a further puniſhment, not exceeding one year, „ 41 
18 El. c. 7. 


a gaal. 

2. And by 4 C. c. 11. Perſons convicted of offences Ma; be trant- 
within benefit of clergy (except receivers and buyers of ported. 
ſtolen goods) may, inſtead of being whipped and burnt in 
the hand, be tranſported for ſeven years. 

3. And by the 19G. 3. c. 74. When any perſon ſhall May be fined of 
be convicted of any felony within the benefit of clergy; hippe. 
for which he ſhall be liable to be burned in the hand, the 
court may, if they think fit, inſtead thereof, impoſe upon 
the offender a moderate pecuniary fine; or otherwiſe, in- 
ſtead of ſuch burning, in any of the caſes aforeſaid, except 
manſlaughter, may order the offender to be once or oftener, 
but not more than thrice, either publickly or privately 
whipped, ſuch private whipping to be in the preſence of 
not leſs than two perſons, beſides the offender and the of- 
deer who inflicts the fame ; and in caſe of female offenders, 
in the preſence of females only. 

Provided, that this ſhall not extend to deprive the court 
of the power now veſted in them, of detaining ſuch of- 
fender in priſon for any time not exceeding one year, or of 
committing him to the houſe of correction or other pub- 
lick workhouſe, to be kept to hard labour for any time 
not leſs than fix months, nor exceeding two years: but 
luch perſon, after ſuch burning, or after ſuch whipping or 
fine, may be ſo detained or committed, and with ſuch ac- 
cumulated puniſhment, in caſe of eſcape from ſuch houſe 
of correction or workhouſe, as if this act had not been 
made. / 4. : 

4. A perſon admitted to his clergy, forfeits all his Shall forfeis 
* that he hath at the time of the conviction. 2 H. heir goods. 

388. a 
5. But preſently upon his burning in the hand, he ought Butner lands. 
to be reſtored to the poſſeſſion of his lands, and from 
wenceforth to enjoy the profits thereof. 2 H. H. 388. 

b. Alſo, it reſtores him to his credit; and conſequently Credit reftored. 
enables him to be a good witneſs. 2 Haw. 364. | 
7. And it is holden that after a man is admitted to his AQionable to 
Fflergy, it is actionable to call him felon; becauſe his cl him felen. 
offence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Har. 365. 
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Clerk of the peace. 


Who ſhall ap- 1. bp he cuſtes rotulorum ſhall appoint an able and (uf. 

point. ficient perſon, reſiding in the county or diviſion, 
to execute the office of clerk of the peace, by himſelf or 
his ſufficient deputy (to be allowed of by the ſaid cuſtos ro- 
rulorum, 37 H. 8. c. 1. ); and to take and receive the fees, 
profits, and perquiſites thereof, for ſo long time only as 
ſuch clerk of the peace ſhall well demean himſelf in his 
ſaid office. 1 V. c. 21. % 5. 

Office not tobe 2. But the ces rotulorum ſhall not ſell the place of 

eld. clerk of the peace, or take any bond or other aſſurance to 
receive any reward, fee, or profit, directly or indirectly, to 
him or to any other perſon for ſuch appointment; on pain 
that ſuch cuſtos rotulorum felling, and ſuch clerk of the 
peace buying, ſhall be diſabled to hold their reſpective 
places, and ſhall each forfeit double value of the thing 
given, to him who ſhall ſue. 17. c. 21. /.8. 

Oath. 3. And every clerk of the peace, before he enters upon 
the execution of his office, ſhall in open ſeſſions take the 

oath following : 


« I A. B. do ſwear, that I have not, nor will pay any 
« ſum or ſums of money, or other reward whatſoever, nor 
« given any bond or other aſſurance to pay any money, 
« fee, or profit, directly or indirectly, to any perſon or 
e perſons whomſoever, for ſuch nomination and appoint- 
« ment: So help me God.” a . c. 21. % . 


Qualifying. 4. He ſhall moreover take the oaths of allegiance, ſu- 
| premacy, and abjuration, and perform the other requiſites, 
as other perſons who qualify for offices. 
| Notte aft asſo- 5. No clerk of the peace, or his deputy, ſhall act a 
liciter, ſolicitor, attorney, or agent, or ſue out any proceſs at any 
general or quarter ſeſſions, where he ſhall execute the ot- 
fice of clerk of the peace or deputy; on pain of 501, to 
him who ſhall ſue in twelve months, with treble cots. 
22 G. 2. c. 46. f 14. 

Shall certify 6. The clerk of the peace ſhall certify into the king's 
outlawries, bench, the names of ſuch as be outlawed, attainted, or 
convicted of felony. 34& 35 H. 8. c. 14. 

Shall deliver 7. He ſhall deliver to the ſheriff, within twenty days 
eltreats to the after Sept. 29, yearly, a perfect eſtreat or ſchedule of all 
_ fines, and other forfeitures in ſeſſions, 22& 23 C. 2. 

c. 42. / 7. 
8. And 
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8. And ſhall alſo yearly, on or before the ſecond Men- Stall rice ef. 
day after the morrow of All Souls, deliver into the court of ee neo tue 


exchequer a perfect duplicate, certificate, and eſtreat of — 
: all ſuch eſtreats and ſchedules delivered to the ſheriffs ; on 
ut- pain of 501, half to the king, and half to him that ſhall 
on, ſue, 22 F 23C. 2. c. 22. . 8. And moreover he may 
1 de amerced for the ſame, by the barons of the exchequer. 
oo G. c. 16. 
*. . 9. And he ſhall, upon delivery of the faid eſtreats into Upon cathy 
20 the court of exchequer, take the following oath, to be 
his adminiſtred by one of the barons ; 
of « You ſhall ſwear, that theſe eſtreats, now by you de- 
e te « livered, are truly and carefully made up and exammed, 
170 « and that all fines, iſſues, amerciaments, recognizances, 
* « and forfeitures, which were ſet, loſt, impoſed, or for- 
the « feited, and in right and due courſe of Jaw ought to be 
Ave « eſtreated in the court of exchequer, are, to the beſt of 
ning « your knowledge and underſtanding, therein contained; 
and that in the ſame eſtreats are alſo contained and ex- 
wo « prefled, all ſuch fines as have been paid into the court, 
| the « from which the ſaid eſtreats are made, without any 
« wilful or fraudulent diſcharge, omiſſion, miſnomer, or 
coy defect whatſoever.” 495 U. c. 24. / 5. 
n 10. And if he ſhall ſpare, take off, diſcharge, or con- Penalty of con- 
Was ceal any ſuch fine or forfeiture, unleſs it be by rule of cealing fes. 
ang court, he ſhall forfeit treble value, half to the king, and 
— half to him that ſhall ſue; and ſhall alſo forfeit his office, 
and be incapable to be employed in any office where the 
revenue is concerned. 22 & 23 C. 2. c. 22. /. 0. 
? ſu- 11. The clerk of the peace is not bound to enter judg- Feess 
ſites, ment, or the like, at the ſuit of any, without having the 
tee due for the fame; but if the court order any thing 
aCt a5 without ſuit of another, to wit, ex officio, there he ought 
Shar to enter the ſame without having any fee for the entring 
ie ol. thereof, Crom. 159. 
b to Alſo Mr. Crompton ſays, be ſhall have for every recog— 
coſts. nizance of the peace taken in court 2s, and for every re- 
RON. leafe of the peace there 2s, and for proceſs awarded 
King 3 againſt any to find ſurety of the peace 2s. Crom. 160. 
d, or And by 10& 11 V. c. 23. he ſhall have only 2s for 
drawing an indictment of felony ; and if it is defective he 
; = ſhall draw a new one gratis, on pain of 51 with full coſts 
of al to him that ſhall ſue. /. 7, 8. 
C. 2. His fees alſo in divers other caſes are ſpecially limited by 
And act of parliament : and it ſeemeth to be one of the deſelerata 
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May de diſ- 
placed far miſ- 
&cliuvioure 


Clerk of the peace, 


in the juſtices law, that the clerk of the peace's fees aro 
not aſcertained in all inſtances, even as thoſe of the other 
clerks to juſtices of the peace by the ſtatute ef the 26 
G.2. c. 14. And withal it might be requiſite to inſert in 
the table to be agreed on for that purpoſe, by whom the 
ſame ſhall be paid in the ſeveral inſtances reſpectively, and 
what ſhall be the courſe of recovering the ſame on non- 
payment. 

12. If any clerk of the peace ſhall miſdemean himſelf in 
the execution of his office, and thereupon a complaint and 
Charge in writing of ſuch miſdemeanor ſhall be exhibited 
againſt him, to the juſtices in ſeſſions, the ſaid juſtices may, 
on examination and due proof thereof openly in the faid 
feſſions, ſuſpend or diſcharge him from the ſaid office; and 
in ſuch caſe, the ces rotu/orum ſhall appoint another able 
and ſufficient perſon, reſiding in the ſaid county or divi- 
ſton, to be clerk of the peace. And in caſe of refuſal or 
neglect to make ſuch appointment, before the next general 
quarter ſeſſions, the juſtices in ſeſſions may appoint one. 
1 . c. 21. [.6. 

His duty in other matters is interſperſed where it falls 
in amongſt the other titles of this book. 


Appointment of a clerk of the peace; on the 37 
i. 3. £1. ind e. 1. 


FOraſnucb as the office of clerk of the peace for the county 
of i 


is now void, by the death © 


genile- 


*., man, late clerk of the peace for the ſaid county; Know all men 


by theſe preſents, that 1 cuſtos rotulorum of the cyunty 
aforeſaid, do hereby nominate, ele, appoint and afſign C. P. 
gentleman, an able and ſufficient perſon, inſtructed and learned 
in the laws of England, and reſiding in the ſaid county, to be 
clerk of the peace for the ſaid county; to hold, execute, and 
enjoy the office of cler of the peace for the county : int 9p by 
himſelf er his ſufficient deputy; and to take and receive the feen, 
profits and perguiſites thereof, ſo long as he ſhall well, Juſtly, 
and honeſtly demecn himſelf in his ſaid office. In xwitneſs where- 


of I the faid have hereunto ſet my hand and ſeal, the 
day of in the year . 


Clipping money. See Coin. 
Clockmaking. See Servants. 
Cloth and Clothier. See AMoollen Manukuͤc⸗ 
| ture. 
Coaches and Chairs. See Exciſe and Dackney 


coaches. 


Coals. 


are 

her 

26 Coals. 

3 Y the 30 C. 2. ff. 1. c. 8. and 687 V. c. 10. and 

ind 8 11 G. 2. c. 15. for the admeaſurement of keels, 

on- boats, waggons, wains, carts, and other carriages, uſed 
for the carrying of coals in the ports of Newcaſtle, Sun- 

in drlan”, and the other members of the port of Newcaſtle ; 

and and by the 15 G. 3. c. 27. for extending the like regu- 

ted lations to the other ports of this kingdom : If, after the 

ay, aimeaſurement thereof by the commiſſioners appointed 

faid for that purpoſe, the marks ſhall be removed or altered ; 

and every perſon who had a hand in or was privy to the doing 

able thereof, ſhall, on conviction upon the oath of one witnefs 

ivi- before one juſtice, forfeit 101 by diſtreſs, half to the king 

| or and half to the diſcoverer; and for want of diſtreſs, ſhall 

eral be committed to the common gaol for three months. 

ne. Concerning the weights, meaſures, and prices of coals, 
eſpecially in and about London, and alſo concerning the 

falls duties thereupon, there are regulations made by above 
forty different acts of parliament ; which, not being of ge- 
neral concern, are here omitted. 

37 For the deſtroying of coal works. See Hines. 

Cocoa nuts See Exłtiſe. 

EG Coffec. See Crciſe. 
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raed 

wy For matters common to this with other treaſons, 

at 


uſtly, thence hath its name (according to Lord e be- Wald. 
here- cauſe in antient times money was ſquare, with corners, as 
, the is in ſome countries to this day. 1 /. 207. 


ſee title Treaſon. 


COIN, in French, fſignifieth a corner, and from Original of the 


Others derive this word, which in the old French is 
written cozgn; as alſo the Italian cunio, and the Spaniſh 
cuno, from the Greck word xo, communis; becauſe mo— 
ney is the common mean or inſtrument of traffick. 


fac« But theſe derivations ſeem too artificial. The word doth 
properly ſignify a wedge, as the Latin cuneus; and hath a 
verb belonging to it in the ſeveral languages: and is tranſ- 


ney lated to lawful money; either from the form of a wedge, 
ingot, or lingot (linguetta) in which bullion was tranſ- 
als. ported from all antiquity; or elſe from the inſtrument, a 
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Weights for 
coin. 


Denominating 
the value of 
Coins 


Legitimating 
foreign com. 


Copper coin, 


Coin. 


wedge or chiſſel, with which, in trade, theſe lingots were 
occaſionally cut to the weight required, as they are at this 
day in the Ea Indies, with ſheers. 

2. No other weight, than ſuch as fhall be ſtamped or 
marked by the officer appointed by his majeſty for that 
purpoſe, ſhall be ſufficient in law for determining the 
weight of the gold and ſilver coin. And if any perſon 
ſhall counterfeit ſuch ſtamp or mark, or knowingly {ell 
any weight with the impreſſion of ſuch counterfeit ſtamp 
thereon; or ſhall wilfully increaſe or diminiſh any ſuch 
weight after it has been ſo ſtamped or marked; or uſe any 
ſuch weight in weighing the goid and filver coin of this 
realm, knowing the ſame to be ſo increaſed or diminiſhed: 
he ſhall, on conviction before two juſtices, forfeit any ſum 
not exceeding 501, half to the king, and half to him that 
ſhall inform or ſue ; and in default of payment, he ſhall be 
committed to the common gaol or houſe of correction for 
any time not exceeding three months. 14 G. 3. c. 92. 

3. The legitimation of money, and the giving it its 
denominated value, is one ſpecial part of the king's pre- 
rogative. 1 H. H. 188. 

But in order to fix the value, the weight and fineneſs 
of the metal are to be taken into conſideration: When a 
given weight of gold and filver is of a given fineneſs, it is 
then of the true ſtandard, and called Sterling metal, and 
of this ſterling metal all the coin of the kingdom muſt be 
made by the ſtatute of the 25 Ed. 3. ft. 5. c. 13. So that 
the king's prerogative ſeemeth not to extend to the de- 


- baſing or enhancing the value of the coin below or above 


the ſterling value. 1 Blachſt. 278. 

4. And the king may by his proclamation legitimate 
foreign coin, and make it current money of this kingdom, 
8 to the value impoſed by ſuch proclamation. 1 H. 

192. 

an therefore both Engliſʒß money, coined by the king's 
authority, and foreign coin made current by proclamation, 
are within the denomination of lawful money of England. 
1 Inſt. 207. 

But of this latter ſort there is none at preſentin England; 
Portugal money being only taken by conſent, as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 
with our diviſions of money into pounds and ſhillings, 
but no perſon is obliged to take it. 4 Blachſt. 89. 

5. And only gold or ſilver coin, and not braſs or cop- 
per, are within this denomination. 1 Haw. 42. 

And no perſon can be inforced to take in payment any 
money but of lawful metal, that is of ſilver or gold. 2 If. 
577. Except for ſums under ſixpence. 1 H. H. 195. 
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6, By the ſtatute of 25 Ed. 3. fl. 5. c. 2. it is made trea- Cuunterieit int 
on to counterfeit the coin of this realm: That is to ſay, ee — 
whether the perſon utter it or not. 3 /n/t. 16. 1 Haw. 42. 

7. And if any perſon ſhall falſely forge and counterfeit Counterfeiting 
any ſuch kind of coin of gold or filver, as is not the pro- foreign current 

r coin of this realm, and ſhall be current therein by OY 
the king's conſent : he, his counſellors, procurers, aiders 
and abettors ſhall be guilty of high treaſon, 1 Mar. 

. 2- c. 6. BEE 

8. By the 5 El. c. 11. Clipping, waſhing, rounding, Clipving, waſk- 
or filing, for lucre or gain, any the proper coin of this ing, filing. 
realm, or the dominions thereof, or of any other realm 
current within this realm by proclamation, ſhall be ad- 
judged treaſon in the offenders, their counſellors, con- 

{enters and aiders. 

9. And by the 18 El. c. 1. If any perſon ſhall, for Impairing, 
lucre or gain, by any art, ways, or means, impair, di- 5 
miniſh, falſify, ſcale, or lighten the proper coin of this “ 
realm, or any the dominions thereof, or the coin of this 
realm allowed to be current (at the time of the offence 
committed) by the king's proclamation; he, his counſel- 
lors, conſenters, and aiders ſhall be guilty of treaſon, 

10. And if any perſon (not employed in the mint) Eaging. 
ſhall mark on the edges any the current coin of this king- 
dom; or, if any perſon whatſoever ſhall mark on the edges 
any of the diminiſhed coin of this kingdom, or any coun- 
terfeit coin reſembling the coin of this kingdom, with let- 
ters or grainings, or other marks or figures like unto thoſe 
on the edges of money coined in the mint; he, his coun- 
ſellers, procurers, aiders, and abettors ſhall be guilty of 
high treaſon. 8&g V. c. 26. /. 3. Proſecution to be in 
lix months. 1 An. ft. 1. c. 9. 

11. Alſo, if any perſon ſhall colour, gild, or caſe over Colouring. 
with gold or filver, or with any waſh or materials pro- 
ducing the colour of gold or ſilver, any coin reſembling 
any the current coin of this kingdom, or any round blanks 
of baſe metal, or of coarſe gold or coarſe ſilver, of a fit 
ſize and figure to be coined into counterfeit milled money, 
reſembling any the gold or ſilver coin of this kingdom; 
or if any perſon ſhall gild over any ſilver blanks of a fit ſize 
and figure to be coined into pieces reſembling the current 
gold coin of this kingdom; he, his counſellors, procurers, 
aiders,”aHd abettors ſhall be guilty of high treaſon. 8 g 
M. c. 26. .. 4. Profecution to be in three months. . g. 

And by the 15 C16 C. 2. c. 28. If any perſon ſhall 

waſh, gild, or eolour any lawful or counterfeit ſilver eoin 

called a ſhilling or ſixpence, or add to or alter the impreſ- 
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ſion, or any part thereof, on either fide, with intent to 
make ſuch ſhilling or fixpence reſemble a guinea or half 
guinea or ſhall any way alter or colour halfpennies or 
farthings, with intent to make them reſemble a ſhilling or 
ſixpence : he, his counſellors, aiders, and abettors ſhall 
be guilty of high treaſon. Proſecution to be in ſix months, 

12. Lord Hale, ſpeaking of copper halfpence and far. 
things, makes it a query, whether the counterfeiting of 
tizem be not treaſon within the ſtatute of 25 Ed. 3. but 
inclines to the negative. 1H. H. 195, 211, 212. 

And with this agrees the ſenſe of the legiſlature, in the 
ſtatute of 15 & 16 C. 2 c. 28. which reciting that where. 
as the counterfeiting of the copper coin of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall, 
therefore enacteth, that if any perſon ſhall coin or coun- 
terfeit braſs or copper halfpence or farthings; he, his 
counſellors, aiders, and abettors, ſhall ſuffer two years 
impriſonment, and find ſureties for their good behaviour 
for two years moe. /. 6. 

And further, by the 11 GC. 3. c. 40. If any perſon 
Mall make, coin, or counterfeit any of the copper monies 
of this realm, commonly called an halfpenny or farthing; 
or ſhall buy, fell, take, receive, pay, or put off any coun. 
terfeit copper money, not melted down or cut in pieces, 
at or for a lower rate or value than by its denomination it 
doth import or was counterfeited for; he ſhall be guilty of 
felony {but within clergy.] And one juſtice, on com- 
piaint upon oath that there is juſt cauſe to ſuſpect, that 
any perſon hath been concerned in counterfeiting the 
copper monies of this realm, may by his warrant cauſe 
tze dwelling houſe, room, workſhop, out-houſe, yard, 
garden, or other place, belonging to ſuch ſuſpected per- 
lon, to be ſearched. for tools and implements for coining 
ſuch copper monies: And if any ſuch tools or implements 
{hull at any time be found hid or concealed in any place ſo 
ſcarched, or be found in the cuſtody of any perſon what- 
ſoever not employed in his majeſty's mint, nor having the 


Tame by ſome lawful authority; it ſhall be lawful for any 


perſon whatloever diſcovering the ſame, to ſeize ſuch tools 
or implements, and carry the ſame forthwith to a juſtice, 
who thail cauſe the ſame to be ſecured and produced in 
evidence againſt any perſon who ſhall be proſecuted ior any 
the offences afore{zid in ſome court proper for the deter- 
mination thereof; and after they ſhall have been produced 
in evidence, as well the ſame fo produced, as the other 
ſo ſeized and not produced in evidence, ſhall forthwith by 
order of the court, or by order of a juſtice if there ſhall 
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be no trial, be defaced and deſtroyed, or otherwiſe diſpoſed 
of as ſuch court or juſtice ſhall direct. 

13. It any perſon ſhall falſely forge or counterfeit any Counterfeiting 
ſuch kind of coin of gold or filver, as is not the proper coin not currents 
coin of this realm, nox permitted to be current within this 
realm; he, his procurers, aiders, and abettors ſhall be 
guilty of miſpriſion of high treaſon. 14 El. c. 3. 

14. If any perſon ſhall bring falſe money into the realm, Bringing in cal 
counterfeit to the money of England, knowing the fame to moneys 
be falſe, to merchandiſe or make payment, in deceit of the 
king and his people; he ſhall be guilty of high treaſon, 

25 Ed. 3. fl. 5. c. 2. 

Alſo, if any perſon ſhall bring from the parts beyond 
the ſea, any torged and counterfeit money like to the gold 
or ſilver coin of foreign realms, current in payment with- 
in the king's realm by the king's ſufferance and conſent, 
knowing the fame to be falſe and counterfeit, to the intent 
to utter or make payment of the fame within this realm, 
by merchandizing or otherwiſe ; he, his counſellors, pro- 
curers, aiders, and abettors ſhall be guilty of high treaſon, 
1&@2P.& M. c. 11. % 2. 

Note; This muſt be brought from a foreign nation, and 
not from Ireland, or other place ſubject to the crown of 
England ; becauſe the counterfeiting there, is puniſhable 
by the laws of our king, as much as in England. 

1 Haw. 43. 

Sir Michael Faſter obſerving upon theſe offences (and 
of the offence above mentioned, of counterfeiting foreign 
current coin) ſays, proſecutions for importing money 
counterfeit to the ſimilitude of Eng/zþ coin have been 
very rare; and for the oftences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſucn 
coin, there can be none, as things ſtand at preſent, till 
the crown ſhall be adviſed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 
among us that is legitimated, and moſt probably none 
will. For if the offences of counterfeiting and diminiſu- 
ing foreign coin, and of importing ſuch counterfeit and di- 
miniſhed coin, which are great evils and daily growing, 
were made more penal than they are at preſent, he ſays he 
knows of no good end that could be anſwered by legiti- 
mating any ſpecies of it; on the other hand, there ieem to 

e great inconveniences that would attend it. 9%. 227. 

15. By the 14 C. 3. c. 42. (which by the 18 C. 3. Bunging in 
6. 45. hath continuance to May 1, 1783, Sc.) all filver light money. 
coin of this realm, or purporting ſo to be, which is not 
vi the eſtabliſned ſtandard of the mint in weight and _ 

nels; 
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neſs, that is, of 62 ſhillings to a pound troy, and 11 ounces 
and 2 penny weights of fine ſilver, and 18 penny weights 
of alloy in the pound troy, ſhall be prohibited to be im- 
ported; and if any quantity thereof exceeding 5 / ſhall be 
found by any officer of the cuſtoms, the ſame ſhall be for- 
feited, and proſecuted in any court of record at . 
minſter; or it it do not amount in value to 201, the 
ſame may be proſecuted in a ſummary way before two 


| Juſtices where the ſeizure ſhall be made, at the election of 


the commiſſioners of the cuſtoms: And after condem- 
nation, the fame ſhall be melted down or otherwiſe de. 
faced, and ſhall be half to the king and half to the officer 
who ſhall proſecute. 

And no tender in the payment of money in ſilver coin 
of any ſum above 251, at any one time, ſhall be allowed 
to be legal, for more than according to its value by weight, 
after the rate of 5s 2d an ounce. 

16. If any preſs for ceinage, ſhall be found in the cul. 
tody of any perſon (other than the officers of the mint), 
it ſhall be ſeized for the king's uſe; and every perſon in 
whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 5001, 
half to the king, and half to the informer. 78 V. 
„ 

And by 8 ©. 9 V. c. 26. No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 


dye, pattern or mould, of ſteel, iron, ſilver, or other metal, 


or of ſpaud, or fine founders earth, or ſand, or of any 
other materials whatſoever, in or upon which there ſhall 
be, or be made or impreſſed, or which will make or im- 
preſs the figure, ſtamp, or reſemblance of both or either 
of the ſides or flats of any gold or ſilver coin, current with- 
in this kingdom; nor that knowingly make or mend, or 
begin or proceed to make or mend, or aſſiſt in the making 
or mending of any edger or edging tool, inſtrument, or 
engine, not of common uſe in any trade, but contrived 
for making of money round the edges with letters, grains 
ings, or other marks or figures reſembling thoſe on the 
edges of money coined in the mint; nor any preſs for 
coinage ;z nor any cutting engine for cutting round blanks 
by force of a ſkrew, out of flatted bars of gold, ſilver, 
or other metal; nor ſhall knowingly buy or ſell, hide or 
conceal, or without lawful authority or ſufficient exculc 
for that purpoſe, knowingly have in his houſe, cuſtody, 
or poſſeſſion, any ſuch puncheon, counter-puncheon, ma- 
trix, ſtamp, dye, edger, cutting engine, or other tool or 
inſtrument before mentioned; on pain that ſuch perſon, 
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his counſellors, procurers, aiders, and abettors, ſhall be 
guilty of high treaſon. /. 1. Proſecution to be in three 
months. /. 9. But by the 1 An. „. 1. c.9. /. 2. The 
xroſecution for offences by making or mending, or begin- 
ning or proceeding to make or mend any coining tool or 
inſtrument in the aboveſaid act prohibited, or by marking 
of money round the edges with letters or grainings, may 
be cor menced at any time within fix months. 

And if any perſon ſhall, witheut lawful authority, know- 
ingly convey, or aſſiſt in conveying out of the mint, any 
puncheon, counter-puncheon, matrix, dye, ſtamp, edger, 
preſs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of ſuch 
wol or inſtrument; he, his counſellors, procurers, aiders, 
or abettors, ſhall be guilty of high treaſon: 8& g V. 
26. ,. 2. Proſecution to be in three months. /. . 

And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, flaſk, or other tool, inſtrument, or engine, uſed 
or deſigned for coining or counterfeiting gold or filver 
monies, or any part of ſuch tool or engine, ſhall be hid 
or concealed in any place, or found in the houſe, cuſtody, 
or poſſeſſion of any perſon not employed in the mint, nor 
having the ſame by ſome lawful authority; any perſon 
whatſoever diſcovering the fame, may and ſhall ſeize the 
ſame, and carry them forthwith to ſome juſtice of the 
peace to be by him ſecured, to be produced in evidence, 
againſt any perſon who ſhall be proſecuted for any ſuch 
offence. And after they have been produced in evidence, 
they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 
deen no trial) be totally defaced and deſtroyed. 8 & g I. 
. 26. / 5. 

17. For the better preventing the clipping, diminiſhing, 

or impairing the current coin, if any perſon ſhall buy or 
ſell, and knowingly have in his cuſtody or poſſeſſion, any 
clippings or filings of the current coin of this kingdom ; 
he ſhall forfeit the ſame, and alſo 5001, half to the king, 
and half to the informer; and ſhall be branded in the right 
cheek with the letter R; and be impriſoned till the pay- 
ment of the 5ool. 6&7 W. c. 17. J 4. 
18. And if any ſhall caſt ingots or bars of filver, in 
mitation of Spaniſb bars or ingots, or ſtamp them in like- 
neſs of the Spaniſh ſtamp, he ſhall forfeit the ſame, and 
allo 5001, half to the king, and half to the informer. 
587. c. 17. ſ. 3. 

And if any broker, not being a trading goldſmith or re- 
finer of ſilver, ſhall buy or ſell any bullion or molten ſilver, 
he ſhall be impriſoned fix months, /; 7, 
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And the warden of the company of goldſmiths, with 
two of the court of aſſiſtants within the bills, and two 
Juſtices elſewhere, may enter into the houſe, room, or 
workſhop of any perſon ſuſpected, and with the help of a 
conſtable may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch tor bullion ſuſpected to be 
concealed; and if found, they ſhall ſeize the ſame, and 
the perſon in whoſe poſieſſion it ſhall be found: And the 

aid wardens, aſſiſtants, and conſtables, within the bills, 

ſhall carry him before the next juſtice, which juſtice, and 
the ſaid two juſtices elſewhere, may examine him; and if 
he ſhall not prove by the oath of himſelf, or of a credible 
witneſs, that it is lawful ſilver, and was not current coin, 
nor clippings thereof, he thall be committed; and if on 
his trial he ſhall not prove the fame by one witneſs, he ſhall 
be impriſoned fix months. /. 8. 

And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and 
aldermen of London, and oath made before them by the 
owner and two witneſſes, that it is foreign bullion, and 
that no part of it was the coin of this realm, or clippings 
thereof, nor plate wrought within this kingdom ; on pain 
that the ſame ſhall be forfeited, half to the king, and half 
to the officer or other perſon who ſhall ſeize the ſame. And 
the owner ſhall forfeit double the value thereof, half to the 
king, and halt (with colts) to him that ſhall ſue. And 
the captain or maſter of a thip (if it belong to a ſubject) 
permitting the ſame, ſhall forfeit 2001, to him who ſhall 
jue; and if it is a king's ſhip, he ſhall moreover forfeit 
his employment. And it any officer of the cuſtoms ſhall 
grant a cocquet for exporting the ſame, before ſuch cer- 
tificate and entry thereof made; he ſhall forfeit 2001 and 
his office. And in cale of ſeizure of ſuch bullion, or ac- 
tion brought for the forfeitures, the proof ſhall lie upon the 
owner; and for want of proof it thall be forfeited. 78 
I. c. 19. / 6, 7, 8, 9. | 

And it any bullion is entred to be exported, other than 
in the name of the true owner or importer ; the exporter 
ſhall forfeit the ſame, or the value thereof; half to the 
king, and half to him who ſhall ſeize or diſcover the ſame. 
687... 1. . 14 

19. And whereas ſeveral mixtures of metals have been 
invented in imitation of gold and ſilver, and blanched cop- 
per is principally made uſe of in imitation of ſilver, and ſel- 
dom, if ever, for any honeſt or good purpoſe, it is enacted, 
that if any perſon ſhall blauch copper for fale, or mix 
blanehed copper with fiiver, or knowingly buy or mw 
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cher to fale dlanched copper alone, or mixed with ſilver; 
ir ſhall knowingly and fraudulently buy or fell or offer to 
le any malleable compoſition or mixture of metals or mi- 
erals, which ſhall be heavier than filver, and look, and 
ouch, and wear like ſtandard gold, but be manifeſtly 
worſe than ſtandard ; he ſhall be guilty of felony, and ſhall 
fer death as in caſe of felony. Proſecution to be in 
three months. 8 g IF. c. 26. J 6, 9. 

20. f any perſon ſhall take, receive, pay, or put off Paying coin 
y counterfeit milled money, or any milled money what- IT POOR 
jever unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
ton doth or ſhall import, or was coined or counterfeited 
for; he ſhall be guilty of felony, and ſuffer death as in 
caſe of felony, Profecution to be in three months. 8 g 
WW. c. 26. / 6, 9. 

21. If one perſon counterfeits, and by agreement before Uttering falſe 
the counterfeiting, another perſon is to take off and vent Wenez. 
the counterfeit money, ſuch other 1s an aider and abettor, 
and conſequently a principal traitor (for in high treaſon 
tiere are no acceſſaries). 1 H. H. 214. 

If one perſon .counterfeits, and another (knowing that 
he did ſo) puts it off, but without any ſuch previous agree- 
ment; ſuch other. perſon ſeems to be all one with a re- 
ceiver of him, becauſe he maintains him. 1 H. H. 214. 

lf one perſon counterteits, and another perſon knows 
that he did ſo, and doth neither receive, maintain, or abet 
him, but conceals his knowledge; this is miſpriſion of 
treaſon, 1 H. H. 214. . 

But, formerly, where it did appear, that the utterer of 
counterfeit money knew who counterfeited it, but barely 
uttered it for his own benefit, although he knew it was 
counterfeit, yet it was only a cheat and miſdemeanor, 
puniſhable by fine and impriſonment (contrary to the 
opinion in Stanford and Dalton); but now by the ſtatute of 
15 6. 2. c. 28. it is cnacted, that whereas the utcering 
falſe money is a crime frequently committed all over the 
kingdom, and the offenders are not deterred, becauſe it is 
only a miſdemeanour, and the puniſhment generally ſmall, 
tho' there is reaſon to believe that the utterers are often 
the coiners, or in confederacy with them ; therefore, if 
any perſon ſhall tender in payment any counterfeit coin, 
knowing it to be ſo, he ſhall for the firſt offence ſuffer fix 
months impriſonment, and find ſureties for his good be- 
baviour for ſix months longer; for the ſecond offence, 
ſhall ſuffer two years impriſonment, and find ſureties for 
two years more; and for the third offence, ſhall be guilty 
« felony without benefit of clergy. / 2. 
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And if any perſen ſhall tender in payment an, 0. 
terfeit money (knowing it to be ſo), and ſhall either the 
fame day, or within ten days after, knowingly tender othe; 
falſe money in payment, or at the time of ſuch tendring 
have more in his cuſtody; he ſhall for the firſt offence 
ſuffer a year's impriſonment, and find ſureties for his goo 
behaviour for two years more ; and for the ſecond offence, 
ſhall be guilty of felony without benefit of clergy. , z. 

Perſons guilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt offenders for coun. 
terfeiting the coin: and the clerk of aſſize, or clerk of the 
peace, where the firſt conviction was had, ſhall certify ths 
ſame by a tranſcript in few words, containing the tenor 
of ſuch conviction (for which he ſhall have 2s 6 d); and 
ſuch certificate being produced in court, ſhall be ſufficient 
proof of the former conviction. Proſecution to be in fix 
months. /. 5, 9. 

Note; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other. 
wiſe this direCtion to the clerk of the peace to certify the 
conviction is incongruous; for he is not the proper perſon 
to certify what is done in another court, where he is not 
neceſlarily ſuppoſed to be preſent: albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences. 

By the ſtatute 9 G. 3. c. 37. If any churchwarden or 
overſeer of the poor, {or perſon authorized by him, ſhall 
make any payments to the poor in any baſe or counterfeit 
money ; one juſtice, on complaint, may ſummon the of- 
fender, and on his non-appearance, or confeſſion, or proof 
of the offence by the oath of one witneſs, may adjudge him 
to forfeit not leſs than 10s, nor more than 20s, to be le- 
vied by diſtreſs, and to be applied to the uſe of any poor 
perſon or perſons of the pariſh or place reſpectively as the 
juſtice ſhall appoint. | 

22. If falſe or clipt money be found in a man's hands; 
if he be ſuſpicious, he may be arreſted till he have found 
his warrant, 3 Infl. 18. Hale's Pl. 21. I Haw. 43. 

23- Any perſon to whom any filver money ſhall be ten- 
dred, any piece whereof ſhall be diminiſhed, otherwiſe 
than by reaſonable wearing, or that by the ſtamp, imprel- 
ſion, colour, or weight thereof, he ſhall ſuſpect to be coun- 
terfeit, may cut, break, or deface ſuch piece: and if any 
piece ſo cut, broken, or defaced ſhall appear to be a coun- 
terfeit, the perſon tendring the ſame ſhall bear the loſ 
thereof ; but if the ſame ſhall be of due weight, and ap- 
pear to be lawful money, the perſon that cut, —_— * 
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faced the ſame, ſhall receive the ſame at the rate it was 
-oined for. And if any queſtion ariſe, whether the piece 
o cut be counterfeit, it ſhall be determined by the next 
ultice of the peace, or chief magiſtrate in a corporation, 
5 10 . c. 21. / 1. 5 
And if any perſon to whom any geld money ſhall be ten- 
led, any piece or pieces whereof ſhall be diminiſhed other- 


ie than by reaſonable wearing; or that by the ſtamp, 


impreſſion, colour, or weight thereof, he ſhall ſuſpect to 
te counterfeit z may cut, break, or deface ſuch piece or 
nieces: And if any piece ſo cut, broken, or defaced ſhall 
pear to be diminiſhed otherwiſe than by reaſonable 
wearing, or counterfeit ; the perfon tendring the ſame 
ſhall bear the loſs thereof : But if the ſame ſhall be of due 
weight, and appear to be lawful money ; the perſon that 
cut, broke, or defaced the ſame, ſhall receive the ſame at 
the rate it was coined for. And if any queſtion ſhall ariſe, 
whether the piece ſo cut be counterfeit or diminiſhed in 
manner aforeſaid, it ſha}l be determined by the mayor or 
other head officer in a corporation, and elſewhere by one 
juſtice inhabiting near where the tender was made. 13 
6. 3. c. 71. 

And = counterfeit or unlawfully diminiſhed money 
ſhall be produced in any court of juſtice, either in evidence 
or otherwiſe, the judge ſhall cauſe it to be cut in pieces in 
open court, or in the preſence of a juſtice of the peace, and 
then to be delivered to or for the perſon to whom it belongs. 
$99 IV. c. 26. / 5. 
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24. By the 3 Ed. 1. c. 15. Perſons taken for falſe mo- Bail. 


ney are not bailable by juftices of the peace. 

But they muſt take the examinations and informations, 
and bind over the witnefles to the proper court, and com- 
nit the perſons accuſed. 1 H. H. 372. 

25. It is not neceſſary. there ſhould be two witneſſes in 
cales of counterfeiting the coin, as it is in other high trea- 
ons; but perſons may be convicted according to the courſe 
of = common law, by one witneſs only. 1 H. H. 318, 
328. 


26. The judgment for high treaſon, relating to the 


hanged by the neck till he be dead. 2 Haw. 444. 
But it is generally provided by the ſeveral ſtatutes, that 
this hall work no corruption of blood, nor loſs of dower. 
27. Every perſon who ſhall apprehend any perſon who 
hath counterfeited any of the current [gold or ſilver] coin 
of this realm; or that for lucre or gain hath clipped, waſh- 
td, filed, or any way diminiſhed the ſame ; or hath altered 
ſhillings 
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ſhillings and ſixpences to make them reſemble guineas aud 
half guineas, or halfpennies and farthings to make them 
look like ſhillings and ſixpences; or ſhall bring or cauſe to 
be brought into this kingdom; any clipt, falſe, or coun. 
terfeit coin; and proſecute ſuch perſon to conviction: 
every ſuch perſon ſhall have a reward of 401. In order 
to which, the judge ſhall give him under his hand, a cer. 
tificate certifying the cohviction, and the county in which 
it was made, and that the offender was taken and profe. 
cuted by ſuch perſon ; and if any diſpute ſhall ariſe he. 
tween ſeveral perſons apprehending and proſecuting, the 
judge ſhall in the certificate appoint the reward to be paid 
amongſt them, in ſuch proportion as he ſhall think rea. 
ſonable. The ſaid certificate to be tendred to the ſherif, 
who ſhall thereupon pay the ſame without fee, within one 
month after ſuch tender and demand, on pain of forfeiting 
to the party double the ſum, with treble coſts. The 
ſheriff to be repaid out of the treaſury. 6 & 7 W. c. 17. 
79 10,11. 15& 16G. a. c. 28. / 7. | 

In like manner a reward of 101 ſhall be paid, for ap- 
prehending and convicting a counterfeiter of the copper 
money. 15 C16 6. 2. c. 28. / 7. 

28. If any perſon being out of priſon, ſhall be guilty of 
clipping, coining, counterfeiting, waſhing, filing, or other- 
wiſe diminiſhing the [gold or ſilver] coin of this realm, 
and afterwards diſcover two or more perſons who have 
committed any of the ſaid crimes, ſo as two or more be 
convicted; he ſhall have the king's pardon, and if he is 
an apprentice, he ſhall be made a freeman. 6&7 V. 
Co 17. , 12. | 

In this clauſe at large in the ſtatute, is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed 
in our laws; where it is ſaid, two or more perſon or perſuli, 
and again, two or more of the perſon or perſons. 

Further; if any perſon being out of priſon, ſhall be 
guilty of altering ſixpences or ſhillings, to make them look 
like half guineas or guineas ; or altering farthings or halt- 
pennies, to make them look like ſixpences or ſhillings ; or 
of counterfeiting brats or copper haltpennies or farthings; 
or of uttering falſe money, and afterwards diſcover 
two or more perſons who have committed any of the faid 
crimes, ſo as two be convicted; he {hall have the king's 
pardon. 15 & 16G. 2. c. 28. / 8. 

29. The commiſſioners of the treaſury may iſſue a ſum 
not exceeding 6001 yearly, for the charges and expences 


of the officers and others employed in the proſecution of 


offences in counterfeiting, diminiſhing, or otherwiſe con- 
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7 Ann. c. 24. 
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Commitment. 


Neiently there were more felons committed to gaol without war- 
without mittimus in writing, than were with it: rant. 


ſuch were all the commitments by conſtables, watchmen, 


and private perſons arreſting for felony, and bringing to 
the common gaol, long before there were any juſtices of 
the peace; and yet mittimus's are not of ſo ancient date 
even as they. 1 H. H. 610. 

But now, ſince the habeas corpus act, a commitment in 
writing ſeems more neceſſary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 
at, whatſoever his offence may have been. 

When a ſtatute appoints impriſonment, but limits no commitment 
time when, it is to be underſtood that he ſhall be impri- when. 
ſoned preſently. Dalt. c. 170. 


Concerning which I will ſet forth, 


I. Who may be committed. 

II. To what place. 

LI. The form of the commitment!. 

IV. Charges of the commitment, 

V. That the goaler ſhall receive the priſoner, 
VI. Shall certify the commitment, 

VII. Commitment diſcharged. 


I. Who may be committed, 


1. There is no doubt but that perſons apprehended for Perſons not 
offences which are not bailable, and alſo all perſons who * oy wes 
neglect to offer bail for offences which are bailable, muſt ä 
be committed. 2 Haw. 116. | 

2. And it is ſaid, that whereſoever a juſtice is impowered Perſons guilty 
by any ſtatute to bind a perſon over, or to cauſe him to do „ nempt. 
a certain thing, and ſuch perſon being in his preſence 
ſhall refuſe to be bound, or to do ſuch thing, the juſtice 
may commit him to the gaol, to remain there till he ſhall 
comply, 2 Haw. 116. 

3. If a priſoner be brought before a juſtice, expreſsly Perſons charged 
charged with felony upon oath, the juſtice cannot diſcharge as 
him, but muſt bail or commit him. 2 1. A. 121. 

TE. B b 
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1 4. But if he be charged with ſuſpicion only of felony 
bsten, vet if there be no felony at all proved to be committed 
or if the fact charged as a felony be in truth no felony 5 
point of law, the juſtice may diſcharge him; as if a man 
be charged with felony for ſtealing a parcel of the free. 
hold, or for carrying away what was delivered to him, and 
ſuch like, for which tho' there may be cauſe to bind him 
over as for a treſpaſs, the juſtice may diſcharge him as to 
felony, becauſe it is not felony, But if a man be killed 
by another, tho' it be by miſadventure, or ſelf defence, 
(which is not properly felony), or in making an affault 
upon a miniſter of juſtice in execution of his office (which 
is not atall felony), yet the juſtice ought not to diſcharge 
him, for he muſt undergo his trial for it; and therefore he 
muſt be committed, or at leaſt bailed. 2 F. H. 121. 
Perſons not pay= 5. But commitment by the juſtices of the peace almoſt 
ing tacir fine. in all cafes (except for the peace, good behaviour, felony, 
or higher offences) is but to retain the party till he hath 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 
to be committed, but to be delivered preſently. Dat, 


4 170. 
II. To what place. 
To the gaol. 1. By the 5 H. 4. c. 10. Al! felons ſhall be committed 
to the common gaol, and not elſewhere. 
Houſe of cor- 2. But by the 6G. c. 19. Vagrants and other crimi- 
reckion. nals, offenders, and perſons charged with ſmall offences, 


may for ſuch offences, or for want of ſureties, be com- 

mitted either to the common gaol, or houſe of correction, 

as the juſtices in their judgment ſhall think proper. 
tracks, 3. And they may commit other offenders to the ſtocks, 
or other cuſtody, by particular ſtatutes, | 

4. Generally, it a man commit felony in one county, 
and be arreſted for the ſame in another county, he ſhall be 
committed to gaol in that county where he is taken. Dal. 
e. 170. 

Vet if he eſcapes, and is taken on freſh ſuit, in another 
county, he may be carried back to the county where he 
was firſt taken. Dalt. c. 170. 

Alfo by the 24 C. 2. c. 55. If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there tind bail, he 
ſhall be carried back into the firſt county, and be com- 
mitted (or if bailable, bailed) by the juſtices in ſuch ful: 


county. 


Different 
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III. Form of the commitment. 


371 


1. It muſt be in writing, either in the name of the In whoſe name, 


king, and only teſted by the perſon who makes it, or it 
may be made by ſuch perſon in his own name, expreſſing 
his office, or authority, and muſt be directed to the gaoler, 
or keeper of the priſon. 2 Haw. 119. 

Yet the mention of the name and authority of the ju- 
ice (lord Hale ſays) in the beginning of the mittimus, is 
not always neceſlary, for the ſeal and ſubſcription of the 
juſtice to the mittimus, is ſufficient warrant to the gaoler; 


for it may be ſupplied by averment, that it was done by 
the juſtice, 2 H. H. 122. 


2. It ſhould contain the name and ſurname of the party The patty's 
committed, if known; if not known, then it may be eme. 


ſufficient to deſcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the like, and to add that 
he refuſeth to tell his name. 1 H. H. 577. 


z. It is ſafe, but not neceſſary, to ſet forth, that the Oath. 


party is charged upon oath, 2 Haw. 120. 


4. It ought to contain the cauſe, as for treaſon, or fe- Cauſe, 


lony, or ſuſpicion thereof; otherwiſe if it contain no cauſe 
at all, if the priſoner eſcape it is no oftence at all ; whereas 
if the mittimus contained the cauſe, the eſcape were treaſon 
or felony, tha he were not guilty of the oftence; and 
therefore for the king's benent, and that the priſoner may 
be the more ſafely kept, the mittimus ought to contain the 
cauſe. 2 Inſt. 52. 

And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhall be objected againſt him, 
is utterly againſt law. 2 Iuſt. 591. 

Alſo, it ought to contain the certainty of the cauſe ; and 
therefore if it be for felony, it ought not to be generally for 
felony, but it muſt contain the ſpecial nature of the fe- 
lony, briefly, as for felony for the death of ſuch an one, or 
for burglary in breaking the hore of ſuch an one; and the 
reaſon is, becauſe it may appear to the judges of the king's 
bench, upon an habeas corpus, whether it be felony or not. 
2H. H. 122. 

But the want hereof ſeems not to make the eommit— 
ment abſolutely void, ſo as to ſubject the gaoler to a falſe 
impriſonment ; but it lies in averment to excuſe the goaler 
br officer, that the matter was for felony. 1 H. H. 584. 


5. It muſt have an apt concluſion as if it is for felony, Concluſion, 


to detain him till he be thence delivered by law, or by 


* of law, or by due courſe of law. 2 H. 120. 2H. 
123. | 


Bb 2 But 


» 


372 


Seal. 


Place. 


Time. 


Commitment. 


But if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reject that which 
is ſurpluſage, and the reſt ſhall ſtand ; ſo that if the mar. 
ter appear to be ſuch, for which he is to remain in cf. 
tody, or be bailed, he ſhall be bailed or committed ag the 
caſe requires, and not diſcharged, but the wrong con. 


cluſion ſhall be rejected, 1 H. H. 584. 
It is alſo to be obſerved, that a commitment grounded 


on an act of parliament, ought to be conformable to the 


method preſcribed by it. As where the overſeers were 
committed for refuſing to account, and the warrant con- 
cluccd in the common form, until they be duly diſcharget 
according to Jaw, upon the return of an habeas corpus the 
court held the commitment void, becauſe the warrant 
ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint. And a di, 
ference is, where a man is committed as a criminal, and 
where only for contumacy; in the firſt caſe, the com- 
mitment muſt be, until diſcharged according to law ; but 
in the latter, until he comply. 2 Haw. Net. 33. 
Where a ſtatute appoints impriſonment, but limits no 


time how long, in ſuch caſe the priſoner muſt remain at 


the diicretion of the court. Dat. c. 170. 

6. It muſt be under ſeal; and without this, the com- 
mitment is unlawful, the gaoler is liable to falſe impriſon- 
ment, and the wilful eſcape by the gaoler, or breach of 
priſon by the felon, makes no felony. 1 H. H. 583. 

But this muſt not be intended of a commitment by the 
ſeſſions, or other court of record ; for there the record 
itſelf, or the memorial thereof, which may at any time be 
entred of record, are a ſufficient warrant, without any 
warrant under feal. 1 H. H. 584. 

7. It ſhould alſo ſet forth the place at which it is made 
(that it may appear to be within the jurifdiction of the 
juſtice). 2 Har. 119. 

8. It muſt alſo have a certain date, of the year and day. 
2 H. H. 123. 


IV. Charges of the commitment. 
By the 3F. c. 10. Every perſon who ſhall be commit- 


ted to the common or uſual gaol, within any county a 
liberty, by any juſtice of the peace, for any offence or 
miſcemeanor, the ſaid perſon ſo to be committed, having 
means or ability thereunto, ſhall bear his own reaſonable 
charges for ſo conveying or ſending kim to the ſaid gaoi, 
and the charges alſo of iuch as thall be appointed to guard 

him 
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tim to ſuch gaol, and ſhall ſo guard him thither: And if 
any ſuch perſon ſo to be committed, {hall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch juſtice ſhall, by writing under his hand and ſeal, 
rive warrant to the conſtable of the hundred, or conſtable 
of the town{hip where ſuch perſon ſhall be dwelling and 


© inhabit, or from whence he ſhall be committed, or where 


he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the 
ſaid perſon ſo to be committed, as by the Ciſcretion of the 
ldjuſtice ſhall ſatisfy and pay the charges of ſuch his con- 
reying and ſending to the laid gaol, the appraiſement to 
de made by four of the honeſt inhabitants of the pariſh 
where ſuch goods ſhall be; the overplus to be delivered to 
the party. 

And by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 
he is taken, ſuficient to bear the charges of himſelf and 
o thoſe who convey him, is committed to gaol, or to the 
houſe of correction, by warrant from a juſtice, then on 
application by the conftable or other o:;hcer who conveyed 
kim, to any juſtice tor ſuch county or place; [ſuch ju- 
tice] ſhall upon oath examine into and aſcertain the rea- 
hnable expences, and ſhall without fee by his warrant or- 
der the treaſurer to pay the ſame. But in Adaleſex, the 
ſame {hall be paid by the overſeers of the poor of the pariſh 
where the perſon was apprehended. 

Note; By the habeas corpus act, the charges of convey- 
ing an offender is limited not to exceed 12d a mile; 
which may be an argument for allowing as much in this 
caſe, eſpecially as ſecurity is to be given before a man is 
removed on that act by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
ſo neceſſary. 


J. Gaoler ſhall receive the priſoner. 


f the gaoler ſhall refuſe to receive a felon, or take any 


thing for receiving him, he ſhall be puniſhed for the ſame, 


by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dat. 
. 170. 

But if a man be committed for felony, and the gaoler 
vill not receive him, the conſtable muſt bring him back to 
the town where he was taken; and that town ſhall be 
charged with the keeping of him, until the next gaol de- 
very: or the perſon that arreſted him, may in ſuch caſe 
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keep the priſoner in his own houſe, as it ſeemeth, Dy, 
c. 170. 

; But in other caſes it ſeems, that regularly no one cap 
juſtity the detaining a priſoner in cuſtody out of the com. 
mon gaol, unleſs there be ſome particular reaſon for ſo 
doing; as if the party be ſo dangerouſly ſick, that it would 
apparently hazard his life to ſend him to the gaol, o 
there be evident danger of a rœcous from rebels, or the 


like. 1 Haw. 118. 


VI. The gaoler ſhall certify the commitment. 
By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certif 


the commitment to the next gaol delivery. 


VII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, 
certainly appearing to have been done by ſome one er 
other, cannot be jawfully diſcharged by any one but the 
king, till he be acquitted on his trial, or have an ig. 
ramus found by tne grand jury, or none to proſecute him 
on a proclamation for that purpoſe by the juſtices of gad 
delivery. But if a perſon be committed on a bare ſuſ. 
picion, without an indictment, for a ſuppoſed crime, where 
afterwards it appears that there was none, as for the mur- 
der of a perſon thought to be dead, who afterwards is 
found to be alive; it hath been holden, that he may be 
lately diſmiſſed without any farther proceeding, for that 
he who ſuffers him to eſcape is properly puniſhable only 
as an acceſſary to his ſuppoſed offence ; and it is impoſſible 
that there ſhould be an acceſſary, where there can be no 
principal; and it would be hard to puniſh one for a con- 
tempt, in diſregarding a commitment founded on a {ul- 


picion, appearing in fo unconteſted a mauner to be ground- 
leſs. 2 Haw. 121. 


Mittimus for felony. 


Weſtmorland. P. efquire, &c. one of the juſtices of tur 

o lord the king, aſſigned to keep the peact 
in the ſaid county, and alſo to hear and determine divers fe- 
lonies, treſpaſſes, and other miſdemeanors in the ſaid count) 
committed ; To the keeper of the gad of our ſaid lord the king 
4. in the ſeid county, or to his deputy there, and t2 2 
in tt 
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Commitment. 
i the ſaid county, for ſuſpicion of a felony by him as 


it 1s ſaid, committed, in ſtealing a black mares of the value 
if 49 5, the property of A. P. of in the ſaid county, 
man Therefore on the behalf of our ſaid lord the king, 1 
command you and each of you, that you or one of you receive the 
nd A. O. into your cuſtedy in the faid gaol, there to remain 
till he be delivered from your cuſtody by the law and cuſtom of 


England. Given under my hand and ſeal at ——— in the 
ſaid county, the day of in the — — year of the 
reign of our ſaid lord . 

Another. 


Weſtmorland. P. eſſuire, &c. To the keeper of the com- 

non gal at in the ſuid county, 
er to his deputy there: Theſe are in his majefly's name to charge 
und command you, that you receive into your ſaid gaol, the body 
F A. O. late of in the ſaid county, yeoman, taten by 
A. C. conſtable of in the ſaid county, and by him 
brought before me for ſuſpicion of felony, that is to ſay, for 
flealing And that you ſafely keep the ſaid A. O. in our 
jad gail, until the next general gaol delivery for the ſaid county 
if he be not bailable ; or if bailable, then thus] until he 


ſhall thence be delivered by due courſe of law. And herein fail 
you not, &c. 

Another. 
Weſtmorland, P. ire, &. To the keeper of —— 


I ſeud you herewithal the body of A. O. 
late of in the ſaid county, labourer, brought before me 
this preſent day, and charged with the felonious taking and car- 
ing away forty ſheep, the property of which aſs he hath 
enfeſſed upon his examination before me [by which he is not 
bailable] : Therefore theſe are on the behalf of our ſaid lord 
the king to command you, that immediately you receive the ſaid 
A. O. and him ſafely keep in your ſaid gao!, until he be thence 
ielivered by the due order of law. Hereef fail you nit, as 
you will anſwer for your contempt at your peril, 
ny hand and ſeal at 0. 


Or thus, in the king's name. 


Weſtmorland. EORGE the third by the grace of Cod, 


of Great Britain, France, aud lre- 


land, king, defender of the faith, and ſs forth To the keeper 
| B b 
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3 
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Commitment. 


of our gaol at in our ſaid county of W. or to his 
deputy, greeting: Whereas A. O. late of in our ſaid 
county, yeoman, is arreſted for ſuſpicion of felony, by him, as 
it is ſuid, committed, in felonioufly taking and carrying away 

of the value of the property of WW. 
therefore command you, and each of you, that you receive hin 
the ſaid A. O. into your cuſtady in our ſaid gaol, or that one of 
you do receive him, there to remain till he be delivered fran 
your cuſtody, according to the law of our kingdom of England, 
IPiineſs J. P. efquire, one of the juſtices aſſigned to keep the 
peace in our ſaid county, and alſo to hear and determine diver; 
feiomes, treſpaſſes, and other miſdemeanors in our ſaid county 
committed, at in the faid county, the =——= day if 

year of our reign. 


Form of a warrant of commitment in general, 


Weſtmorland, P. efquire, one of the juſtices of our lird 
e the king, aſſigned to keep the peace within 
in the faid county, 
and to the keeper of at in the ſaid county. 
Theſe are to command you the ſaid conſtable, in his majeſty" 
name, forthwith te convey and deliver into the cuſtody of the 
faid keeper of the ſaid the body of A. O. charged be- 
fire me with | here ſpecify the offence.) And you the ſail 
keeper are hereby required to receive the ſaid A. O. into yur 
cuſtody in the ſaid aud him there ſafely to keep, &c. 
Given under my hand and feal, the day of in 
the year of the reign of his ſaid majeſty king George 
the third. | 


Common prayer. 


I. IMpugners of the form of worſhip in the church of 
England, eſtabliſhed by law, and contained in the 

book of common prayer; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 
ment; ſhall be excommunicated 4% facto, and not reſtorcd 
but by the biſhop or archbiſhop on their repentance. Gun: 

6,7. 

M 2. Tt any parſon, vicar, or other miniſter, that ought to 
uſe the common prayer, or to miniſter the ſacraments, 
{hall refuſe to do the ſame, or (wilfully ſtanding in the ſame) 
ſhall-uſe any other form, or ſhall ſpeak any thing in deroga - 
tion of the ſame book or of any thing therein contained ; he 
ſhall, on conviction, for the firſt offence forteit to the . 
on 
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Com mon prayer. 


one year's profit of all his ſpiritual promotions, and be 
impriſoned for {ix months; for the ſecond offence, ſhall be 
deprived of all his ſpiritual promotions, and be impriſoned 
for a year; and for the third offence, ſhall be deprived of 
all kis ſpiritual promotions, and be impriſoned during life. 
And if he has no ſpiritual! promotion, he ſhall for the firſt 
offence be impriſoned for a year; and for the ſecond of- 


fence, during life, 


1 El. c. 2. ſ. 4. 


8. 


But this hall not reſtrain the ſpiritual court, from 
proceeding againſt theſe offenders; and they may be de- 
prived by the ſaid court, according to the courſe of the 


ſpiritual law, for the firſt offence. 


Hab. 9. 


id. ſ. 16, 23. 1 


3. If any perſon whatſoever ſhall in plays, ſongs, or by 
other open words, ſpeak any thing in derogation of the 
fame book, or any thing therein contained; or thall by 
open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the 
laid common prayer; he {hall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſufter 6 months 
impriſonment for the firſt offence, and 12 months for the 
ſecond ;) and for the third offence ſhall forfeit all his 


goods and chattels, and be impriſoned during life. 


c. 2. /. 9, 10, 11, 12, 13, 20. 


1 


4. Where an incumbent reſides upon his living, and 
keeps a curate, the incumbent himſelf (not having lawful 
impediment to be allowed by the biſhop) ſhall at leaſt once 
1 month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
other rites of the church ; on pain of 51 to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before 
two juſtices; and in default of payment in ten days, the 
ſame to be levied by the churchwardens or overſeers by di- 
ſtreſs and ſale, by warrant of ſuch juſtices. 13& 14 C. 2. 


0. fe / 7+ 
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Conkeſlion. 


ONFESSION is twofold, either expreſed or 


implied, 


An expreſs confeſſion is, where a perſon directly con- 
feſſes the crime with which he is charged; which is the 


higheſt conviction that can be, 


2 Haw. 333. 


But 


Any perſon de · 
praving the 
book of cum- 
mon prayer. 


Reſident incum- 
bent to reud the 
common pray ex 
once a month. 


378 


Confeſſion. 


But it is uſual for the court, eſpecially if it be out of 
clergy, to adviſe the party to plead and put himſelf upon 
his trial, and not preſently to record his confeſſion, but 
to admit him to plead. 2 H. H. 225. 

An implied confeſſion is, where a defendant in a caſe not 
capital, doth not directly own himſelf guilty, but in x 
manner admits it by yielding to the king's mercy, and de. 
firing to ſubmit to a ſmall fine; which ſubmiſſion the 
court may accept of if they think fit, without putting him 
to a direct confeſſion. 2 Haw. 

It ſeems that the confeſſion of the defendant taken upon 
an examination before juſtices of the peace, or in diſcourſe 
with private perſons, may be given in evidence againſt 
the party confeſſing, but not againſt others. 2 Haw. 429. 

All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent, 
2 Haw. 97. 


Conies. See Game. 
Conjuration. See TUitchcraft., 


* * 


Conſpiracp. 


IJ. What it is. 
I. Hew puniſhable, 


J. What it is. 


By the common I. Y the common law there can be no doubt, but that 


laws 


By ſtatute, 


all confederates whatſoever, wrongfully to preju- 
dice a third perſon, are highly criminal; as where divers 
perſons confederate together by indirect means to impo- 
veriſh a third perſon, or falſly and maliciouſly to charge 2 
man with being the reputed father of a baſtard child, or to 
maintain one another in any matter whether it be true or 
falſe. 1 Haw. 190. 
2. And conſpiracy by ftatute is as follows: Conſpirators 
are they, that do confederate or bind themſelves by oath, cove- 
nant, or other alliance, that every of them ſhall aid and bear 


the other falſly and maliciouſſy to indif?, or cauſe ta indict, 0 
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Conſpiracy. 


falſy to move or maintain pleas; and ſuch as retain men in the 


country, with liveries or = to maintain their malicious enter- 


priſes ; and this extendeth as well to the takers, as to the givers : 


And flewards and bailffs of great lords, who by their office or 

er, undertake to bear or maintain quarrels, pleas, or de- 
bates, that concern other parties than ſuch as touch the eflate of 
their lords or themſelves. 33 Ed. 1. ſt. 2. 

From this definition of conſpirators, it ſeems clearly to 
follow, contrary to the opinion of Lord Cote, that not 
only thoſe who actually cauſe an innocent man to be in- 
dicted, and alſo to be tried upon the indictment, where- 
upon he is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man falſly and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 
1 Haw. 189. L. Raym. 1169. 

But an adtion will not lie for the conſpiracy, unleſs it 
be put in execution; for in ſuch caſe, the damage is the 
ground of the action. L. Raym. 378. 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, with- 
in the purport of it; from whence it follows, that if all 
the defendants who are proſecuted for ſuch a conſpiracy be 
acquitted but one, the acquittal of the reſt is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
holden, that no ſuch proſecution is maintainabvle againſt 
a huſband and wife only, becauſe they are eſtecmed but as 
one perſon in law: But it is eertain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againſt one only: Alfo, it hath been reſolved, that if 
ſuch an action be brought againſt ſeveral perſons, and all 
but one be acquitted, yet judgment may be given againſt 
that one only. 1 Haw. 192. 

In the caſe of K. againſt Cipe and others, H. 5 GC. The 
huſband, and wife, and ſervants were indicted for a con- 
ſpiracy to ruin the trade of the proſecutor, who was the 
king's card- maker. The evidence againft them was, that 
they had at ſeveral times given money to the proſecutor's 
apprentices, to put greaſe into the paſte, which had 
ſpoiled the cards. But there was no account given, that 
ever more than one at a time was pretent, tho' it was 
proved they had all given money in their turns. It was 
objected, that this could not be a confpiracy ; for ſeveral 
perſons might do the ſame thing, without having any 
previous communication with each other. But it was 
ruled, that tne defendants being all of a family, and con- 
cerned in making ot cards, it would amount to evidence 
ol a conſpiracy, Str, 144. | 
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On action. 


On indictment 


Conſpiracy. 


In the caſe of K. againſt Kinner//:y and Moore, T. « C. 
An information was brought, ſetting forth that the defen- 
dants being evil diſpoſed perſons, in order to extort mo. 
ney from my lord Sunderland, did conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
the ſaid Moore. The defendant Kinnerfley only appears, 
and pleads to iſſue, and is found guilty. And now ex- 
ception was taken in arreſt of judgment, that to ever 
conſpiracy there muſt be two perſons at leaſt, whereas 
here 1s only one brought in and found guilty, and the 
other poſſibly may be acquitted. But it was anſwered, 
that this is arguing from what has not happened, and pro- 
bably never will; for tho' Mare may have an opportunit 
to acquit himſelf, and is not concluded by the verdict as 
Kinnerfley is, yet as the matter now ſtands, Moore himſelf 
is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
the trial of the other. And a caſe was quoted, where 
ſeveral were indicted for a riot, with many others, and two 
only were found guilty; and it was objected, that there 
mult be three to make a riot; but upon the words, with 
many others, judgment was given againſt the defendants, 
And the court over-ruled the exception. And the 
deſendant had ſentence. And in the Eafter term fol- 
lowing, Moore alſo was corvicted, and had judgment, 
Sir. 193. 

And, E. 18 G. 2. XK. againſt Eliz. Niccols. She was 
indicted for conſpiring with Tho. Bygrave, unjuſtly to 
charge Milliam Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Pygrave {wore it 
upon him. ANiccols only came in, and pleaded not guilty. 
And the jury found that ſhe was guilty, but that Bygrave 
died before the indictment was preferred. Exception was 
taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over-ruled 
this, on the authority of K:nner/ley's caſe, in which caſe 


there was a poſſibility of contradictory verdicts, which 
here cannot be. Str, 1227. 


II. How puniſbed. 


1. It is clear, that thoſe who are convicted of conſpi- 
racy at the ſuit of the party, ſhall have judgment of ſine 
and impriſonment, and to render the plaintiff his damages. 
1 Flaw. 193. 


2. Alfo it is certain, that he who is convicted at the 


or information. ſuit of the king, of a conſpiracy to accuſe another of a mat- 


3 ter 


J T . Wer A | 


Conſpiracy. 381 


Nom ter which may touch his life, ſhall have judgment that hee. 
mo- ſhall loſe the freedom and franchiſe of the law (whereby 
to he is diſabled from being put upon any jury, or to 
with be ſworn as a witneſs, or even to appear in perſon in any 
ars, of the king's courts), and alſo that his houſes, lands 
ex- and goods ſhall be ſeized into the king's hands, and his 
ery il houſes and lands ſtripped and waſted, his trees rooted up, 
reas and his body impriſoned. And this is commonly called 
the villainous judgment, and is given by the common law, 
red, and not by any ſtatute, and is ſaid generally in ſome 
Yo- books to be the proper judgment upon every conviction 
nity of conſpiracy at the fuit of the king, without any * 
t as reſtriction to ſuch as endangered the life of the party; 11 
aſelf but this point doth not ſeem to be any where ſettled. vy 
aid, 1 Haw. 193. . 
fore But this judgment hath been but ſeldom given; there 9 
here being no inſtance of it ſince the reign of Edward the third. be 
two Burroto. Mansfield. 996, 1027. 6 
here In the caſe of Kinnerfley and Moore above mentioned, 1 
with Kinnerfley was ſentenced to be fined 5001, to ſuffer a year's ® 
nts. impriſonment, and to find fureties for his good behaviour A 
the for ſeven years. Moore was ſentenced to ſtand in the pil- 1 
fol- ory, ſuffer a year's impriſonment, and to find ſureties in 9 
ent. the like manner for ſeven years. Str. 196. * 
T. 2 G. 3. X. and Riſpal. An indictment was found ; 8 
was at the ſeffions, againſt the defendant and two others, for 1 
y to a conſpiracy. The indictment ſet forth, that the defen- 1 
chat dants, wickedly and malicioully deviſing and intending . 
e it unjuſtly to vex and aggrieve one John Chilton, and to de- 5. 
ilty. prive him of his good name, fame, credit, and reputation, I 
rube wickedly and unlawfully did among themſelves conſpire, A 
was combine, confederate, and agree, falſly and without any 1 
acy, reaſonable or probable cauſe, to charge and accuſe the 1 
uled ſaid John Chilton, that he the ſaid John Chilton had then 0 
caſe lately taken out of a bag a quantity of human hair, of the 1 
hich goods and chattels of the ſaid Riſpa/: That the two other {| 
offenders, in purſuance of the ſaid conſpiracy, ſaid to ' } 
Chilton, that he was a man of credit, and had better make a 
it up than have his credit blaſted : And that Xi, in fur- 5 
tber purſuance of the ſaid conſpiracy, unlawfully and i 
uſpi- wickedly did extort from the ſaid Chilten 3ol, and a pro- 1 
fine miſſory note of 331, as a compoſition for the ſaid offence, 'Þ 
ges. and to deſiſt from proſecution. On the indictment being F 
removed by certiorari, motion was made in arreſt of |, 
the judgment, upon two objections : Firſt, that the juſtices k ; 
nat- at their ſeflions have no juriſdiction over conſpiracies, any 1 
ter more than over perjury, uſury, and forgery, it being not |. 
ſpeciſied 4 
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ſpecified in their commiſſion, nor given them by any 
ſpecial ſtatute. Secondly, the indictment doth not charge 
them to have conſpired to fix any crime on the defendant, 
but only taking hair out of a bag, which might be a lay. 
ful act. To the firſt objection it was anſwered, That the 
Juſtices in ſeſſions, under the general words of the com. 
miſſion, have cognizance of all crimes that tend, either 
directly or conſequentially, to a breach of the peace: 
That conſpiracies have this tendency, in the ſame man. 
ner as libels, which are indictable at the ſeſſions, without 
being ſpecified in the commiſſion ; ſo is extortion alſo, 
and this is a conſpiracy to extort. To the ſecond objec. 
tion it was anſwered, That the charge is, a conſpiracy to 
extort money ; by what means is not material : That 
Riſpal did actually extort it; which is a direct and poſitive 
charge againſt him. So that either way there is ground 
ſufficient for the court to give judgment againſt Riſpal,— 
By lord Mansfield chief juitice : The caſe lies in a narrow 
compaſs. 'The firſt queſtion is, Whether the juſtices in 
ſeſſions have a juriſdiction over conſpiracies. No autho- 
rity has been cited to ſhew, that they have not, nor that 
they have. It muſt therefore be determined upon general 
principles. The caſes of perjury, forgery, and uſury 
ſtand upon their own ſpecial grounds; and it has been 
determined, that the juſtices have no juriſdiction there, 
This offence of a conſpiracy is a treſpaſs ; and treſpaſſes 
are indictable at ſeſſions, tho' not committed with force 
and arms. They tend to the breach of the peace, as 
much as cheats or libels, which are eſtabliſhed to be with- 
in the juriſdiction of the ſeſſions. As therefore there 15 
no authority to the contrary, I think that the juſtices had 
a juriſdiction here. The ſecond queſtion is, Whether a 
ſufficient crime be laid in the indictment, to enable the 
court to give judgment. The crime is laid as an unlaw- 
ful conſpiracy. This, whether it be to charge a man 
with criminal acts, or ſuch only as may affect his reputa- 
tion, is fully ſufficient. The ſeveral facts in the indid- 
ment are not to be conſidered as diſtin and ſeparate 
charges; but as one and the ſame united and continued 
offence purſued thro? its different ſtages. And then it is 
clear, that the whole will amount to an indictable offence, 
namely, the getting money from a man, by conſpiring to 
charge him with a falſe fact. Bur. MHansf. 1320. 
Black. Rep. 368. 


Conſtable. 
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Conſtable. 


HE office of a conſtable, in executing of warrants, 
is treated of under the titles Arreſt, and Mar⸗ 


tant; and in like manner the other particulars of his 
duty may be found under the reſpective titles throughout 
the book ; this title treating only of the office of a con- 
fable in general. 


I. Of the antiquity and original of conſtables, 

IT. Who ſhall be a conſtable. 

II. How choſen and ſworn. 

IV. His power as a conſervator of the peace. 

V. His duty as a ſubordinate officer to juſtices of the 
eace. 

1 His indemnity and protection in his office. 

VII. Concerning the expences of his office. 

VIIT. Concerning his account and removal from his 


office. 
I. Of the antiquity and original of conſtables. 


1. The ſundry names of high conftables, or conſtables 


of lathes, rapes, wapentakes, hundreds, and franchiſes ; 
and the divers na 
borſholders, bofoheads, headborows, chief pledges, and 


s alſo of petty conſtables, tythingmen, 


ſuch other (if there be any) that bear office in towns, 


Conſt, 


pariſhes, hamlets, tythings, or borows, are all in effect 
but two, that is to ſay, con/?ables and borſholders, Lamb. 


This word con/table hath afforded matter of much diſqui- 
ition to the learned. It is evidently a compound; but 
from what two original words it hath ſprung, hath been 
variouſly conjectured. Hiſtory traceth it from its arrival 
in England, backwards through France, and Germany, and 


Greece, to the imperial ſeat at Conſtantinople in the days of 


383 


Antiquity of 
conſtables in 
general, 


Gnſlantine the Great. From whence we aſcend farther ſtill 
towards the eaſt, where we find the word cone or cune in 
Paletine, which ſignified in the times of the old teſtament 
a ſtability, ſtrength, or ſtay. Of which word there ſeem 
to be ſome traces in the mongrel name of Laccoon at Trey; 
and more eſpecially of this ſame Conſtantine, who was him- 
ſelf of oriental extraction, having ſprung from Dardania, 
a country of the upper Moecſia, and was faid by his flat- 
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Conſtable. 


terers to have been deſcended from Dardanus and the 


Trojans. And perhaps this appellation of the emperor 
might give occaſion to the adopting of the word into the 
Roman language at that time. For it was then that the 
word count (the genuine offspring of cone or c#ne) firſt be- 
came a name of dignity, and from thence travelled weſt. 
wards (with a little variation according to the genius of 
each language) throughout the provinces. Amongſt the 
Saxons, the word was koning or kyninge, from whence un. 
doubtedly we receive our £nglih word king. Again, the 
word ſtole, flalle, flafle, table, by an eaſy tranſmutation of 
thoſe letters frequent in almoſt all languages (and which 
ſeemeth the other conſtituent of the word confkable) is like. 
wiſe common to thoſe languages of the middle ages, and 
ſignifieth a ſtanding place, diviſion, or department, called 
by the Romans /atio ; and all of them probably from the 
ſame origin with the Latin /e, and the ancient Greet 
word rew. So that, according to this etymology, the word 
conſtable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion. The German 
word is conneſtafle; the French conne/table, the Italian cone- 
flabile; the Spaniſh conde/iable, from the word cande which 
they uſe for count. All which ſeem to be comprehended 
in the imperial denominations of the Conſtantine family, 
ſuch as Conſtans, Conſtantius, Conftantinus, Conſtantia, Cun— 
flantina, Conſtantianus, Conſiantinacius, and the like. 

As touching borſbolders (which is the other general name, 
and doth contain within it the meaning of tything- men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon berge, borrow or borboe, a 
pledge, and eaider, the elder, chief, or head; and borſh- 
ealder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 
to be remembered, that by the ancient laws of this realm 
(before the coming in of king William the conqueror) it 
was ordained for the more ſure keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free-born men ſhould caſt themſelves into ſeveral com- 
panies, by ten in each company ; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows : ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he of their company 


that did the harm ſhould fly, and were not forthcoming 


to anſwer to that wherewith he ſhould be charged. 
And for this cauſe, the companies are yet in ſome places 


of Eugland called bores, of the faid word borge, borrow, Or 
bor hoe, 
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Conſtable. 


urboe, ſignifying a pledge or ſurety; and in other places 
they are called iythings, becauſe they contain (as hath been 
kid) the number of ten men with their families. And 
wen as ten times ten do make an hundred, ſo becauſe it 
yas then alſo appointed that ten of theſe companies ſhould 
it certain times meet together for their matters of greater 
reicht, therefore that general aſſembly, or court, was and 
yet is called a hundred. Furthermore, it was then alſo 
ordained, that if any man were of ſo evil credit, that he 
could not get himſelf to be received into one of theſe tyth- 
ings or boroes, then he ſhould be ſhut up in priſon, as a 
man unworthy to live at liberty amongſt men abroad. 
Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do, in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder), in other 
places the borohead, or headborow, and in ſome other 
places the chief pledge, which Jaſt name doth plainly ex- 
pound the other three that are next before it; for head 
orelder of the borocs, and chief of the pledges are all 
one; and in ſome ſhires, where every third botough hath 
z conſtable, there the officers of the other two are called 
thirdborows. And in theſe tythings, or boroes, ſundry 
good orders were obſerved ; and amongſt others, firſt, that 
every man of the age of 12 years ſhould be ſworn to the 
ling: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 
ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 
if any of theſe pledges were impriſoned for his oitence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges: Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general aſſembly for that purpoſe, 
which we yet iu remembrance thereof do call the view of 
fran pledge, or the lect court. Lamb. Conſt. 


Some ſmall ſhadow of which antiquity we ſeem ſtil! to 


retain in a common phraſe in drinking, when a man fa 
to another that he will pledge him; which is ſaid to have 
begun when the Danes tyrannized in this land; and the 
meaning was, to encourage the perſon to drink freely, for 
that the other would be ſurety to him that no one ihould 
do him any bodily harm whilſt he was drinking. 
Alſo we do fill retain the word borrow as a verb in 
_ language, ſignifying to take money upon a pledge or 
ety. 
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Antiquity of 
tizh conſtables. 


Conſtable. 


In ſome places, at this day, there is both a tithingman ds of 
and conſtable, where the tithingman is as it were a de. licenſin 
puty to execute the office in the conſtable's abſence: Wwuroi 
but there are ſome things which a conſtable hath power Wl he (ar 
to do, that tithingmen cannot intermeddle with ; for the perſon: 
conſtable may do whatever the tithingman may do, but 
not on the contrary, the tithingman not having an equal 
power with the conſtable. But in places where there is 
no conſtable, the office and authority of tithingman ſeem u 
to be all one under a different name. x Black. 357. nhabi 

2. By the ſtatute of J/inchefter, In every hundred a cordi! 


franchiſe twa conſlables ſhall be choſen to make the view of ar. good 


mour; and they ſhall prejent defaults of armour, and of ſuit: Wi vom 
of towns, and of highways, and ſuch as lodge flrangers in Wl thoſe 
uplandiſh towns, for whom they will not anſwer. 13 Ed, 1, good 


Ea. . 6. | of th 
And from hence lord Coke, and others, will have it, ſince 
that high conſtables are no ancienter than this ſtatute: for b 


But Mr. Hawkins, (agreeably with Lambard, Daten, and 2. 
other authorities) ſays, that it ſeems to be the better 
opinion, that both conſtables of hundreds, which are 
commonly called high conftables, and alfo conſtables of 


tythings, which are 'at this day. commonly called petty 
conſtables, or tythingmen, were by the common law, and Wi 1d 
not firſt ordained by the ſaid ſtatute of Mincheſter; for Will bee 
that ſtatute doth not ſay, that there ſhall be ſuch officers 5 
conſtituted, but clearly ſeems to ſuppoſe that there were Wl f*9 
ſuch before the making of it. 2 Haw. 61. bee 
In ſhort, the truth of the matter ſeems to be this: The l 
far greateſt part of the buſineſs of high conſtables, at this Wi #37 
day, is not at all appropriated to them, as high conſtables; Wl *. 
but only as officers to execute the precepts of the juſtices Wi 
of the peace, which any other perſon may do as well a8 the 
they. The original and proper authority of an high con- ſur 
ſtable, as ſuch, ſeems to be the very ſame and no other, 10 
within his hundred, as that of the petty conſtable within 1 
e 


his vill; and therein, moſt probably, he is coeval with 
the petty conſtable. The other uſual branches of his oſ- th 
fice, ſuch as the ſurveying of bridges, the iſſuing precepts N 


concerning the appointing of overſeers of the poor, ſur- 
veyors of the highways, aſſeſſors and collectors of the WW N 
land tax and window duties, and in like manner the view- h 


ing of armour by the above mentioned ſtatute, are in him, 
not of neceſſity, but as matter of convenience, and its 
diſcretionary in the juſtices whom they will appoint tobe Wl * 
their officers in theſe caſes ; others have been ſuperadded to | 
their oface, for the like reaſon of convenience, by _ 
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C dn ſtable. 3 8 7 
in; of parliament, ſuch as the iſſuing precepts for the 
icenſing of alehouſes, for levying county rates, and for 


rcurning liſts of jurors; for that one perſon can do all 
de ame much eaſier and cheaper than ſo many different 


perſons. 
II. Who ſhall be a conſtable. 


1. It hath been ſaid; that a cuſtom in a town; that the Women. 

nhabitants ſhall ſerve the office of conſtable by turns, ac- 
cording to the ſituation. of their ſeveral houſes, is not 
rod; for that, by ſuch a courſe, it may come to a 
woman's turn to be a conſtable; as inhabitant of one of 
thoſe houſes ; yet we find ſuch cuſtoms allowed to be 
pod in later books; and it ſeems, that the conſequence 
of the reaſoning above mentioned may well be denied, 
ſince a woman in ſuch caſe may procure another to ſerve 
for her. 2 Haw: 63. 

2. Alſo it ſeems, that a practiſing phyſician, being FPhyficizns; 
choſen conſtable in purſuance of ſuch cuſtom, has no re- 
nedy for his diſcharge ; for that there are no precedents 
of this kind, and his calling is private; 2 Haw. 63. 

But by the 32 H. 8. c. 40. The preſident, commons; 
and fellows of the faculty of phyſick in London, ſhall not 
de choſen conſtables; 

3. And by the 5 H. g. c. 6. and 18 G. 2. e. 15. Sur-< Surgeons. 
geons in Landon ſhall be freed and exempted from the of- 
tice of conſtable. 

In the caſe of K. and Pond, M. 5 G. On an indictment 
zainſt Pond; a ſurgeon, for refuſing to be conſtable, it 
was moved to the attorney general that a rol; preſegui 
might be granted, for that by the 5 H. 8. c. 6. (and by 
the 32 H. 8. c. 40. for the incorporating of barbers and 
ſurgeons, which incorporation was diſſolved by the above 
at of 18 G. 2.) all perſons of the corporation of ſur- 
geons within London are exempt; and tho” it hath been 
held that phyſicians are not exempt; yet by the equity of 
thoſe ſtatutes, and by the cuſtom of the realm, all ſur- 
geons have been allowed the ſame privilege : and there- 
fore a noli proſegui was allowed; unleſs cauſe ſhewn. And 
no cauſe was ſhewed, the reporter ſays, that ever he 
heard of. Comyns. 312. 

4. By the 6 7 V. c. 4. Apothecaries in London, and Apochecarles. 
within ſeven miles thereof, being free of the company of 
apothecaries ; and alſo thoſe in the country who have 
ſerved ſeven years apprenticeſhip, ſhall be exempted from 
the office of conſtable. 
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Attorrifes. 


Barriſters at 
law, ſervants to 
members of 
parliament. 


Aldermen of 
London. 


Captain of the 
guards, 


Militia male 


Where there are 
others ſufficient, 


Diſſenting 
teachers, 


Profecutors off 
felons. 


Conſtable. 


5. Alfo it ſeems certain, that if a ſworn attorne 


* 


| 0 
other officer, of the courts at VMeſtminſter, be choſen ins 
this office, he may have a writ of privilege for his dil. 
charge, by reaſon of his neceſſary attendance in those ” 
courts : and it hath been reſolved, that ſuch officers ſhal nſte 
have this privilege, not only where there is no ſpeci ll Pein 


cuſtom concerning the election of conſtables, but a0 whe 
where they are choſen by a particular cuſtom, in reſpeg _ 
of their eſtates, or otherwiſe; for that no ſuch cuſton oy 
ſhall be intended to be more ancient than the uſages of 15 
thoſe courts, and therefore ſhall give way to them. 2 Hay, n 
63. 
5 And upon the like reaſons, it is taken for granted, * 
that practiſing barriſters at law, and the ſervants d - 


members of parliament, have the ſame privilege ; but the 
. ® bill 

there ſeem to have been no reſolutions to this purpoſe, | 

2 Haw. 63. ” 


7. Alſo it hath been reſolved, that an alderman of cal 
London, for the like reaſons, is not compellable to be x 
conſtable. 2 Haw. 63. 

8. But it hath been holden, that a captain of the king's 
guards, being preſented to ſerve as conſtable, in purſuance 
of a cuſtom in reipect of his lands in a town, cannot 
claim this privilege ; for that notwithſtanding he is bound 
by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail 
againſt an ancient cuſtom. 2 Haw. 63. 

9. But a perſon ſerving for himſelf as a private man in 
the militia, ſhall during the time of ſuch ſervice be ex- 
empted from the office of conſtable. 2 G. 3. c. 20. 

6. 

— Yet if ſuch an officer as before mentioned, or a 
gentleman of quality who hath no ſuch office, or a prac- 
tiling phyſician, be choſen conſtable of a town, which 
hath ſufficient perſons beſides to execute this office, and 0 
no ſpecial cuſtom concerning it; perhaps he may be re- fo 
lieved by the king's bench; but it ſeems that even a * 
cuſtom cannot exempt fitting perſons from ſerving the P 

t 

| 

n 


office of conſtable, where there are not ſufficient belides 
them to execute it. But theſe points ſeem not to be 
ſettled. 2 Haw. 63. 
11. By the 1 V. c. 18. . 11. Every teacher or preacher 
in holy orders, or pretended holy orders, in a congregation 
tolerated by law, ſhall from the time of his ſubſcription a 
and taking the oaths, be exempted from the office of con- q 
ſtable. b 
12. And by 10 & 11 IV. c. 23. , 2, 3. The proſe. N 
cutor of a felon to conviction, or perſon to whom he _ 
| aſſig 


Conſtable. 389 
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n 0 BY en the certificate thereof, ſhall be diſcharged from the a 
his dil. office of conſtable. j 
in thok 13. Inaſmuch as the office of a conſtable is wholly mi- whether he * 
ers ſhall niſterial, and no way judicial, it ſeems that he may ap- may appoiat a 3» 
| ſpeci point a deputy to execute a warrant directed to him, 3 8 x 
but allo vden by reaſon of ſiekneſs, abſence, or otherwiſe, he can- E. 
1 repeal bot do it himſelf; yet it doth not ſeem to be ſettled, that 3 
cuſton aconſtable can make a deputy, without ſome ſpecial cauſe. 
ſages of Wl * Haw. 62. 5 4 
+ Mo In the caſe of Medbur/t and Waite, M. 2 C. 3. The 1 
| high conſtable appointed a deputy to billet ſoldiers under | 
granted the mutiny act: This appointment was by parol only, 1 
ants zd the deputy was not ſworn. By lord Mansfield and 1 
e; bu the court: The high conſtable hath power by the act to 4 
purpoſe billet ſoldiers; and he may appoint a deputy to this par- . 
WH ticular N act. This is a miniſterial (not a judi- 9 
cial) at: And a conſtable may appoint a deputy to do b 
oy miniſterial acts. Burr. Mangf. 3 59. hs | 
And the ſuperior muſt be anſwerable for his deputy, 4 
© bins upon any miſcarriage ; unleſs the deputy is duly allowed i 
fie and ſworn ; for then he is conſtable, Mood. b. 1. c. 7. | 
ao 14. And by 1 IV. c. 18. 1 7. If any perſon diſſenting nigenters ap- f 
$ bound from the church of England, ſhall be choſen conſtable, pointing a de- $; 
perſon and ſhall ſcruple to take upon him the office, in regard Pt. * 
prevail of the oaths, or any other matter required to be done in 3 
reſpe&t of ſuch office; he may execute it by a ſufficient Y 
man in deputy by him to be provided, to be allowed by ſuch per- H 
hen ſons, and in ſuch manner, as ſuch officer ſhould have 1 
2 0 deen allowed. 4 
d, or 2 II. How choſen and ſworn, l 
a prac- 5 
which 1. It ſeemeth, regularly, that the petty conſtable ought By whom to be 1 
ce, and to be choſen in the leet; and the high conſtable (properly choſen- p 
be re- fo called) in the torn, which is the general leet of the y 
even a whole hundred : and if there be no leet, then that the 1 
ing the petty conſtable ought to be choſen alſo in the torn, 1 
beſides But whether they are to be choſen and appointed by 1 
t to be the ſuitors in the reſpective courts, or by the lord or his 1 
ſteward in the leet, and the ſheriff in his torn, ſeemeth 1 
reacher not clearly determined. 2 Hare. 62. 5 
-egation 2. But by which of them ſoever they ſhall be choſen py whom to be Y 
cription and appointed, it ſeemeth clear, that they are to be ſworn ſworn. [ 
of con- and placed in their office, by the lord or his ſteward, or ® 
dy the ſheriff reſpectively, as being judge of the court, 1 
2 pros 2 Haw. 62. | 1 
he ſhal : 11 
affign Cc3 3. Alſo N 
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Cuſtom of 
ckuſing. 


Conſtable. 


3. Alfo it ſeems certain, that a cuſtom for chuſing x 


conſtable either way is good; and it ſeems to have been 


the opinion of the makers of the act of 13 C14 C. 2. 
hereafter following, that the lords of the courts leet have 
this power of common right, and conſequently the ſheriff 


in his torn, where there is no court leet. 2 Haw. z. 


Chuſing high 
conftabies. 


Petty conſtables 
appointed by 
ju dees of the 
tre. 


Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord or his ſteward in his leet; but where 
there was no ſuch feudal lord, the ſheriff in his torn had 
the ſwearing and placing of them in: alſo if there was 
no feudal lord of the hundred, an annual officer was cho- 
ſen, who was to preſide over the whole hundred, who 
was called the high conſtable ; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the 
hundred adminiſtered the office himſelf. 1 Bac. Ar. 
Conf. fs. 

4. But now the uſual manner is, that the high con. 
{tables of hundreds be choſen either at the ſeſſions, or by 
the greater number of the juſtices of the diviſion ; and 
likewiſe that they be ſworn at ſeſſions, or by warrant from 
the ſeſſions; which courſe hath been often allowed and 
commended by the juſtices of aſſize. Dalt. c. 28. 

And the reaſon thereof may be this, as hath been inti. 
mated above; namely, that their office at preſent doth not 
fo much conſiſt in executing the office of high conſtable 
as ſuch, as in executing the juſtices precepts, which they 
may do for the moſt part, whether they be indced high 
conſtables or not. 

5. And morcover, eyery petty conſtable, being a prin- 
cipal peace officer, and it being neceſſary for the preſer- 
vation of the peace, that every vill ſhould be furniſhed with 
one; the juſtices of the peace have ever ſince the inſtitu- 
tion of their office, taken upon them as conſervators of 
the peace, not only to ſwear the petty conſtables, which 
have been choſen at a torn or leet, but alſo to nominate 
and ſwear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take care that ſuch officers are appointed in 
them. And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſage of many ages, 
ſhall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient authority. And ſome have 
carried this point ſo fer, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place, 2 Haw. 65. | 2 
6 = WY p. 


Conftable. 391 


ſing 3 And in the caſe of X. and Dr. Franchard, H. 14 G. 2. 7 
e been Dr. Franchard was choſen conſtable of Milborne Port at = 
C. 2, the leet, which immediately adjourned ; and he was after- 38 
t have wards ſworn in by a ſingle juſtice of the peace: And upon Fl 
ſherif motion for an information as not being duly ſworn, the 1 
93. court held this to be a good ſwearing. Str. 1149. 4 
where b. M. 21 C. 2. The juſtices of the county of North- Where no con- of 
in and Wl onjton, at their general ſeſſions choſe a conſtable for Holm- 3 hath been ! 
where 4; and for not coming in to take the oath, proceeded 1 88 9 
n had zzainft him. Which proceedings being removed by cer- 5 
e was tiorari into the king's bench, it was moved on affidavits % 
$ Cho. that there had not been a conſtable there for 50 years be- 
„ Who fore, that he might be diſcharged; alledging likewiſe, that 
d was Holmby was a privileged place, and that all the inhabitants 
of the were the duke of Yor#'s tenants : But the court held, that 
Ar. they could not diſcharge him on motion, and ſaid, that 
they muſt determine the matter by action of falſe impri- 
con- ſonment, or ſome other way; and inclined ſtrongly that 
or by he could not any way be diſcharged: For, by the court, | 
; and tho' originally conſtables were choſen in leets, yet the 
from conſtable being an officer whoſe duty it is to keep the 2 
d and peace, the juſtices may chuſe him in cafes of neceſſity; | 
as in the hamlets about the tower, the juſtices, by reaſon $1 
| Inti. of the increaſe of buildings, where there was formerly [2 
th not but one conſtable, did chuſe five; and it was ruled they | 
ſtable might do ſo; and they ſeemed to incline, that tho? for- 5 
n they merly there had been none, yet they might chuſe one if i | 
high they ſhould think it convenient. 1 Bac. Abr. Contt. A. þ 


7. However, it is certain, that juſtices of the peace had Where the leet 


prin- power to nominate and ſwear conſtables, on the default of 1 11 4 
reſer- the torn or leet, before the ſtatute of 13 & 14 C. 2. c. 12. j 
with and therefore, that they have ſuch authority in ſome caſes 1 
ſtitu- not mentioned in that ſtatute; which enacts, that if a 1 
rs of conſtable ſhall die, or go out of the pariſh, any two juſ- | 
which tices may make and {wear a new one, until the lord ſhall Þ 
tinate hold a leet, or till the next quarter ſeilions, who ſhall ap- * 
» ſuch prove of the officer ſo made and ſworn, or appoint ano- 1 | 
their ther: and if any officer ſhall continue above a year in his K 
ed in office, the juſtices in their quarter ſeſſions may diſcharge 1 
aving him, and put in another till the lord thall hold a court as 'Þ 
ages, aforeſaid. 2 Haw. 65. 13& 14 C. 2. c. 12. / 15. g 
have 8. And it ſeems to be clear at this day, that the king's Mandamus to # 
have bench hath power by mandamus to compel the court or — 1 
their judge to ſwear a conſtable duly choſen. 2 Haw. 65. „ x 
, and 9. Conſtables lawfully choten, if they ſhall refuſe to be Conitable refut- . 
other ſworn, a juſtice of tue peace may bind them over to the se 26 Fee 1 
| allzes or ſeſſions (there to be indicted). Dait. c. 28. j 


Avg Cc 4 10. But 
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How puniſhed, 10. But it ſeemeth that the ſheriff, or ſteward of the 
leet, cannot lawfully commit them for ſuch refuſal, with. 
out more; but it is ſaid, that if the party be preſent in 
the court, he may be fined ; and that if he be abſent, and 
have a certain time and place appointed him by the ſheriff 
or {tewa:d, for the taking of the oath before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint. 
ment, and be preſented at the next court, for having re- 
fuſed to take it accordingly, he may be amerced : alſo it 
ſeems, that in either caſe he may be indicted (A) either at 
the aſſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ment, and in all indictments for ſuch refuſal, ſpecially and 
expreſsly to ſet forth the manner of every ſuch election, 
appoiutment, notice, and refuſal, and before whom the 
court was holden: and it hath been adjudged, that it is 
inſufficient to ſay in general, that the party was duly elected, 
or lawfully elected, or that he had notice, without ſetting 
forth the ſpecial circumſtances thereof. Alſo it is faid to 
have been adjudged, that an indictment for not finding a 
ſufficient perſon to ferye the office of conſtable, without 
ſhewing that the party refuſed to ſerve it himſelf, is inſul- 
ficient, 2 Haw. 64, 

Conftable's oath, II. There is a long form of a conſtable's oath, in Dal. 

| ton, which is adopted by Mr. Barlow, expreſſing his duty 
in many inſtances ; but as that form nevertheleſs doth not 
contain the hundreth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more ele- 
gible (as no particular form is directed by any ſtatute) to 
ſweat him (B) to the due execution of his office in general, 
than to deſcend to thoſe particulars ; leſt by mentioning 
ſome parts of his duty, and not others, he may be induced 
to think, that thoſe others are not ſo neceſſary, 

Oaths of allegi- 12. By the 1 G. ff. 2. c. 13. High conſtables are to take 

ance and iupre- the oaths of allegiance, ſupremacy, and abjuration, a8 

OA other perſons who qualify for offices; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation ; and petty conſtables are exempted both 
from the one and from the other. 


IV. His power as a conſervator of the peace. 


Conftabl n Every high and petty conſtable are by the common 
ervatar o e 


— law conſervators of the peace. 2 Haw. 33. Crom. b. 
5 Bali. . ; 


Mey eommitfor 2. And therefore if any man ſhall make an affray ot 
an aftray in his 


| i ble, or 
— aſſault upon another in the preſence of the conſta ol 


Conftable. 


ſhall threaten to kill, beat, or hurt another, or ſhall be in 
a fury ready to break the peace; the conſtable may com- 
mit him to the ſtocks, or other ſafe cuſtody for the preſent, 
and after may carry him before a juſtice, or to gaol, until 
he ſhall find ſurety for the peace, which ſurety the con- 
table himfelf may alſo take by obligation, to be ſealed and 
delivered to the king's uſe ; and if the party will not find 
ſurety to the conſtable, he may impriſon the party until he 
ſhall do it. Dat, c. 1. 

3- But he may not require ſurety of the peace, unleſs But not when he 
the offence be upon his own view, and not if it be com- is abſent. 
mitted out of his fight; for he cannot take any man's 
oath that he is afraid of death, becauſe he is not a judge 
of record; which is the reaſon that an obligation taken by 
him ſhall be in his own name, and not in the king's name; 
and the ſame ſhall be certified in the ſeſſions of the peace. 

Cre, Eliz. 375, 376. 


V. bis duty as a ſubordinate officer to juſtices of the 


It hath always been holden, that the conſtable is the subordinate to 
proper officer to a juſtice of the peace, and bound to exe- the juſtices of 
cute his warrants; and therefore it hath been reſolved, * 
that where a ſtatute authorizes a juſtice of the peace to 
convict a man of a crime, and to levy the penalty by war- 
rant of diſtreſs, without ſaying to whom ſuch warrant 
ſhall be directed, or by whom it ſhall he executed, the 
conſtable is the proper officer to ſerve ſuch warrant, and 
indictable for diſobeying it. 2 Haw. 262. 


VI. His indemnity and protection in his office. 


1. If an action is brought againſt a conſtable for any nouble cofts, 
thing done by virtue of his office; he, and alſo all others 
which in his aid, or by his command, ſhall do a thing 
concerning his office, may plead the general iſſue, and 3 
the ſpecial matter in evidence, and if he recovers, he ſhall 
have double coſts. 7 1 Os: 5 | 

2. And ſuch action ſhall be laid in the county where the Proper county, 
fat was committed, and not elſewhere. 21 F. c. 12. 

3. Formerly the conſtable was bound to take notice of jr eons 
the juriſdiction of the juſtice : inſomuch that if che juſtice |; 523 
iſued a warrant in any matter wherein he had no juriſ- 
diction, the conſtable was puniſhable for the execution 
of it: but now, by the ſtatute of 24 G. 2. c. 44. it is 
enacted ; 

That 


— R__— oC — 
So FLEE ” * 


r 


. am, wo < F 


r . . 


nog” Ms 


£4 
n 
— 


1 4 
df 4 
ee 


n 
r 
. —A 2 


1 2 3 — 2 2 — 
Nr 


4 
— > 


n 


<a> 


— 


” PY 
GW 78 


FEY * y EE, 
RY 


— 


** N * 


> 
= 


ELSE x = 5 


<A 


2 


r 


394. Conſtable. 


That no action ſhall be brought againſt any conſtable, 
or other perſon acting by his order, and in his aid, for an 
thing done in obedience to the warrant of a juſtice of the 
peace, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, inwrit. 
ing, ſigned by the party demanding the ſame, of the pe- 
ruſal and copy of ſuch warrant, and the ſame hath been 

| refuſed or neglected for fix days after ſuch demand: and 
if after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice who ſigned ſuch war. 
rant defendant, on producing and proving ſuch warrant 
at the trial, the jury ſhall give their verdict for the de. 
fendant, notwithſtanding any defect of juriſdiction in the 
juſtice. And if ſuch action be brought jointly againſt the 
juſtice and conſtable; on proof of ſuch warrant, the jur 
ſhall find for the conſtable, notwithſtanding ſuch defect of 
Juriſdiction as aforeſaid; and if the verdict be given againſt 
the juſtice, the plaintiff ſhall recover his coſts againſt him, 
to be taxed in ſuch manner by the proper officer, as to in- 
clude ſuch coſts as the plaintiff is liable to pay to ſuch de- 
fendant, for whom ſuch verdict ſhall be found as afore- 
ſaid. , 6. 

Nees, By this it ſeemeth, that the conſtable ought 
not to return the warrant to the juſtice, but to keep it for 
his own juſtification ; for he cannot grant to the party the 
peruſal of the warrant, unleſs he hath it: but he muſt cer- 
tify to the juſtice what he hath done in the execution 
thereof, 


No ation but 4. And no action ſhall be brought againſt any conſtable, 


within fi but within ſix months after the act committed. 24 G. 2, 
months. 

c. 44. J 8. a a ; 
Conſtable af- 5. And if the conſtable is aſſaulted in the execution of 


laulted need not his office, he need not go back to the wall, as private 
* perſons ought to do: and if in the ſtriving together, the 
frog conſtable kills the aſſailant, it is no felony; but if the 

conſtable is killed, it ſhall be conftrued premeditated mur- 


der. Hales Pl. 37. 1 H. H. 457. 


VII. Concerning the expences of bis office. 


Charcesof mak. 1. By the 29 G. 2. c. 20. The conſtable executing # 
wg ditreſss juſtice's warrant, for levying a penalty, or other ſum of 
| money directed by an act of parliament, by diſtreſs, may 
deduct his own reaſonable charges of taking, keeping, and 

ſelling the goods diſtrained ; returning the overplus on de- 


mand, after ſuch penalty or ſum of money and charges 
deducted, | | n 
2. A 


Conſtable, 


able, 2. A perſon committed to gaol, for any miſdemeanor, Charges of con- 
any ſhall bear his own charges (if able) for conveying or ſend- 2 8 
f the ing him to the ſaid gaol, and the charges of thoſe that 
uſual guard him thither; and if he ſhall refuſe at the time of 
Writ. commitment to defray the ſame, or ſhall not then pay the 
e pe- fame, the juſtice committing him, ſhall by warrant to the 
been high or petty conſtable where the perſon ſhall inhabit, 
; and or from whence he ſhall be committed, or where he ſhall 
ll be have any goods within the county, order ſo much to be 
War- fold thereof, as by his diſcretion ſhall ſatisfy the ſame; the 
rrant appraiſement to be made by four honeſt inhabitants. 2g F, 
ie de. . 10. /. 1. 
n the And if he have not money nor goods within the county, 
iſt the ſuficient to bear the charges of himſelf and of thoſe who 
© Jury convey him to the gaol, or houſe of correction, the con- 
ect of ſtable may make application to a juſtice, who may upon 
gainſt oath examine into and aſcertain the reaſonable expences, 
t him, and ſhall by his warrant (without fee) order the treaſurer 
to in- to pay the ſame; except in Aiddleſex, where the ſame ſhall | 
ch de- be paid by the overſeers of the pariſh where the perſon was 
afore- apprehended. 27 G. 2. c. 3. 
3. And by the 18G. 3. c. 19. Whereas conſtables, Charges in the ; 
ought kead-boroughs, and tithingmen, are or may be at great bufinels of the ; 
it for charge in doing the buſineſs of their pariſh, townſhip, or 4 v 
ty the place, and in many caſes are not ſufficiently indemnihed | : 
[t cer dy law; it is therefore enacted, that every conſtable or ! 
cution other ſuch officer ſhall every three months, and within ; 
14 days after he ſhall go out of his office, deliver to the 2 
ſtable, overſeers a juſt account in writing, fairly entred in a © 
6. 2, book to be kept for that purpoſe, and ſigned by him, of all 
ſums ſo by him expended on account of the ſaid parith, j 
ion of townſhip, or place, in all caſes not hitherto provided f 
Private for by law, and alſo of all fums received by him on f 
Ty the the account of the ſaid pariſh, townſhip, or place; and . 
if the the overſeers ſhall, within the next 14. days after the ac- YN 
] mur- count ſhall be ſo delivered, lay the fame before the inha- N 
bitants, and if approved by the majority of them, the ! 
overſeers ſhall pay out of the poor rate ſuch ſum as ſhall 1 
appear to be due on the ſaid account: But if the account, 
or any part thereof, ſha!l be diſallowed, the cverſeers ſhall a 
uting # deliver back to the conſtable or other officer ſuch book of 1 
ſum of accounts; who may then produce the ſaid book to a ju- i 
S, may lice, giving reaſonable notice thereof to the. overſcer ; ö 
ng, and which juſtice ſhall examine the ſame, and hear and deter- ; 
on de- mine any objection that ſhall be made to the account, and * 
charges ſettle the ſum which ſhall appear to him to be due, and , 
k enter the ſame in the account, and ſign his name thereto þ 
2. A 


and the overſeers ſhall pay the ſame accordingly. /. ” 
i 1 55 1 


N 
+ 


Aecount, 


Removal, 


Conſtable. 


Provided, that if the overſeer ſhall find that the pariſh, 
townthip, or place is aggrieved by any thing done or 
omitted by the ſaid conſtable or other officer, or by 
the juſtice; or ſhall have any material objection to the 
account, or to ſuch determination as aforeſaid ; he may, 
giving reaſonable notice to the ſaid juſtice, conſtable, or 
other officer, appeal to the next general or quarter ſeſſions 
for the county or liberty where ſuch pariſh, townſhip, or 
place lies; who ſhall hear and finally determine the ſame: 
But if it ſhall appear to the juſtices that reaſonable notice 
was not given, they ſhall adjourn the appeal to the next 
quarter ſeſſions. And the juſtices may order to the party 
for whom the appeal ſhall be determined reaſonable coſts, 
in like manner as concerning ſettlements by the 8 g IV. 
c. 30. Provided, that in corporations which have 
not four juſtices, the overſeer may appeal, if he thinks fit, 
to the ſeſſions of the county. / 5, 6. 

And the juſtices in ſeſſions may from time to time lay 
down or alter ſuch rules and regulations as to any colts or 
charges to be allowed to any perſon by virtue of this act, 
as to them ſhall ſeem juſt : which rules and regulations, 
having received the approbation and ſignature of one or 
more of the judges of aſſize, ſhall be binding, and not 
otherwiſe, on all perſons whatſoever. /. . 


VIII. Concerning his account and removal from bis 
office. 


1. The high conſtables ſhall at the general or quarter 
ſeſñons, if thereunto required, account for the general 
county rate by them received; on pain of being com- 
mitted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
ſaid court, on the like pain: And all their accounts and 
vouchers ſhall, after having been paſſed at the ſaid ſeſſions, 
be depolited with the clerk of the peace, to be kept amongſt 
the records, and inſpected by any juſtice without fee. 
12 6. 2- e. 29. „ 8. 

2. And in ſuch manner as conſtables are to be choſen, 
in the ſame manner, and by the like authority are they to 
be removed; ſo as if there ſhall be cauſe to remove and 
put an high conſtable from his place, it hath not been 
thought fit, that any one or two juſtices ſnould do it upon 
tneir diſcretion, but that it ſhould be done by the greater 
part of the juſtices of that diviſion, and that ſor ſome 
juſt cauſe; or elſe that it be done at the ſeflbons. Dal. 


c. 28. 
And 


T . ᷣd6PEf.¼ / ˙—ĩẽ᷑ !! m] , ²—5¹J/ʒ e x . . . ry .. WW 


3 


Conſtable. 


And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable in his office, have 
by conſequence a power of removing him. 2 Haw. 63. 

And alſo the juſtices of the peace have alſo uſed, for 
good cauſe, to diſplace all ſuch conſtables, as have been 
choſen and ſworn by them. 2 Haw. 65. 

And by the 13& 14 C. 2. c. 12. If a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord ſhall 
hold a leet. /. 15. 

And if the court, or other judge, ſhall refuſe to dif- 
charge a conſtable, the king's bench may compel them by 
mandamus. 2 Haw. 65. 


A. Indictment for not taking the office. 


HE jurors for our lord the king upon their oath preſent, 
T that A. O. late of in the townſhip of 

in the ſaid county, yeoman, on the day of in the 
year of the reign 0 and long before, and ahways 
after until the day of the preferring of this indici ment, was and 
1s an inhabitant and reſiding within the townſhip of 
aforeſaid, in the county aforeſaid, and an able perſon to jerve the 
Mee of conſtable for the ſaid townſhip ; and he the faid A. O. 
on the ſaid 0 in the year aforcſaia, in the 
townſhip aforeſaid, at the court leet of A. L. lord of the manor 


| if ——— gfereſaid, holden before A. S. gentleman, ſteward of 
the ſaid court, by the ſuitors of the ſaid court, was elected and 


choſen, according to the ancient cuſtom chuſing conſtables fer 
the ſaid townſhip, for one year from thence next following, 
to do and execute all and ſingular theſe things which belong to 
the office of conſtable; [or otherwiſe as the cuſtom {hall be 
for chuſing conſtables: ] and that the ſaid A. O. afterwards, 
to wit, on the day 0 in the year afereſaid, at 
the townſhip of aforeſaid, had due nctice given to him 
by A. B. bailiff of the aforeſaid manor, of his being ſo elected 
and choſen conſtable as aforejaid, and then and there was by him 
the ſaid A. B. required to appear before J. P. eſquire, then and 
yet one of his majeſiy's juſtices aſſigned to keep the peace within: 
the ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other mijdemeanors in the ſaid county committed, 
en the ſaid — day o in the year aforeſaid, ta tate 


bis oath for the dus executing the ſaid office of conſtable for the 
Jame townſhip, according to the duty of that office ; nevertheleſs 
the ſaid A. O. his duty in that behalf not regarding, but con- 
triving and intending wholly to negled to ſerve the 5 gr office of 
cn/table, after he the ſaid A. O. was jo elected and choſen ps 

the 
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Conſtable. 


the ſaid office as aforeſaid, to wit, on the 1 day of 

in the year aforeſaid, and continually afterwards until 
the day of taking this inguiſition, at the townſhip aforeſaid, in 
the county aforejaid, unlawfully and contemptuouſly did refuſe, 
and ſtill doth refuſe, to take his ſaid oath for the due executing 
the ſaid office of conſtable; and in any wiſe to execute the 


fame office, to the great hindrance of juſtice, in contempt of 


our ſaid lord the king, and to the evil example of all others in the 


like caſe offending, and again/t the peace of our ſaid lord the king, 


B. Conſt: ble's oath. 


'OU Hall well and truly ſerve our ſovereign lord the 

king, | and the lord of this leet, if (worn in a court 

leet] in the office of conſtable, for the townſhip of far 

the year enſuing, according to the beſt of your ſtill and knows 
ledge : So help you God. 


1 


Conviction. 
1 power of a juſtice of the peace is in reſtraint of 


the common law, and in abundance of inſtances 

is a tacit repeal of that famous clauſe in the great char- 
ter, that a man ſhall be tried by his equals ; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. Therefore generally nothing ſhall 
be preſumed in favour of the office of a juſtice of the 
peace ; but the intendment will be againſt it. "Therefore 
where a ſpecial power is given to a juſtice of the peace by 
act of parliament to convict an offender in a ſummary 
manner, without a trial by jury, it muſt appear that he 
hath ſtrictly purſued that power; otherwiſe the common 
law will break in upon him, and level all his proceedings. 
Therefore where a trial by jury is diſpenſed withal, yet he 
muſt procced nevertheleſs according to the courſe of the 
common law in trials by juries, and conſider himſelf only 
as conſtituted in the place both of judge and jury. There- 
fore there muſt be an information or charge againſt a per- 
ſon; then he muſt be ſummoned or have notice of ſuch 
charge, and have an opportunity to make his defence; 
and the evidence againſt him muſt be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth 
otherwiſe ; then, if the perſon is found guilty, there muſt 
be a conviction, judgment, and execution, all according 
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to the courſe of the common law, directed and influenced 
by the ſpecial authority given by ſtatute; and in the con- 
cluſion, there muſt be a record of the whole proceedings, 
wherein the juſtice muſt ſet forth the particular manner 
and circumſtances, ſo as if he ſhall be catled to account 
for the ſame by a ſuperior court, it may appear that he hath 
conformed to the law, and not exceeded the bounds pre- 
ſcribed to his juriſdiction. | 

The difficulty of drawing up a conviction in due form, 
hath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 
be made more general. "Theſe ſummary forms of con- 
victions, which are ſpecially directed by act of parliament, 
are interſperſed throughout this book under the titles to 
which they do reſpectively belong. 

Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 
ſeriptive form of words directed by any act of parliiament) 
are likewiſe drawn forth at length under divers titles ; par- 
ticularly, concerning ſuch matters as have been often con- 
troverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs of 
the offenders; as in caſes of riots, forcible entries, game 
deſtroying, and ſuch like. 

It remaineth, under this title, to inſert one general 


precedent or form of conviction for the whole ; which 
may be to the effect following : 


General form of conviction. 
Weſtmorland. 


E it remembred, that on the day 
0 in the year of the reign 
— by the grace of God, of Great Britain, France, and 
reland, king, defender of the faith, and fo ferth, at 

in the county of aforeſaid, A. I. of cometh befere 

me I. P. eſquire, one of the juſtices of cur ſaid lord the king, 
aſſegned to keep the peace of our ſaid lord the king in the ſaid 
county, and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, ( reſiding 
near to the place where the offence herein after mentioned was 
committed ; or as the ſtatute requires] and giveth me the ſuid 

Juſtice to underſtand and be informed, that ene A. O. of — 

in the ſaid county, yeoman, on the day of now laſt 

paſt, at in the ſaid county, did [here ſet forth the fact, 
in the words of the ſtatute as near as may be] Sgainſt the 
form of the ſtatute in ſuch caſe made and provided: and af- 


terwards, 
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Conviction. 


terwards, upon the aforeſaid —— day of ——— in the hear 
aforeſaid, at aforeſaid, in the county aforeſaid, he the 
faid A. O. after being duly ſummoned in this behalf before me 
the juſtice aforeſaid appeareth and is preſent, in order to make 
his defence againſt the ſuid charge contained in the ſaid informa- 
ation, and having heard the ſame, he the ſaid A. O. is aſked by 
me the ſaid jaſtice, if he can jay any thing for hrmſelf, why he 
the ſaid A. O. poi not be convicted of the premiſſes above 
charged upon him in form aforeſaid ; who pleadeth that he is nit 
guilty of the ſaid offence, Nevertheleſs on the day 
of aforeſaid, in the year aforeſaud, at aforeſaid, 
in the county aforeſaid, one credible witneſs, to wit, A. W. 
0 yeoman, cometh before me the juſtice aforeſaid, and le- 
fore me the ſame juſtice upon his oath on the holy goſpel to him 
then and there by me the juſtice aforeſaid adminiſtred, depoſetb, 
fweareth, and on his eath aforeſaid affirmeth and ſaith, that 
the aforeſaid A. O. on the — day of aforejaid, in the 
year aforeſaid, at — aforeſaid, in the county aforeſaid, 
did ¶ here again ſet forth the fact, or ſo much thercof as is 
ſufficient to convict the offender] And thereupon the afere- 
ſaid A. O. the day of aforeſaid, in the year afare- 
faid, before me the juſtice aforeſaid, by the oath of one credible 
witneſs aforeſaid, according to the form of the ſtatute aforeſaid 
is convicted; and for his offence aſorcſaid hath forfeited the 
um 0 of lawful money of Great Britain, to be diſtributed 
as the ſtatute aforeſaid doth direct. In witneſs whereof, I the 
faid juſlice to this preſent record of the conviction as aforeſaid, 
have ſet my hand and ſeal at aforeſaid, in the county 
aforeſaid, the day and year firſt above-written. 

If he confeiles the fact then ſay, And becauſe the ſeid 
A. O. hath nothing to ſay, nor can ſay any thing in his own di- 
fence touching and concerning the premiſſes afareſaid, but dith 
of his own accord freely aud voluntarily acknowledge and confijs 
all and ſingular the ſaid premiſſes to be true, in manner and form 
as the ſame are charged upon him in the ſaid information : and 
becauſe all and ſingular the premiſſes being heard and fully under- 

flood by me the ſaid juſtice, it manifeſtly appears to me ——— 
Or, if the party hath been ſummoned, and doth not ap- 
pear, then ſay, Whereupon, an the ſaid day 
of in the year aforeſaid, at afereſatd, in tot 
county aforeſaid, he the ſaid A. O. was duly ſummoned in ths 
behalf, to appear before me, in order to mate his defence again}! 
the ſaid charge contained in 2 information, but the ſaid 
A. O. dath neglect to appear before me, and dith not appear, 
nor make any defence qgainſt the ſaid charge as afereſaid : Therc- 
fore I the ſaid juſtice, on the ſaid day of in the 
year aforeſaid, at afareſaid, in the county aforeſaid, 40 
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Conviction. 
droceed to examine into the truth of the ſaid complaint; And 
A. W. of — a credible witneſs, cometh before me the 


juſtice aforeſaid, and befzre me the ſame juſtice upon his bath, 
&c 


Cometh before me | A conviction ought to be in the pre- 
ſent tenſe, and not in the time paſt. L. Raym. 1 376. 
Str. 608. Kaberts's caſe, 


And giveth me to underſtand and be informed] A conviction 
ought to be on an information or complaint precedent: 


M. 11 V. K. and Fuller; L. Raym. 510. 


That one A. O. of in the ſaid county, yeoman, &c.] 
All acts which ſubject men to new and other trials, than 
thoſe by which they ought to be tried by the common law; 
ought to be taken ſtrictly ; and the court of king's bench 
will require, that it do appear upon the face of ſuch pro- 
deedings, that the fact was an offence within the act, and 
that the juſtices have proceeded accordingly. M. 1 An. 
. and Chandler. 1 Salk: 578. L. Raym.. 581: 

Therefore the particular manner of the offence ought 


to be ſet forth; Thus in the caſe of ſwearing, before the 


legiſlature by the act of the 19 G.2. had directed a ſum- 
mary form of words, for the conviction, it was required 
not only to ſet forth that the perſon had curſed or ſworn in 
general, but the particular oaths and curſes were to be ſet 
forth, that the court might judge thereupon, whether they 
were indeed oaths and curſes or not. H. 86G. X. and 
darling. Str. 497. | 
And in the caſe of K. and Roberts, M. 11 C. which 
was a conviction for ſwearing 150 oaths in theſe words 
by Cod, and curſing 150 curſes in theſe words God damn 
you; this matter was carried ſo far, that it was inſiſted this 
was not ſuffictent, but that the oaths and curſes ought to 
have been ſet forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, the 
court held the conviction good. Str. 608. L. um. 
1376. o * 
And it ſeemeth, that a conviction on a penal ſtatute 
ought expreſsly to ſhew, that the defendant is not within 
any of its proviſoes ; for ſince no plea can be admitted to 
ſuch a conviction; and the defendant can have no remedy 
againſt it, but from an exception to ſome defect appear- 
ang in the face of it, and all the proceedings are in a 
ſummary manner, it is but reaſonable that ſuch a convie- 
tion ſhould have the higheſt certainty, and fatisfy the 


court, that the defendant had no ſuch matter in his favour, ' 


as the ſtatute itſelf allows him to plead: 2 Haw. 250. 
Vor. I, D 4 But 
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Conviction. 


But in the caſe of K. and Ford, T. 9G. There was 2 
conviction on the 3 C. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act there 
was a provifo to exempt perſons who had been puniſhed by 
the former law of the 5&6 Ed. 6. c. 25. and therefore 
it ſhould have been ſaid, he had not been proceeded againſt 
upon that act: But by the court, That coming in by way 


of proviſo, he ſhould have inſiſted on it in his defence; it 


appears he was aſked what he had to fay, and therefore 
we may reaſonably preſume he had no ſuch defence to make, 
And the conviction was confirmed. Str. 555. 

And in the cafe of X. and Bryan, MH. 12G. 2. The 
defendant was convicted on the gin a&; and an excep- 
tion was taken, that there was no averment, that it was 
not ſold to be uſed in medicine: and the caſes on the game 
act were mentioned, where in convictions it is neceflar 
to exclude all the qualifications for killing game. On the 
other hand, it was inſiſted, that the reaſon of that was, 
becauſe thoſe were in the enaCting clauſe, whereas this 
about medicine comes in by way of proviſo, and is by 
way of defence to be ſhewn on the defendant's part: And 
for that purpoſe was cited, M. 11G. X. and Theed; 
where in a conviction for obſtructing an exciſe officer on 
the 8 An. c. q. it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there was 
a conſtable preſent, which is made neceſſary in the night; 
but was held to be well, and its being in the night ſhould 
have been ſhewn on the defendant's part. And by the 
court, This is brought within the general enacting clauſe : 
and the true diſtinction 1s, where the extenuation comes 
in by way of proviſo or exception. And the conviction 
was confirmed. Str. 1101. 


Being duly ſummoned] T. 11G. K. and Venables. The 


court were unanimouſly of opinion, that the party ought 


to be heard, and for that purpoſe ought to be ſummoned in 
fact; and that if the juſtices proceeded againſt a perſon 
without ſummoning him, it would be a miſdemeanor in 
them, for which an information would lie, L. Raym. 
I 06. 5 
3 the caſe of K. and Allington, H. 12 G. On affi- 
davit that no ſummons was had, the court granted an in- 
formation againſt the juſtice who made the conviction. 
Str. 678. | 

H. 6 G. K. and Johnſon. The defendant was convicted 
for keeping a gun. And exception was taken, that there 
was not a reaſenable ſummons ; for it was made to appear 
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Conviction. 


the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warning: 
then it was to appear at the pariſh aforeſhid, whereas there 


were two pariſhes mentioned before; ſo the man might 


have gone to one, whilſt they were convicting him at the 
other. It was anſwered, that the defendant appeared at 
the time, and made defence; ſo that cures all defects 
in the ſummons, And by the court, The anſwer is right. 
Str. 261. 

H. 36. K. and Simpſon. The defendant was convicted 
for deer-ſtealing; and the conviction ſet forth, that he 
had been ſummoned to appear before the juſtices, but it 
did not appear he ever was before them. Exception was 
taken to this, that as no appeal lies in this caſe, the ju- 
ſtices ſhould have not proceeded in the abſence of the par- 
ty, eſpecially where it may end in a corporal puniſhment 
as it may do here for want of a diſtreſs. And at another 
day, on conſideration, Parker C. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender 
may be convicted, without appearing. The ſtatute is 
filent as to the method of proceeding, and the law of 
England, it is true, in point of natural juſtice, always re- 
quires the party charged with any offence, to be heard be- 
fore he be condemned in judgment ; but that rule muſt 
have this exception, unleſs it is through his own default; 
were it otherwiſe, every criminal might avoid conviction, 
Str, 44. | 

But, generally, it is not neceſſary to ſet forth the fum- 
mms in the conviftion; for although no ſummons is ſet 
forth, yet the court will intend one: but where a ſum- 
mons 1s ſet forth, and that ſummons appears to he irregular, 
the court will quaſh the conviction, there being then no 
room to intend any other ſummons. 11 G. KX. and Vena- 


bes. 1 Sell. C. 210. L. Raym. 1405. 


One credible witneſs, to wit, A. W. of ——— man] 
lt is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer ; for an in- 
former who hath a ſhare of the penalty, is never allowed 


to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpecially 
ſo direct it, 


On his cath aforeſaid affirmeth and ſaith] In all convic- 


tions, being in the nature of judgments, the wnole evi- 
dence ought to be ſet forth, or at leaſt ſo much thereof as 
is ſuſficient to warrant the conviction; that the court of 
kinz's bench may judge of the ſufficiency thereof : but 
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Conviction. 


otherwiſe it is in orders which are authoritative, Ang 
ſo it was laid dewn in the caſe of K. and Floyd, M. 8 G. 2. 
which was thus; A motion was made to quaſh an order of 
ſeſſions, made under the ſtatute of the 177. c. 21. J 6, 
whereby the defendant was adjudged guilty upon full progf 
of the charge againſt him, and that he be diſcharged from 
his office of clerk of the peace, upon the objection that 
the evidence is not ſet out: But it was adjudged after con- 
ſideration, that this was an order, and therefore the evidence 
need not be ſhewn : but that it would be otherwiſe if it 
was a conviction. Andr. 82. Str. 996. 

MH. 5 G. 2. K. and Theed. A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; it be- 
ing only alledged, that the offence was fully and duly proved, 
Str. 919. 2 Barnard. 16, 73. 

T. 6G. X. and Baker. A conviction for taking pil- 
chards, againſt the form of the ſtatute, quaſhed ; becauſe 
the witneſs ſwears generally that the defendant is guilty of 
the premiſſes, and that is-taking upon himſelf to ſwear the 
law. Str. 316. 

E. 1G. 3. K. againſt Fipont and others. The con- 
viction was, that the defendants, having beard the charge, 


(of conſpiring to advance their wages in the woollen ma- 


nufacture), and being called upon by the juſtices to ſhew 
cauſe why they ſhould not be convicted, and having no- 
thing to ſay whereby to defend themſelves, are therefore con- 
victed: And quaihed by the court; becauſe the evidence 
ought to be particularly ſet forth, that the court may 
judge thereof; and it mult be given in preſence of the de- 
tendant, that he may have an opportunity ' of croſs-exa- 
mination. Burrow, Mansfield. 1163. 

E. 7 G. 3. K. and Killett, The defendant, being a cler- 
gyman, was convicted for neglecting to read the ac 
againſt profane curſing and ſwearing. The conviction 
fully ſet forth the offence as charged in the information; 
and then goes on, ſetting forth that the defendant was 
ſummoned, and having neglected to appear, the juſtice pro- 
eceded to examine into the truth of the charge, and ti: 
ſame, as ſet forth, being duly proved before him, he adjudges 
the defendant guilty. By the court: It is now fully ſet- 
tled, that upon a 3 the evidence ought to be et 
out, that the court may judge whether the juſtices have 
done right; but upon an order it is not neceſlary. Burr 


Mansfield. 2063. 


Aud for his offince aforeſaid hath forfeited] H. 3G. 2. K. 
and Hawkes. A conviction for killing a deer was * 
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Conviction. 


becauſe it was only he is convicted without any judg- 
ment of forfeiture. Str. 8 58. 

And in the aforeſaid cafe of the King againſt Vipsnt and 
others, the conviction not adjudging the forfeiture, was for 
that reaſon, as well as the other above mentioned, deter- 
mined to be ill; eſpecially as the ſtatute, upon which the 
conviction was made, leaves the judgment diſcretionary 
concerning the duration of the puniſhment, the offender 
being to be impriſoned by the juſtices for any time not ex- 
ceeding three months. Burrow, Mansfield. 1163. 


To be diſtributed as the ſtatute aforeſaid doth diref?] M. 
9 An. K. and Barret. A conviction for deer ſtealing did 


ſet forth, that he is convicted, and ſball forfeit 301 ac- 
cording to the form of the flatute, without making a diſtri- 


bution, which ought to be 101 to the informer, 101 to 


the party grieved, and 101 to the poor. But by the court, 
This 1s well enough ; for by the ſtatute he is only to for- 
feit in caſe he has goods, which is conditional, and not 
abſolute. 1 Salk. 383. 

After all; theſe convictions, being tedious and treuble- 
ſome, are never drawn up in form, till occaſion calls them 
forth; as if they be to be recorded at the ſeſſions, or re- 
moved into a higher court by certiorari. 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted by 
the king's bench, before or after conviction, to ſtay the 
juſtice from proceeding ; for without doubt if the defend- 
ant have but a colour of title, the juſtices have no juriſ- 
diction in the cauſe, as where the defendant was convicted 
for cutting trees, where he had a right of common. L, 
Raym. 901. 
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I. The meaſure of corn. 


IT. Cutting corn growing, or burning ſtacks of corn. 
III. Aſcertaining the prices of corn, 
I”. Importation of corn. 


J. Exportation of corn, 


I. The meaſure of corn. 
"P . buy or fell corn in the ſheaf, before it i; 


threſhed and meaſured, is againſt the common 
law of England; and the reaſon thereof ſeemeth to be, 
for that by ſuch ſale the market is in effect foreſtalled. 

2 Iiſt. 197. 

2. If any perſon ſhall ſell corn otherwiſe than by Mun. 
cheſter meaſure, ſealed and ſtricken by the brim, he ſhall 
forfeit 40s, on conviction before one juſtice, on the oath 
of one witneſs ; to be levied by the churchwardens and 
overſeers, or ſome of them, to the ufe of the poor, by 
diſtreſs and fale. In default of diſtreſs, impriſonment till 
paid. 22 C. 2. f. 8. / 2. 

And if any mayor, or other head officer, ſhall know- 
ingly permit the fame, he ſhail, upon conviction thereof 
at the county ſeſſions, forfeit 51, half to the proſecutor, 
and half to the poor, by diſtreſs and ſale ; for want of 
diſtreſs, to be impriſoned by warrant of the juſtices, till 


payment be made. J 3. 


3. And moreover, every perſon who ſhall ſell or buy 
corn, without meaſuring, being thereunto required, or in 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, 
he ſhall, betide the penalty of that act, forfeit all the corn 
ſo bought or fold, or the value thereoti, to the party com- 
plaining. 22 C23 C. 2. c. 12. |. 2. 

And on complaint made to a juſtice of the peace, that 


corn hath been bought, ſold, or delivered contrary to this 


act, the proof ſhall lie upon the defendant, to make it 
appear by the oath of one witneſs, that he ſold or bought 
the ſame lawfully: wherein if he ſhall fail, he ſhall for- 


feit as is ſaid before, to be levied by diſtreſs and ſale; which 


ſhall by the juſtice be diſtributed, half to the poor, and 
half to the informer. 22& 23C. 2. c. 12. /. 3. 

4. But notwithſtanding all the ſtatutes that have been 
made, for the yniformity of meaſures throughout the realm, 
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jet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another. And altho' 
regularly, a cuſtom or preſcripgion againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute ; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cuſtom 
beyond all memory, and uſed without any viſible interrup- 


non. Barl. 578. 


IT. Cutting corn growing, or burning ſtacks of corn. 
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1. Every perſon who ſhall unlawfully cut or take away Cutting corn 
any corn or grain growing, being convicted thereof by growing. 


confeſſion, or oath of one witneſs, before one juſtice, ſhall 
for the firſt offence pay ſuch damages as the juſtice ſhall 
point: and if the juſtice ſhall think him not. able or 
uficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, 
or where the party is apptehended, there to be whipped ; 
and for every other offence he ſhall in like manner bg 
whipped. The conſtable refuſing, ſhall be committed by 
the juſtice, till he conform. 43 El. c. 7. 
But if he cut it at one time, and then come again at 
another time and take it away, it is felony. 1 Haw, 93. 


2. If any perſon ſhall in the night time, maliciouſly and Burning corn... 


wilfully burn or cauſe to be burnt, any rick or ſtack o 
corn, he ſhall be guilty of felony : but to avoid judgment 
oi death, he may make his election to be tranſported for 
ſeven years. And three juſtices (1 A:) may determine 
the ſame. 22 & 23 C. 2. c. 7. 


f in the nights 


3- But by the g C. c. 22. commonly called the Black Buning by 
At, which is inſerted more at large in the title of that Weht or de. 


name, If any perſon ſhall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of clergy. 
"Br 

And the hundred ſhall anſwer the damages, not exceed- 


ing 2001, /. 7, 8, , 10. 
And if any perſon ſhall apprehend, or cauſe to be con- 


vided, ſuch offender, and ſhall be killed, or wounded ſo 


as to loſe an eye, or the uſe of any limb, in apprehend- 
ing or endeavouring to apprehend ſuch offender, on proof 
thereof at the ſeſſions, and certificate thereof from thence, 
the ſheriff ſhall pay to the perſon intitled the ſum of 501 
Iu 30 days, to be repaid to him out of the treaſury, 
þ 12, 


Dd4 


III. Acer 
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II. Aſcertaining the prices of corn. 


1. By the 10 C. 3. c. 39. (which is in force fg 
ſeven years, &c. and by 1 7 G. 3. c. 44. for ſeven year 
further) The juſtices, at Michaelmas ſeſſions yearly, ſhall 
orcer returns to be made weekly of the prices of wheat, 
rye, barley, oats, and beans, (and in Scotland alſo of beer 
or big), from ſuch market towns as they ſhall think 
proper, not leſs than two nor more than fix within any 
county, riding, or diviſion; and ſhall appoint a proper 
perſon, being an inhabitant of ſuch market town, to make 
ſuch returns from every ſuch market town, to the perſons 
appointed to receive the ſame (as hereafter mentioned), 
And if ſuch perſon appointed ſhall die, neglect his duty, 
or become incapable of performing it ; two juſtices may 
appoint another till the next ſeſſions, and the juſtices 
there may confirm their choice, or appoint another til 
the next Michaclmas ſeſſions. And if the juſtices ſhal 
neglect to appoint proper perſons to make returns, the 
commiſſioners orf the treaſury ſhall appoint them until the 
Michaclinas ſeſlions next following. /. 1, 3. 

In London, the meal weighers ſhall take an account ct 
the prices of wheat, rye, barley, oats, and beans, at the 
markets within the ſaid city, and return the average prices 
weekly to the perſon to be appointed as aforeſaid to re- 
ceive the ſame. /. 2. : 

2. And the juſtices ſhall cauſe a ſtandard FPinchefter 
buſhel of eight gallons to be provided and kept at each 
market town from whence the return ſhall be made. |. 4. 

3. And ſuch returns ſhall he the average prices of 
wheat, rye, barley, oats, and beans, by the cuſtomary 
meaſure ot each reſpective market, and tne average prices 
by the ſaid ſtandard or I incheſter buſhel. id. 

4. And every perſon making ſuch returns (except from 
Landon) ſhall be paid ſuch ſums as the ſaid juſtices ſhall 
direct, not exceeding 25 for each return, to be paid quat- 
terly by the treaſurer out of the publick ſtock, on recelv- 
ing a certificate from the perſon appointed to receive the 
returns, that the ſaid returns have been made according 
to the directions of this act, and upon receipt of dupii- 
cates of ſuch returns; which duplicates, the perſons mak- 
ing the ſame fhall tranſmit to the clerk of the peace 0! 
his deputy, four times in every year, to be laid before the 
juſtices at their next general or quarter ſeſſions. /. 5. 

3. The commiſſioners of the treaſury ſhall appoint a fit 
perton to receive the returns at the treaſury ; which per- 
ton ſhall enter the returns in a b6ok to be kept for that 
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fe, and ſhall once in every week cauſe the ſame or 
an abſtract thereof to be publiſhed in the London gazette 


and ſhall alſo four times in every year tranſmit a certificate 


to the clerk of the peace for each county or diviſion, and 
to the court of the mayor and aldermen of London, of the 
returns which have been made by the ſeveral perſons ap- 
ointed to make the ſame within ſuch county or diviſion, 
and alſo whether the ſame were regularly made. /. 6. 
And he ſhall receive and ſend all his letters and packets 
free from the duty of poſtage. /. 7. 


IV. Importation of corn. 


1. When corn doth not exceed the following prices, 

the cuſtom and poundage for corn imported ſhall be as 
follows : wheat not above 53s 4d a quarter, ſhall pay 
16s; if above 53s 4d, and not above 41, it ſhall pay 
8s; rye, not above 40s a quarter, ſhall pay 16s; barley 
and malt, not above 325 a quarter, ſhall pay 168; buck 
wheat, not above 32s a quarter, ſhall pay 168; oats 
not above 16s a quarter, ſhall pay 5s 4d; peaſe or 
beans, not above 40s a quarter, ſhall pay 16s. 22 C. 2. 
6 13. þ 1. 
But when the prices exceed theſe rates, then the duties 
payable before this act, ſhall only be mi id. /. 2. That 
is to ſay, for every quarter of wheat imported 58 4 d, of 
rye 48, barley or malt 2s 8d, buck wheat 2s, oats 
1s 4d, peaſe or beans 48. 15 C. 2. c. 7. / 3. 

2. And that it may be known what price corn bears 
where ſuch foreign corn is imported, the juſtices of the 
peace for the counties where foreign corn is imported, 
ſhall at every their quarter ſeſſions give in charge to che 
grand jury to make inquiry and preſentme: it upon their 
oaths, of the common market prices of the ſeveral torts 
of middling Engiiſb corn, as the fame ſhall be commonly 
bought and fold in the county; which preſentment {hall 
be certified by the juſtices to the chic otkeer and collector 


of the cuſtoms at the port where the corn is in ported, to 


be hung up in ſome publick place in the cuſtom houle : 

And the ſame ſhall be done in the city of London in Oe- 
taber and April (and in Fanuary and Jeu, 5 C. 3. c. 17.) 
yearly, by the mayor, aldermen and juſtices there, by the 
oaths of two perſons, neither of whum nail be corn chan- 
dler, meal man, factor, mercham, or ocher perſon, inte- 
reſted in ſuch corn to be imported, but by ſubſtantial 
houſholders in 17:d:fex or Sin, and each of them hav- 
ing a freehold eftaze of 201 a year, or leaſehold of 501 


a ycar, 
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a year, above reprizes, and being ſkilful in the prices of 
l. 1% . 19. 

But during the continuance of the 10 G. 3. c. 39. 
aforefaid, the prices ſhall be aſcertained by perſons ſpeci- 
ally appointed to make returns from the ſeveral counties 
as is above expreſſed; and the commiſſioners of the trea. 
ſury ſhall order an account of the quantities of all corn 
and grain exported and imported from and into Great Bri- 
tain, together with an account of all bounties and duties 
paid and received thereon, to be tranſmitted annually by 
the commiſſioners of the cuſtoms in England and Scotland, 
and be regiſtred in proper books to be kept for that pur. 
poſe, by the perſon appointed to receive the returns from 
the ſeveral counties as by the ſaid act is directed. 10 G. 3 
c. 39. , 8. And by the act of 21 G. 3. c. 50. So much 
of the former acts as concerns the aſcertaining of the 
prices, either for exportation or importation, is repealed 
with reſpect to the city of London and the counties of Kent 
and Eſſex, and many new regulations eſtabliſhed ; which 
act being of conſiderable length and minuteneſs, and af- 
fecting only a ſmall part of the kingdom in compariton, it 
is judged neceſſary for the particulars to refer to the ad 
itſelf. 

The faid duties 3. Whenever the price of middling Britiþ wheat, at 
ez importation, the ports and places where wheat ſhall be imported, ſhall 
e age be at or above 48s a quarter; rye, peaſe, or beans, 328; 
F . barley, beer, or bigg, 248; oats, 16s; all cuſtoms and 
duties payable on importation thereof ſhall ceaſe; and in 
lieu thereof, ſhall be paid on importation a duty of only 
bd a quarter for Wheat; 2d an hundred weight for wheat 
flour; 3d a quarter for rye, peaſe, arid beans; and 2d 
2 quarter for barley, beer, bigg, and oats, And the ſame 
may be carried coaſtwiſe, under the ſame regulations as 
corn, flour, or grain of the growth of this kingdom. 

13 C. 3. c. 43. / 1. : 
6 4. In caſe any wheat, or wheat flour, rye, peaſe, 
ec former duties beans, barley, beer, bigs, or oats ſhall be imported into 
on mportatn any of the ports of Briſtol, Berwick, Beaumaris, Dover, 

e Ware- N , 

1 Exeter, Falmouth, Harwich, Hull, London, Lynn Regis, 
Lancafter, Liverpoole, Milford, Newcaſtle, Newhaven, Poole, 
Southampton, Stockton, Whitehaven, Yarmouth, Afr, Leith, 
Pert Glaſgow, Aberdeen, Kirkwall, { Preſton, 16 C. 3. 
c. 29. Poriſmouth, Sandwich, Chicheſter, Cheſter, 18 G. 3. 
6. 25. and Cotes, 19 G. 3. c. 29.) at any time when 
the duties not repealed by this act ſhall be payable for 
ſuch ſpecies of corn, grain, or flour; the ſame, upon duc 
entry thereof, may be forthwith landed, in preſence ct 
al 
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an officer, without payment of the duties; provided that 
an account be taken of the quantity, and entred in a 
hook to be kept by the proper officer; and that the ſame 
be ſecured under the joint locks of the king and the im- 
porter in a warehouſe to be provided at the expence of the 
importer or proprietor, with the approbation of the com- 
miſſioners of the cuſtoms or three of them, or the col- 
leor and comptroller of the cuſtoms where the ſame 
(hall be imported, with liberty for the proprietor to ſcreen, 
turn, and take ſuch other care of the fame as neceſſity 
ſhall require, in the preſence of an officer, And ſuch 
corn, grain, or flour, ſhall not be delivered out but on 
the following conditions, viz. If the ſame ſhall be for 
home conſumption, the perſon taking out the ſame ſhall 
pay ſuch duties as ſhall at the time of taking out be pay- 
able for the like fort imported; and the ſame ſhall be 
meaſured out, and ſhall pay the duties, by the ſtricken 
buſhel, and not by the heaped buſhel. And if the ſame 
ſhall be delivered out for exportation, the owner or ex- 
porter, with one ſurety, ſhall enter into bond that the 
ſame ſhall not be relanded in Great Britain, Ireland, 
Guernſey, Ferſey, Alderney, Sark, or Man, or the iſlands of 
Far:,— Provided, that this ſhall not extend to prohibit 
corn, grain, or flour, imported from Ireland and ware- 
houſed here, to be carried back to Ireland, ſubject to the 
like ſecurities and reſtrictions as upon exportation of any 
other foreign corn, grain, or flour. 13 G. 3. c. 43. 
125 3. 

And all ſuch corn, grain, or flour ſo delivered as afore- 
ſaid for exportation, ſhall be exported directly from the 
port where the ſame was ſo delivered, and not removed or 
carried to any other port br place in this kingdom ; on 


pain (beſides the forfeiture of the bond) that all ſuch 


corn, grain, or flour ſhall be forfeited, together with the 
boats, veſſels, horſes, carts, or carriages, and alſo the 
ſhip from whence the ſame was unloaded ; and may be 
ſeized by any officer of the cuſtoms: And all perſons 
aliſting therein ſhall forfeit treble value of ſuch corn, 
grain, or flour: The faid penalties and forfeitures to be 
recovered and applied, as in caſe of uncuſtomed goods. 


And in all caſes, where any corn, grain, or flour, for 
which the duties have been paid, ſhall be again exported 
within ſix calendar months from the importation thereof; 
the duty ſhall be drawn back and repaid to the perſon ex- 
porting the ſame to any place where a drawback is allow- 
ed on the exportation of any foreign goods. /. 13. 
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JV. Exportation of corn. 


1. Whenever the price of middling Britih wheat, 2 


what caſes pro- any port or place from whence the ſame ſhall be intended 


hiblted. 


to be exported, ſhall be at or above 44s a quarter; no 
perſon ſhall export, or cauſe to be laid on board for ex. 
portation, any wheat, wheat meal or flour, malt, bread, 
biſcuit, or ſtarch, made of wheat: When the price of 
rye, peale, or beans ſhall be at or above 28s a quarter, 
no perſon ſhall export, or cauſe to be laid on board for 
exportation, any rye, peaſe, or beans, ground or un. 
ground, or any bread or biſcuit made of rye, peaſe, or 
beans: When the price of barley, beer, or bigg, ſhall 
be ar or above 228 a quarter; no perſon ſhall export, ot 
cauſe to be laid on board for exportation, any barley, 
beer, or bigg, or malt, bread, or biſcuit, made of bar- 
ley, beer or bigg: And when the price of oats ſhall be 
at or above 145 a quarter; no perſon ſhall export, or 
cauſe to be laid on board for exportation, any oats or 
oatmeal, or malt, bread, or biſcuit, made of oats : The 
ſaid prices to be aſcertained in manner aforeſaid (fave that 
the prices of corn and grain and of oatmeal exported ſhall 
be governed by the average prices at which the ſame ſhall 
be ſold in the publick market at or neareſt to the port of 
exportation on the laſt market day preceding, 14 G. 3, 
c. 64.) And if any perſon ſhall offend in the premiſſes, 
the {aid commodities ſo exported or ſhipped for exportation 
{hall be forfeited, and every offender therein ſhall forfeit 
208 for every buſhel of wheat, wheat meal or flour, rye, 
peaſe, beans, barley, beer or bigg, oats, oatmeal, and 
malt made of any of the grains aforeſaid, ground or un- 
ground; and alfo the ſhip or veſſel and furniture ſhall be 
forfeited, and may be ſeized by any officer of the cuſtoms; 
half to the king, and half to him that ſhall ſue in the 
courts at Vſiminſter or at the aſſizes: And where the 
value of the penalties or forfeitures ſhall not exceed 50), 
the ſame may be recovered by information before the 
Juſtices in ſeſſions. And the maſter or mariners know- 
ingly aſſiſting therein, ſhall on conviction in any fuch 
courts reſpectively, be impriſoned three months. 12 
G. 3. c. 43+ / 5+ LY 
Provided, that this ſhall not extend to prohibit the ex- 
portation or carrying out of ſo much of any of the fait 
articles as ſhall be neceſſary for any ſhips in their voyage, 
or for his majeſty's ſhips of war, forces, forts, or gart!- 
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Nor to prohibit carrying the ſame coaſtwiſe, with the 
aſual coquets. /. 7. 

Provided alſo, that nothing herein ſhall extend to pro- 
bit the exporting yearly from the port of London to Gib- 
raltar, any quantity ef wheat, meal, flour, rye, barley, 
or malt, not exceeding 2500 quarters in the whole; to 
Minorca, 3500; to St. Helena, (or any of the ſettlements 
of the Eajt India company, 1000; 16 C. 3. c. 37. From 
the port of Southampton to Guernſey, Jerſey, and Alderney, 
my quantity of wheat, meal, flour, rye, barley, malt, 
bread, biſcuit, or peaſe, not exceeding 500 quarters in 
the whole, 14 C. 3. c. 5. /. 4.): From the ports of 
IVhitebaven and Ltiverpocle to the Iſle of Man, any quan- 
tity of wheat, barley, oats, meal, or flour, not exceeding 
2500 quarters in the whole, half thereof from J//bite- 
tavern, and half from Liverposle. ſ. 8. 

Provided alfo, that this ſhall not extend to prohibit the 
exportation of beans to the Britih forts or factories in 
Africa, or for the uſe of the ſhips trading on that coalt 
which have been ufually ſupplied from Great Britain; or 
to prohibit the African company from exporting+annually 
any quantity of wheat flour not exceeding 200 quarters, 
or any quantity of bread or biſcuit, or of bread and bit- 
cuit together, not exceeding 15 tone, to the faid forts or 
factories. /. . 

Nor to prohibit corn, grain, or flour, from being ex- 
ported to Ireland, during ſuch time as any general prohi- 
bition or embargo on the exportation of corn, grain, or 
four ſhall be in force in that kingdom. /. 10. 

Nor to prohibit. the exporting yearly, from the port of 
Linden only, any wheat, meal, flour, bread, and ſtarch, 
made ,of wheat, not exceeding 2000 quarters in the 
whole; nor, from the port of London or any other port, 
any other ſort of corn and grain, peaſe and beans, ground 
or unground, malt and oatmeal, — to any of his majeſty's 
ſugar colonies in America. 14 G. 3. c. 5. f. 1. (And for 
the purpoſes of carrying this act into execution, four 
bundred weight avoirdupois of meal, and three hundred 
weight avoirdupois of flour, bread, biſcuit, and ftarch, 
made of wheat, ſhall be deemed equal to one quarter of 
wheat. /. 6.) 

Provided alſo, that it ſhall be lawful to export yearly 
from the port of Briſtol biſcuit and peaſe not exceeding in 
the whole 150 tons of biſcuit and 300 quarters of peaſe, 
from the port of Poole not exceeding 250 tons of biſcuit 
and 700 quarters of peaſe, from the port of Dartmouth not 
£xcceding 150 tons of biſcuit and 300 quarters of peaſe, 

from 
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from the ports of Topſbam and Tingmouth within the pott 
of Exeter not exceeding 150 tons of bifcuit and 300 qua. 
ters of peaſe, to the iiland of Newfoundland, tor tue benefit 
of the fiſhery there. 14 C. 3. c. 11. 

And provided, that it ſhall be lawful to export yearly, 
from the port of London only, wheat meal or flour not ex. 
ceeding in the whole 200 quarters, and oats, oatmeal, 


grotts, barley, peaſe, beans, malt, and biſcuit, not ex. | 
_ ceeding together in the whole 250 quarters, to Hud 


Bay, tor the benefit of the company there. 1 4 G. 3, 
c. 26. ä 

And by the 18 G. 3. c. 16. for the uſe of the Brit 
fiſheries at the iſland of Newfoundland, Nous Scotia, Buy 
Chaleun, and Labrador, further quantities of wheat flour, 
biſcuit, and peaſe, are permitted to be exported from the 
ports of Landon, Briſtol, Poole, Dartmouth, Topſbam, Ting- 
mouth, Barnſtaple, Liverpoole, Weymouth, and Cheſter, 

2. By the aforeſaid act of the 13 G. 3. c. 43. the for. 
mer bounties on exportation ſhall ceaſe ; and initead there. 
of there ſhall be allowed on the exportation of corn or 
grain, either ground or unground, being the growth of 
this kingdom, and put on board in Britiſß ſhipping, the 
maſter and at leaſt two thirds of the mariners being his 
majeſty's ſubjects, the ſeveral bounties following: That 
iS to ſay, when the price of middling Britiſh wheat ſhall 
be under 44s a quarter (to be aſcertained as aforeſaid), 
there ſnall be allowed a bounty of 5s for every quarter 
of wheat, and 5s for every quarter of malt made of 
wheat : When rye ſhall be under 28s a quarter, there 
thall be allowed a bounty of 3s for every quarter of rye: 
When barley, beer, or bigg thall be under 228 a quar- 
ter, there ſhall be allowed a bounty of 2s 6d for every 
quarter of barley, beer, or bigg, and 2s 6d for every 
quarter of malt made of barley, beer, or bigg: And 
when oats ſhall be under 14s a quarter, there ſhall be 
allowed a bounty of 2s for every quarter of oats, and 
28 6d for every quarter of oatmeal, computed at the rate 
of 2761b avoirdupois to a quarter. /. 11. 

Provided, that if any perſon ſhall have entred outwards 
any of the ſaid articles, and begun to ſhip or lay the ſame 
on board, during the time that the prices of middling 
Britiſh corn ſhall be under the rates aforeſaid ; he hall 
not be prohibited from exporting the ſame, or ſo much 
thereof as ſhall be ſo ſhipped, within 20 days from the 


entry thereof at the cuſtom houſe, nor from receiving the 


bounty, altho' the prices may have ariſen above the rates 


herein before ſpecified, after the ſaid ſhipping, and before 
the exportation. /. 12. 


3. If 


the port 
209 quar. 
e beneht 


t yearly, 
not ex. 
oatmeal, 


not ey. i 


Hud 
4 6. J 


* Brit 
tia, Bay 
at flour, 
rom the 
15 Ting- 
ter, 

the for. 
d there. 
Corn or 
»wth of 
ng, the 
eing his 
: That 
at ſhall 
reſaid), 
quarter 
ade of 
„there 
of rye: 
1 quar- 
every 
r every 
: And 
hall be 
ts, and 
he rate 


twards 
e ſame 
iddling 
e ſhall 
much 
om the 
ng the 
e rates 
before 


3 If 


Com. 


wound, or uſe any other violence to any perſon, with in- g 
ent to hinder him from buying corn in any market or 
ether place; or ſhall unlawfully ſtop or ſeize upon any 
waggon, cart, or other carriage, or horſe, loaden with 
wheat, flour, meal, malt, or other grain, in or on the 
way to or from any city, market town, or ſea port, and 
wilfully and maliciouſly break, cut, ſeparate, or deſtro 
the ame or any part thereof, or the harneſs of the horſes 
trawing the ſame ; or ſhall unlawfully take off, drive 
away, kill, or wound any ſuch horſes ; or unlawfully beat 
or wound the driver; or ſhall, by cutting of the ſacks or 
otherwiſe, ſcatter or throw abroad ſuch wheat, flour, meal, 
malt, or other grain, or ſhall take and carry away, ſpoil 
or damage the ſame, or any part thereof: he ſhall, on 
conviction before two juſtices or the ſeſſions, be ſent to the 
220] or houſe of correction, for any time not excceding 
three months, nor leſs than one month, and be once pub- 
lickly and openly whipped by the maſter of ſuch gaol or 
houſe of correction, in ſuch city, market town, or fea 
port, in or near which the offence ſhall be committed, on 
the firſt convenient market day, at the market croſs or 
market place there, between the hours of eleven and two. 
11G. 2. c. 22. / 1. - ; 
And if any ſuch perſon, fo convicted, ſhall commit any 
of the offences aforeſaid a ſecond time; or if any perſon 
ſhall wilfully or maliciouſly pull down, throw down, or 
otherwiſe deſtroy any ſtorehouſe, or granary, or other 
pace where corn ſhall be then kept in order to be exported ; 
or ſhall unlawfully enter any ſuch ſtorehouſe, granary, or 
other place, and take and carry away any corn, flour, 
meal, or grain therefrom, or ſhall throw abroad or ſpoil 
the ſame or any part thereof; or ſhall unlawfully enter on 
board any ſhip or veſſel, and fhall wilfully and maliciouſly 
take and carry away, caſt out therefrom, or otherwiſe 
poil or damage any meal, flour, wheat, or grain therein, 
intended for exportation : he ſhall be guilty of felony, and 
tranſported for ſeven years. / 2, 3. N 
And the hundred ſhall anſwer damages (not exceeding 
1001) as in caſes of robbery; the perſon injured giving 
notice of the offence in two days, by himſelf or ſervant, 
to a conſtable of the hundred, or the conſtable of the place 
in or near which the fact ſhall be committed ; and within 
ten days after ſuch notice, giving in the examination on 
oath of himſelf or of his ſervant preſent at the time of the 
act, or having the care of ſuch his property, before a juſ- 
tice of the peace, whether he knows the perſons that _ 
mitte 
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mitted the fact, or any of them; and if he does, then en. 


tring into recognizance to proſecute, . 55 ©. me 

But if an offender is convicted in 12 months the hy. * 

dred ſhall not be liable; and there fore the action muſt not M6 

be brought till after one year: nor ſhall it be commenced 1 

but within 2 years. /. 7, 8. WE 

ſupe 
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3 H. 

“ are ancient officers by the common lay, 5 

fo called becauſe they deal principally with the plea; the) 

of the crown, and were of old time the principal conſerys- kin 

tors of the peace. 2 Haw. 42. frat 

Concerning whom I ſhall ſhew, = 

I. Who may be à coroner. m 

II. How choſen. | 2 
LI. His power and duty in taking an inquiſition of 

death. | 


TV. His power and duty in other matters, 
V. His fees. 


VI. . Puniſhment for not doing his duty. 


I. Who may be a coroneF. 


1. Of ancient time this office was of great eſtimation; 
for none could have it under the degree of a knight, 
3 Ed. 1. c. 10. 4 Infl. 271. 

2. And by the 14 Ed. 3. ff. 1. c. 8. No coroner ſhall 
be choſen unleſs he have land in fee, ſufficient in the 
ſame county, whereof he may anſwer to all manner «f 


people. l 


II. Hot choſen. 5 


1. The coroner (as of ancient time the ſheriffs and 
conſervators of the peace) ſhall be choſen in full county, : 
that is, in the county court, by the commons of the fame 0 
county. 28 Ed. 3. c. b. f 

And this muſt be in purſuance of the king's writ fo' WM ' 
that purpoſe, iſſuing out of, and returnable into the 
chancery; and none but frecholders have a voice at ſuch 
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election, for they only are ſuitors to the eounty court. 
2 Haw. 43, 44+ 

2. And being elected by the county, if he be inſuffi- County to an- 
cient, and not able to anſwer ſuch fines and other duties ſWer for him. 
in reſpect of his office, as he ought; the county, as his 
ſuperior, ſhall anſwer for him. 2 Iuſt. 175. : 

3. And being choſen by the county, his office continues, may ar ado 
notwithſtanding the demiſe of the king. 4 [:/2.271. Fu Es 
4. And after he is choſen, he ſhall be ſworn by the 7, be corn. 
ſheriff, for the due execution of his office. 2 Hale's 
H. 55. 
But in the ſtatute of 28 Ed. 3. which enaQs that Others not cho- 
they ſhall be choſen by the county, there is a ſaving to the — by the coun- 
king and other lords, who ought to make coroners, their“ 
franchiſes. 

b. The lord chief juſtice of the king's bench, by vir- Chiefjuftice, 
tae of his office, is the chief coroner of England. 2 H. 
H. 53. | 
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III. His power and duty in taking an inquiſition of 
death, | 


1. When it happens that any perſon comes to an un- Notice. 
natural death, the townſhip ſhall give notice thereof to the 
coroner, Otherwiſe if the body be interred before he 
come, the townſhip ſhall be amerced. Hale's Pl. 170. 
2. And by Holt Ch. J. It is a matter indictable to Burying without 
bury a man that dies a violent death, before the coroner's notice. 
inqueſt have ſat upon him. 2 Haw. Not. 8. 
3. And if the townſhip ſhall ſuffer the body to lie till Lying unburied. 
putrefaction, without ſending for him, they ſhall be amer- 
ced. Hale”s Pl. 270. 2 Haw. 48. 
4. When notice is given to the coroner, he is to iſſue Precept to ſum- 
a precept to the conſtables of the four, five, or ſix next mon aJury- 
townſhips, to return a competent number of good and 
lawful men of their townſhips, to appear before him in 
ſuch a place, to make an inquiſition touching that mat- 
ter. 4 Ed. 1. fl.2. 2 H. H. 59. Or he may fend his 
precept to the conſtable of the hundred. ed, b. 4. c: 1. 
But the aforeſaid ſtatute being wholly directory, and in 
afirmance of the common law, doth neither reſtrain the 
coroner from any branch of his power, nor excuſe him 
irom the execution of any part of his duty not mentioned 
in it, which was incident to his office before: Upon which 
ground, it hath been holden, that there is no neceſſity that 
it appear in a coroner's inqueſt, that it was taken by the 


oaths of perſons of the next adjacent towns; but that it 
Vor. I. 1 is 


- ed, 
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is ſufficient to ſay, that it was taken by the oaths of law. 
ful perſons of the county; inaſmuch as ſuch inquiſitiong, 
being good before the ſtatute, which is wholly declaratory, 
muſt needs be fo ſtill. But it ſeems that it ought to ap. 
pear in every ſuch inquiſition, at what place, and by 
what jurors by name it was taken, and that ſuch juror, 
were ſworn. 2 Haw. 47. | 

Fury. 5. Theſe are to be at leaſt 12; and it is ſaid, that al 
perſons of the neighbouring towns, above the age of twelye 
years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable excuſe to the contrary. 2 1. 

| 148. 2 Haw. 54. 

Default in not ©. If the conſtables make not a return, or the juror 

appearing. returned appear not, their defaults are to be returned to 
the coroner : and the conſtables or jurors in default ſhall 
be amerced before the judges of afſize. 2 H. H. 59. 

Swearing and 7. The jury appearing is to be ſworn and charged by 

charge, the coroner to enquire, upon the view of the body, how 
the party came by his death. 2 H. H. 60. 

View of the 8. For he can take inquiſition of death, only upon 

body. view of the body, and not otherwiſe, therefore if the body 
de interred before he come, he muſt dig it up. And this 
he may do lawfully within any convenient time, as in 14 
days. Hale's Pl. 170. 2 Haw. 48. 

Where the body 9. If the body cannot be viewed, the coroner can do 

cannot be view. nothing; but the juſtices of the peace ſhall enquire there- 

of. Hale's Pl. 170. 2 Haw. 48. 

lm af he 10. The jury being ſworn, and the body upon view, he 

charge where a ſhall enquire upon the oaths of them, in this manner, by 

perſon is ſlain. the ſtatute of 4 Ed. 1. ff. 2. called the ſtatute de ci 

coronatoris; VIZ. 

If they know where the perſon was flain ; whether it 
were in any houſe, field, bed, tavern, or company: 

Who are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or have any 
diſcretion: | 

And how many ſocver be found culpable, they ſhall be 
taken and delivered to the ſheriff, and ſhall be committed 
to the goal : t 

And ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming of the judges of aſſize. 

Where a perſon II. And, by the ſame ſtatute, if it fortune any ſuck 
_ "<a in man be ſlain, which is found in the fields, or in the woods, 
tis t be enquired, whether he were ſlain in the ſame 
place or not: And 

n 
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* And if he were brought and laid there, they ſnould do lo 

—_ much as they can to follow. their ſteps that brought the 

* body thither, whether he were brought upon a horſe, or 
ina Cart. | 

poll It ſhall alſo be enquired, if the dead perſon were known, 


or elſe a ſtranger, and where he lay the night before. 
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hat al 12. Alſo, by the ſame ſtatute, all wounds ought to be Wounds, 
wide viewed, the length, breadth, and deepneſs; and with what 
1 weapons; and in what part of the body the wound or hurt 
by of is; and how many be culpable ; and how many wounds 
; there be ; and who gave the wound, 
juror 13. And they muſt hear evidence on all hands, if it be Defendant's evi- 
das offered to them, and that upon oath, becauſe it is not ſo dence. 
It ſhall much an accuſation or an indictment, as an inquiſition or 
« inqueſt of office. 2 H. H. 157. 
ged b 14. And by the aforeſaid ſtatute, if any be found Culpa- To enqulre of the 
** ble of the murder, the coroner ſhall immediately go to his murderer's lands 
: houſe, and ſhall enquire what goods he hath, and what corn *, 899% 
; upon he hath in his graunge ; and if he be a freeman, they ſhall 
: body enquire how much land he hath, and what it is worth 
d tha yearly, and further, what corn he hath upon the ground : 
in 14 and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee; and 
cb the lands ſhall remain in the king's hands, until the lords 
chaos of the fee have made fine for it: | 
And when they have thus enquired upon every thing, 
ew, he they ſhall cauſe all the land, corn, and goods to be valued, 
cr, by in like manner as if they ſhould be fold immediately; and, 
| offi thereupon they ſhall be delivered to the whole townſhip, 
which ſhall be anſwerable before the judges for all. 
ther it 15. In like manner, by the ſaid ſtatute, it is to be en- perſcns drowned 
quired of them that be drowned, or ſuddenly dead, whe- or ſuddenly deads 
force; ther they were ſo drowned, or {lain, or ſtrangled by the 
3 ſign of a cord tied ſtreight about their necks, or about 
ve any any of their members, or upon any other hurt found 
upon their bodies. And if they were not flain, then 
hall be ought the coroner to attach the finders, and all other in 
ad the company. | 
| 16, He ſhall alſo enquire, whether the perſons found Flight. 
de at guilty, fled; for which flight they forfeit goods and chat- 
tels. 2 Haw. 48, 53 | 
y ſuck And it hath been formerly held, that if a perſon were 
woods, ſlain, and upon the coroner's inqueſt on view of the body, 


» fame it were found that ſuch a perſon fled, tho? the ſaid perſon 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is fo 
ſolemn, that it is not traverſable; alſo when the goods 
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are once lawfully veſted in the king, by that inqueſt, the 
property of them cannot be deveſted. But this opinion 
ſeemeth harſh and unreaſonable, that a man ſhall be 
liable to forfeit all his goods, which may perhaps he 
all that he is worth, by an inqueſt taken in his ablence, 
without either hearing him, or giving him an opportunity 


of defending himſelf. 1 Bac. Abr. Coron. D. 2 Haw. 5. 


Alſo it is ſtrongly holden in ſome books, that an in- 
queſt of ſelf murder, found before a coroner, cannot be 
travericd : but the contrary opinion being alſo holden b 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by 
being removed into the king's bench by certiorari, may 
be there traverſed by the executor or adminiſtrator of the 
perſon deceaſed; or in caſe the coroner's inqueſt find him 
to have been a lunatick, by the king or the lord of the 
manor. 1 Bac. Abr. Coron. D. 2 Haw. 54. 
17. And if any perſon be ſlain or murdered. in the day 
time, and the murderereſcape untaken, the townſhip ſhall 
be amerced. 3 H. 7. c. 1. | 
18. Concerning horſes, boats, carts, and the like, 
whereby any are ſlain, which properly are called deodands, 
they alſo ſhall be valued, and delivered unto the towns as 
before. 4 Ed. 1. fl. 2. 

Coroner's rolls. 19. All which things muſt be inrolled in the rolls of 
the coroner. 4 Ed. 1. fl. 2. 

Sheriff 's rolls. 20. And the ſheriffs ſhall have counter rolls with the 
coroner, of things belonging to their office. 3 Ed. 1. 
c. 10. 

A Zjourningafter 21. But it is not neceflary that the inquiſition be 

1322 taken in the very ſame place where the body was view- 

ed; but they may adjourn to a place more convenient, 


Townſhip amer- 
ced for an cſcape, 


Deodand 90 


2 Hew. 48. 

Burial, 22. Immediately upon theſe things being enquired, the 
bodies of ſuch perſons being dead, or ſlain, ſhall be buried. 
4 Ed. 1. fl. 2. 

Certifying to the 23. By the 1 2 P. & M. c. 13. /. 5. Every coro- 

allizes. ner, upon any inquiſition before him found, whereby any 


perſon ſhall be indicted for murder or manſlaughter or 3s 
accellary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witneſſes to the next 
general gaol delivery to give evidence; and ſhall certify 
the evidence, the recognizance, and the inquiſition or in- 
dictment before him taken and found, at or before the trial, 
on pain of being fined by the court. 1 
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By the expreſs words of which ſtatute, he may enquire 
of acceſſeries before the fact; but he cannot enquire of ac- 
ceſſaries after the fact. 2 Haw. 48. 
24. He ought alſo to enquire of the death of all perſons Perſons 4ying in 
who die in priſon; that it may be known, whether they 8*%- 
died by violence, or any unreaſonable hardſhips : for if a 
priſoner by the dureſs of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies ma- 
licein reſpect of the cruelty. 3 Inf. 52, gt. 
And this inqueſt upon priſoners ought to conſiſt of a 
party jury, that is, fix of the priſoners if ſo many there 
be), and ſix of the next vill or pariſh, not priſoners. 
Umfreville's Coron. 212. 
25. If the inquiſition ſha!l be quaſhed in the court of 1 
king's bench, the coroner by leave of the court may take 8 
up the body again, and take a new inquifition. E. 5 G. 
K. and Saunders. Str. 167. M. 9 G. Cale of the coro- 
ner of Menloct Str. 533. 
And if a coroner appear to have been corrupt in taking 
an inqueſt, it ſeems that a melius inguirendum ſhall go 
to ſpecial commiſſioners, who ſhall proceed not on view, 
but upon teſtimony; and the coroner ſhall have nothing 
to do with ſuch inqueſt : But where the inquelt is quaſhed 
for want of form only, he ſhall take a new one in like 
manner, as if he had taken none before, 1 Bac. Abr. 


Coron. D. 


IV. His power and duty in other matters. 


1. He ought to inquire of treaſure that is found; who Treafure trove. 
were the finders, and likewiſe who is ſuſpected thereof ; 
and that may well be perceived, where one liveth riot- 
ouſly, haunting taverns, and hath done ſo of long time: 
thereupon he may be attached for this ſuſpicion, by four, 

4 fix, or more pledges, if he may be found. 4 Ed. 1. 
ts 2. 

2. Beſides his judicial place, be hath alſo an authority Executing 
miniſterial as a ſheriff; namely when there is juſt excep- Procefb. 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs : and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 2 
mediately directed to him. 4 Inft. 271 

3. He is bound to be preſent in the county court, to Outlaury. 
pronounce judgment of outlawry upon the exigent, after 
ſuinto exattus, at the fifth court, if the defendant doth not 
appear. Mood, b. 4+ C. I. 
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Fee of 13.1 4 d. 


Fee of 208. and 
alſo 9 d a mile, 


London and borough of Scuthwaryk, nor any franchiſes be- 


His puniſhment 
for neglect of 
duty. 


Coꝛoner. 


4. He had anciently alſo a power in certain appeals, 23 


of rape, and maim; and alſo in cafes of abjuration for of £5 
felony or other offences ; which are now out of uſe, wilfu 
the « 

V. His fees. | him 

ſhall 

1. By the ſtatute of 3 H. 7. C. I. The coroner {hall for t 
have for his fee, upon every inquiſition taken upon the and 
view of the body flain, 13S 4d of the goods and chattels of or f 
him that is the ſlayer and murderer, if he have any goods; hold 
and if not, he ſhall have for his ſaid fee, of ſuch amerciz. of f 
ments as ſhall fortune any townſhip to be amerced fo his! 
eſcape of ſuch murderer. 4 
2. Moreover, by the 25 G. 2. c. 29. For every inqui. bye 
ſition (not taken upon view of a body dying in gaol) he Ott 
ſhall have 20s, and alſo gd for every mile he ſhall be com. ties 


pelled to travel from his uſual place of abode to take ſuch 
inquiſition; to be paid by order of the juſtices in ſeſſions, 
out of the county rates; for which order no fee ſhall be 
paid. At. | | 

And for hy" . ate taken on view of a body dying 
in priſon, he ſhall be paid ſo much, not exceeding 208, 
as the juſtices in ſeſſions ſhall allow: to be paid in like 
manner. / 2. | 

But no coroner of the king's houſhold, and of the verge 
of the king's palaces; nor any coroner of the admiralty; 
nor of the county palatine of Durham; nor of the city of 


longing to the ſaid city; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 
intitled to any benefit by this act; but they ſhall have ſuch 
fees and falaries as they were · allowed before this act, or as 
ſhall be allowed by the perſons by whom they have been 


appointed. /. 5. 


VT. His puniſhment for not doing his duty. 


1. Coroners concealing felonies, or not doing their ; 
duty thro* favour to the miſdoers, ſhall be impriſoned a : 
year, and fined at the king's pleaſure, 3 Ed. I. c. 9. f 

2. And by the 3 H. 7. c. 1, If any coroner be remils, a 
and make not inquiſitions upon the view of the body dead, . 


and certify the fame to the gaol delivery, he ſhall forieit to 
the king an hundred ſhillings. * 

3. And by the 25 G. 2. c. 29. If any coroner, not ap- { 
pointed by an annual election or nomination, or whoſe 
office is not annexed to any other office, ſhall be n 
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i extortion for taking more than his lawful fees, or of 
wilful negle& of his duty, or miſdemeanor in his office; 
the court before whom he ſhall be convicted may adjudge 
him to be removed from his office; and thereupon, if he 
ſhall have been elected by the freeholders, a writ ſhall iſſue 
for the amoving him, and the electing another in his ſtead 
and if he hath been appointed by the lord of any liberty 
or franchiſe, or in any other manner than by the free- 
holders, the perſon intitled to nomination, ſhall on notice 
of ſuch judgment of amoval, nominate another perſon in 
his ſtead. /. 6. 

4. And he ought to execute his office in perſon, and not 
by deputy 3 for he is a judicial officer. Jazd, b. 4. c. 1. 
Otherwiſe it ſeemeth that he ſhall incur the aforeſaid penal- 
ties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


in the ſaid 


Weſtmorland 9 e of 


HES E are in the name of our ſovereign lord the king, 

to require you, imniediately upon fight hereof to ſummon 
and warn 24 good and lawful men of the four next townſhips 
to in the ſaid county, to be and appear before me A. C. 
gentleman, one of the ceroners of the county aforeſaid, at 
— aforeſaid, in the ſaid county, on the ay e 
— then and there to enquire of, do, and execute all ſuch 
things as on his majeſty's bebalf ſhall be lawfully given them in 
charge, touching the death of A. D. And be you then there to 
&rtify what you ſhall have done in the premiſſes, and further to 
& and execute what in behalf of our ſaid lord the king ſhall le 
then and there enjoined you. Given under my hand ond ſeat 
the — day of . ; | 


The juror's oath. on the coroner's inqueſt. 


OU Fall diligently enquire, and true preſentment make, 


on the behalf of our ſovereign lord the king, how and in 


what manner A. D. (or, a perſon unknown, as the caſe is) 
here lying dead, came to his death; and of ſuch other matters 
relating to the ſame as ſhall be lawfully required of you, accord 
ing to your evidence: So help you God, | 


After the foreman is ſworn, the reſt may be ſworn, 


three or four together, as follows: 


Such gath as A, F. the foreman of this inqueſt hath for his 
Ee 4 part 
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part taken, you and every of you ſhall well and truly obſerve and 
keep on your parts reſpectively: So help you Gad. 


Witneſſes oath. 
T HE evidence which you fhall give to this inqueſt, on the 


| behalf of eur ſovereign lord the king, touching the death | 


of A. D. hall be the truth, the whele truth, and nothing but 
the truth : So help you God. 


Inquiſition of murder, 


Weſtmorland N inguiſition indented, taken at =o 
in the county of aforeſaid, the — 
day of in the year of the reign of be. 
fore me A. C. gentleman, one of the coraners of our lord the 
king, for the county aforeſaid, upon the view of the body of 
A. D. then and there lying dead, upon the oaths of A. B, 
C. D. E. E. Sc. good and lawful men of aforeſaid, 
and of three «ther of the next towns, to wit, K. L. and M. 
in the ſaid county, whe being fworn and charged to enquire om 
the part of our ſaid lord the king, when, where, how, and 
after what manner, the ſaid A. D. came to his death, do ſay, 
pon their cath, that ane A. M. late of aforeſaid, 
gentleman, not having God before his eyes, but being moved and 
feduced by the infligation of the devil, on the day of — 
in the year 6 aforeſaid, at the firſt hour m 
the night of the ſame day, with force and arms, at in 
the county aforeſaid, in ænd upon the aforeſaid A. D. then and 
there being in the peace of God, and of the ſaid lord the king, 
felonouſfly, valuntarily, and of his malice forethqught, made 
an aſſault : And that the aforeſaid A. M. then and there with 
4 certain ſword made of iron and fleel, of the value of 55, 
which he the ſaid A. M. then and there held in his right hand, 
the aforeſaid A, D. in and upon the left part of the belly of the 
ſaid A. D. a little above the navel of the ſaid A. D. then 
and there violently, felomouſly, voluntarily, and of his malice 
forethought, ſtruck and pierced, and gave to the ſaid A. D. 
then and there with the fword aforeſaid, in and upon the afort- 
ſuid left part of the belly of the ſaid A, D. a little above the 
navel of the ſuid A, D. one mortal wound of the breadth of 
half an inch, and of the depth of three inches, of which ſaid 
mortal wound the aforeſaid A. D. then and there inflantly 
died; and fo the ſaid A. M. then and there feloniouſly killed 
and murdered the ſaid A, D. againſt the peace of our ſaid lord 
the king, his erown and dignity, 40 
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And the ſaid jurors further ſay, upon their oath aforeſaid, 
that A. A. of yeoman, and B. A. 0 yeo- 
man, were loniouſiy preſent with drawn ſwords, at the time 
of the felony and murder aforeſaid in form aforeſaid committed, 
that is to Jay, on the ſaid ay of in the 
year aforeſaid, at 2 in the county aforeſaid, 
at the firſt hour in the night of the ſame day, then and there 
comforting, abetting, and aiding the ſaid A. M. to do and 
commit the felony and murder aforeſaid in manner aforeſaid, 
againſt the peace of our ſaid lord the king, his crown and 
dignity. | 
4rd moreover, the jurors aforeſaid, upon their oath afore- 
ſaid, do ſay, that the ſaid A. M. A. A. and B. A. had 
nat, nor any of them had, nor as yet have or hath any goods 
or chattels, lands or tenements, within the county aforeſaid, or 
elſewhere, to the knowledge of the ſaid jurors. [Or, And the 
jurors aforeſaid, upon their cath aforeſaid, do ſay, that the 
ſaid A. B. at the time of the doing and committing of the felony 
and murder aforeſaid, had goods and chattels, contained in the 
inventory to this inquiſition annexed, which remain in the cuſ- 
tidy of B. C.] 

In witneſs whereof, as well the aforeſaid coroner, as the 
jurors aforeſaid, have to this inquiſition put their ſeals, on the 
day and year, and at the place firjt above mentioned. 


A. C. coroner, C. 


An inquiſition where one hangs himſelf. 


As above to not having God before his eyes, 
but betng ſeduced and moved by the inſtigation of the devil, at 
— aforeſaid, in a certain wood at aforeſaid, 
ſtanding and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 3d, which he then 
and there had and held in his hands, and one end thereof then 
and there put about his neck, and the other end there tied 
about a bough of a certain oak tree, himſelf then and toere, 
with the cord aforeſaid, voluntarily and feloniouſly, and of his 
malice forethought, hanged and ſuffocated; and fo the jurors 
aforeſaid, upon their oath aforeſaid fay, that the ſaid A. D. 
then and there in manner and form afareſaid, as a felon of him- 
71 feloniouſly, voluntarily, and of his malice forethought, him- 
ſelf killed, flrangled, and murdered, againſt the peace, &c. 
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Coꝛoner. | 


An inquiſition where one drowns himſelf, 


at aforeſaid, in the county a/Treſaid, then 
and there being alone, in a common river there, called 
himſelf voluntarily and felontoufly drowned : And ſo the jury, 
7 upon their oath aforeſaid ſay, that the afariſaid 
A. 


voluntarily and feloniouſly as a felon of himſelf killed and mur. 
dered; againſt the peace 


An inquiſition on one drowned by accident, 


that the ſaid A. D. on the Of — 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 
going into the river there to bathe himſelf, it ſo hap- 
pened, that accidentally, caſually, and by misfortune, he the ſaid 


A. D. was in the water of the ſaid river then and there ſuf- 


focated and drowned ; of which ſaid ſuffacation and drowning 
he the ſaid A. D. then and there inſtantly died. And þ the 
Jurors aforeſaid do ſay, that the ſaid A. D. in manner, and ly 
the means aforeſaid, accidentally, caſually, and by misfortune, 
came to his death, and not otherwiſe. In witneſs, &c. 


An inquilition where one dies a natural death, 


hat the ſaid A. D. on the day of 
in the year aforeſaid, at the pariſh and in the county afereſaid, 
to wit, in a certain place called was found dead; that 
he had no marks of violence appearing on his body, and died i) 


the viſitation of God, in @ natural way, and not otherwiſe. 
In witneſs, &c. 


An inquiſition upon one who dies in gaol. 


who ſay upon their oath, that the aforeſaid A. D. 
en the day of the taking of this inquiſition, being a priſoner in 
the gaol at 


C. 


neſs, 


An inquiſition en one non compos mentis. 


who ſay upon their eath, that the aforeſaid A. D. 
en the day and year aforeſaid, and at the time of his death, 10 
wits 


in manner and form aforeſaid, then and there himſelf | 


in the county aforeſaid, then and there died 
of the viſnation of God, and then and there in manner and 
form - 19h, cage to his death, and not atherwiſe. Ii uit- 
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Coꝛoner. 


guit, from the day of to the time of his death, 
and at the time of his death aforeſaid, was a lunatick, and a 
perſon of inſane mind; and that the ſaid A. D. being a luna- 
tick and a perſon of inſane mind as aforeſaid, did on the =——— 
day of ——— come alone to a certain river, called in 


the ſaid county, and did then and there caſt himſelf into the 
ſaid river, and drqwned himſelf in the water of the ſaid 


river, And fo the jurors aforeſaid, upon their oath aforeſaid 


ſay, that the aforeſaid A. D. from the cauſe aforeſaid, in man- 


ner and form aforeſaid, came to his death, and not otherwiſe, 
In witneſs, &c. | 


An inquiſition on one for cutting his throat. 


| by the inſtigation of the devil, at ——— aforeſaid, 
in the county aforeſaid, in and upon himſelf, then and there 
being in the peace of God and of the ſuid lord the king, felo- 
mouſly, valuntarily, and of his malice forethought, made an 
aſſault : And that the aforeſaid A. D. then and there with 4 
certain knafe, of the value of one penny, which he the ſaid A- D. 
then and there held in ſus right hand, himſelf upon his throat 
then and there felonioufly, voluntarily, and of his malice fore- 
thought did flrike, and gave to himſelf then and there with the 
knife aforeſaid, upon his throat aforeſaid one mortal warnd :f 
the breadth of four inches, and the depth of one inch, of which 
ſaid mortal wound the ſaid A. D. at — aforeſaid in the 
county aforeſaid, languiſhed, and languiſbing lived, from the 
Jaid — in the year aforeſaid, 
u the —— day 7 and that the ſaid A. D. an the 
—ay of aforeſaid, in the year eforeſaid, at 
— aforeſaid, in the county aforeſaid, of that mortal wound 


died, And ſo the jurors aforeſaid, &c. 


For killing another in his own defence. 


upon their oaths ſay, that A. K. Inte of ——— 
gentiaman, at aforefaid in the ſaid county, on the 
day of in the year of 


county e at the hour of ——— in the afterngon of the 
fame day, did come, and upon him the faid A. K. then and there 
of his malice forethought did make an aſjault, and him the ſaid 
A. R. did then and there endeavour to beat and kl, by coutinu- 
ing the aſſault aforeſaid, from the houje of one W. H. in —— 
aforeſaid to à certain place called — in the county afore- 
aid, and the ſaid A. K. ſeeing that the ſaid A.M. was ſa 
malicioufly dijpoſed, 10 a certain wall in the ſaid place, called 
— id flee, and from thence for ear «f death could not 

| 2 eſcapes 


in the peace of God and of 
our ſaid lord the king then being, A. M. late of in the 
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Coꝛoner. 


eee and ſo the ſaid A. K. himſelf, in preſervation of hi; 
ife, againſt the ſaid A. M. continued to defend, and in his own 
aefence him the ſaid A. K. upon the right part of the breaſt of 
bim the faid A. M. with 4 certain fword of the price of one 
ſhilling, which the ſaid A. K. then and there held in his right 
band, did ſtrike, then and there giving to the ſaid A. M. one 
mo: tal wound, of the breadth of one inch, and of the depth of 
three inches, of which ſaid mortal wound the ſaid A.M. at 
aforeſaid in the county aforeſaid languiſhed, and lan- 


guſhing lived from the ſaid ——— day ef to the 
day 4 = from thence next enſuing, and that the ſaid A. M. 
on the ſaid day of in the year aforeſaid, 
at 


aforeſaid in the ſaid ccunty, of that mortal wound 
died; Ana ſo the ſaid A. K. did then and there kill him the 
faid A. M. in his cron defence. | 


An inquiſition where the murderer is unknown, 


The ſame as before, only ſay, that a cer- 
tain perſon unknown, &c. and add And the ſaid ju- 
rors upon their oath aforeſaid further ſay, that the ſaid perſon 
2nknown, aſter he had committed the ſaid felony and murder in 
manner aforeſaid, did fly away ; Againſt the peace, &c. 


Am 


— — — * 


Coſts. 


B tne 18G. 3. c. 19. Whereas by the laws now in 
being, juſtices of the peace are not ſufficiently au- 
thoriſed, on complaints that come before them out of ſeſ- 
ſons, to award coits againſt either the perſon complaining, 
or the perſon againſt whom the complaint is made; it is 
therefore enatted, that where any complaint ſhall be made 
before any juſtice or juſtices, and a warrant or ſummons 
ſhall iſſue in conſequence thereof, it ſhall be lawful tor 
ſuch juſtice, who ſhall have heard and determined the 
matter of the complaint, to award (A) ſuch coſts to be 
paid by either party, and in manner and form as to him 
ſhall ſeem meet, to the party injured: And if the perſon 
lo ordered by the juſtice ſhall not forthwith pay, or give 
ſecurity for the ſame to the ſatisfaction of the juſtice ; the 
ſame ſhall be levied by diſtreſs (B): And it goods and 
chattels of ſuch perſon cannot be found (C), the juſtice 
ſhall commit him (D) to the houſe of correction for the 
place where ſuch perſon ſhall reſide, to be kept to hard 
labour not excceding one month, nor leſs thah ten days, 
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Coſts, 


or until ſuch ſum, together with the expences attending 
the commitment, be firſt paid. / 1. 

Provided, that upon the conviction of any perſon upon 
a penal ſtatute, where the penalty ſhall amount to or ex- 


ceed the ſum of 51, the ſaid coſts ſhall be deducted by the 


juſtice, according to his diſcretion, out of the penalty, ſo 


that the ſaid deduction ſhall not exceed one fifth part of the 
penalty ; and the remainder of the penalty ihall be paid to 
or divided among the perſon or perſons who would have 
been intitled to the whole of the penalty, if this act had 
not been made. /. 2. | 

And the juſtices in ſeſſions from time to time may lay 
down or alter ſuch rules and regulations concerning coſts 
or charges to be allowed to any perſon by virtue of this 
act, as to them ſhall ſeem juſt : which rules and regula- 
tions, having received the approbation and fignature of 
one or more of the judges of aſſize, ſhall be binding, and 
not otherwiſe, on all perſoas whatſoever. /. g. 


The following forms are inſerted in the act itſelf, 


A. Form of awarding coſts. 


County or I A. 5 ene of his majeſly's juſtices of the peace 
borough in and for the aforcſaid, in purſuance o 
of 


an ac made in the eighteenth year of his majeſty 
to wit, ting George the third, intituled, An act for 

the payment of coſts to parties, on complaints 
determined before juſtices of the peace out of ſeſſions; for 
the payment of the charges of conſtables in certain caſes ; 
and for the more effectual payment of charges to witneſſes 
and proſecutors of any larceny or other felony ; on the 
complaint of here {tate the names of the parties 
and the offence generally, and the date] again/? 
for which ſaid complaint was heard and determined by 
me on the =— day of —— Do award the following coſts to be 


paid by videlicet [here ſtate the coſts]. Given under 
6 band and ſeal this — day of — in the year of our 
ord . | 


B. Form of warrant of diſtreſs and ſale. 


and to all other 
his majeſty's conſtables in and for — In 

— — aforeſaid, 
Whereas I J. P. eſquire, one of his majeſty's juſtices of the 
peace in and for the aforeſaid, in purſuance of an aft made 
3 in 


3 To the conſtable of 


to wit. 
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Coſts. 


in the eighteenth year of his majeſiy king George the third, th 4¹ 
tituled, An act for the payment of coſts to parties, on com- 


plaints determined before juſtices of the peace out of ſeflions; a 
for the payment of the charges of conſtables in certain Hi 
Caſes ; and for the more effectual payment of charges to of - 
witnefles and proſecutors of any larceny or other felony, Th 


- 


have awarded, on the — day of —— now laßt paſt, on the 
complaint of again or the following coſtt . 
be paid by —— videlicet [here ſtate the ſum]: And wheres 
the ſaid being ordered by me the ſaid juſtice to pay ſuch 
ſum as aforeſaid, hath not paid down or given ſecurity for thi 
ſame to the 2 of me the ſaid juſtice; Theſe are there. 
fore to command you, and each and every of you, to levy the 
faid ſum of — by difireſs and ſale of the goods and chat- 
tels of the ſaid and I do hereby order and direct th, 
goods and chattels ſo to be diſtrained to be fold and diſpoſed f 
within days, unleſs the faid ſum of for which 
ſuch diftireſs ſhall be made, together with the reaſonable charge; 
of taking and keeping ſuch diſtreſs, ſhall be ſooner paid; and you 
are hereby alſo commanded to certify unto me what you ſhall have 
done by virtue of this my warrant. Given under my hand and 


feal at the day of in the year of our 
Lord . | 


C. Conſtables return thereon, for want of diſtreſs, 


I conflable of do hereby certify 
to wit. c to Juftice of the peace of ———— that I have 
made diligent ſearch for, but do not know, nor can 


find any goods and chattels of diſtreſi and ſale where- 

of 1 may levy the ſum of purſuant to his warrant for 
that purpoſe dated the —— day of . Grven under ny ( 
hand, this —— day of — in — . ; 
01 
D. Commitment thereupon to the houſe of cor- WW < 
| rection. - 
To the conſtable of and alſo to the p 


to wit. { keeper of the houſe of correction at . te 
Whereas, in purſuance of an act made in the eighteenth year re 

of his majeſly king George the third, intituled, An act for the i 

payment of coſts to parties, on complaints determined 

before juſtices of the peace out of ſeſſions ; for the pay- 

ment of the charges of conſtables in certain caſes; and 

for the more effectual payment of charges to witneſſes and 

proſecutors of any larceny or other felony, I J. P. eule, 

ene of his majeſty's juſtices of the peace in and for the ſaid my 
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Coſts. 


did iſſue my warrant of diſtreſs and ſale, directed o of 


—— conſtable of the ſaid of ordering the ſaid 
of the goods and chattels of 
the ſaid in manner and form as therein is mentioned : 
Aud whereas it appears to me by the return of conſtable 
of ——— dated the day of that he hath made 
diligent ſearch, But doth nat know of nor can find any goods and 
chattels of the ſaid by diſtreſs and ſale wheresf the ſaid 
um of may be levied purſuant to the ſaid warrant : 
Theſe are therefore to command you the ſaid conſtable of 
u apprehend the ſaid and convey the ſaid to 
the ſaid houſe of correction at and to deliver the ſaid 
— there to the ſaid keeper of the ſaid houſe of correction: 
And theſe are alſo to command you the ſaid keeper of the foi 
houſe of correction, to receive the ſaid into the ſaid houſ? 
of correction and there to keep to hard labour for the ſpace of 
— from the date hereof, or until ſuch ſum of together 
with the expences attending the commitment of the ſaid 
to the ſaid houſe of correction, be firſt paid, or until the ſaid 
be diſcharged by due courſe of law. Given under my 
hand and ſeal at —— the day of 


The coſts and charges of proſecutors and witneſſes in 
eaſes of felony are treated of under the title Felony, 


us. 
hd _— * 


Cottages. 


OT TAGE (Sax. Cote) is a little houſe for habi- 

tation, without any land belonging to it. By the 
31 El. c. 75. cottages were prohibited to be erected with- 
out laying at leaſt four acres of land to the ſame, and 
divers other reſtrictions were thereby injoined ; but the 
ſame was repealed by the x5 G. 3. c. 32. ſetting forth, 
that the ſaid ſtatute of 31 El. had laid the induſtrious 
poor under great difficulties to procure habitations, and 
tended very much to leflen population, and in divers other 
reſpects was inconyenient to the labouring part of the 
nation in general, 


County 


431 


— 8 _ = — * * + - = 
— 2 bt a — ä 5 
- * , —— i cr. — * — — — rage — — 
5 3 2 — => — = — x 2 
9 * ht — * . 8 5 
IC — — => —_ 


_- 


— 


# 
775 
IT 


f 
N 


on 
41 
E. 
4 
| 
9 
4 
Us 


— 


432 


County court. 


County. 1. NCIENT LV, the comites, counts, or earls, had 
the government of the counties ; and afterwards 


the vicecomites or ſheriffs. And the county ſeemeth to be | 


nothing elſe, but the diſtrict of the comes or count. Shire 
is a Saxon word, from ſcyran, to ſhare or divide, for that 
the ſhires and counties are divided by certain metes and 
bounds from each other. And the Heri, in Saxon ſeyre- 
gerefa, is the reve, grave, or governor of the hire; where- 
in he hath great power, being therein the chief officer 
under the king. | 
County court. 2. The ſheriff holdeth in his county two courts ; the 
tern and the county court: The torn is the king's court of 
record; for criminal cauſes, and for redreſſing of common 
grievances within the county; the county court is not a 
court of record, but only a court baron, for civil cauſes, 
and this is the court of the ſheriff himſelf. 
When to be 3. By the 2& 3 Ed. 6. c. 25. No county court ſhall 
holden. be longer deferred than one month from court to court, 
ſo that the county court ſhall be kept every month, and 
not otherwiſe. 
And this is to be accounted 28 days to the month, and 
not according to the month of the calendar. 2 Inf. 71. 
4. It may be kept at any place within the county, un- 
leſs reſtrained by ſtatute. Mood, b. 4. c. 1. 
How far the 5. The ſuitors, that is, the freeholders, are the judges 
Heriff is judge. in this court; except that in re- diſſciſin, by the ſtatute of 
Merton, the ſheriff is judge. And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the elec- 
tion of knights; for he muſt make a true return at his 
peril. Barl. County Court. a 
Of what ſum 6. This court fhall hold pleas betwixt party and party, 
this court hath where the debt or damage is under 408. 4 1nf?. 266. 
EY But in a replevin, the ſum may be above 40s. 4 Inf. 
266. 
Of what offences 7- Alſo it hath not cognizance of treſpaſs vi et armis, 
this court hath becauſe a fine is thereby due to the king, which it cannot 
Wann ' impoſe. 4 inf; 266: 
One plaint for 8. And by the 11 H. 7. c. 15. No plaint ſhall be en- 
ons 1 or tred in the county court, but where the plaintiff, or his 
8 attorney is preſent; and the plaintiff ſhall find pledges to 
purſue his plaint; and he ſhall have but one plaint for 
one treſpaſs or contract; on pain of 40 8, half to the king, 
and half to the proſecutor. And one juſtice may examine 
tam, 1 the 
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ks ſheriff or other officer, making default; and ſhall, 
within a quarter of a year, certify the examination into 
the exchequer. | 
But as to the pledges above mentioned; they are now 
diſuſed in this court; and were formerly uſed only in caſes 
o had where the plaintiff lived vut of the county. Greenw: 11. 
as Read. County O. 5 
** 9. But by virtue of a writ of juſticies, the court may wut of juRti« 
1 hold plea of treſpaſs vi & armis, and of any ſum, or of all cies. 
r that ations perſonal above 40s. For this writ is in the na- 
$ and ture of a commiſſion to the ſheriff, for the ſake of diſpatch, 
Joyre todo the ſame ju/tice in his county court, as might other- 
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os. wiſe be had in the courts at J/e/tminſter. 4 Int. 266. | 
offcer 10. By the 12 G. 2. c. 13. / 7. If any perſon ſhal} Who chat 20 4 
commence or defend any action, or ſue out any writ, pro- OY OY 

3 the ceſs, or ſummons, or carry on any proceedings in the 

urt of county court, who ſhall not be admitted attorney or ſoli- 

iti citor according to the act of 2 G. 2. c. 22. he ſhall for- 

FRA ſeit 201 with coſts, to him who ſhall ſue in any court of 

cauſes, record, 

- ths 11. The plaintiff in this court firſt takes out a ſum- Summons, 

t ſhall mons, returnable at the next county court; and if the 

rica dcfendant do not appcar, an attachment or d:/?ringas is to 

b, and be made out: but if the defendant appears, the plaintiff 

3 is to file his declaration, ſhewing his cauſe of action, or 
3 matter of complaint, in what manner the action accrued, 
. 71. at what time and place the wrong was done, and the da- 
. mage he hath ſuſtained. Greenw. 11. Nad. County C. 

: 12. If the defendant doth appear, and the next court Decluritions 
Judges after gives a rule to declare, and the plaintiff doth not file | 
= WY Leclaration within the time, he may be nonſuited. id. 
3 13. When the plaintiff hath declared, he muſt continue Continuazce, 
his his ſuit from court day to court day, otherwiſe the defend- 

at ant may take advantage of it; and this is called a continu- 
ance, being an adjourning of the ſuit from time to time, 
| I to keep it on foot. id. 


7 14. The rule, or dies datus, is when farther day is given Dies datus. 
4 Inft to the plaintiff to declare, or to the defendant to plead 
and the time given is uſually to the next court day, but 


pon occaſion may be enlarged. id. 

n 15. The next court after filing the declaration, and im- Anſwer. 
VWs parlance given, the defendant is to put in his anſwer or 
war". and if the plaintiff join iſſue, they may proceed to 

ge trial the next court day, if they proceed not farther by 

— for replication, rejoinder, ſurrejoinder, and the like. id. | 
tee 16. But if freehold is pleaded by the defendant, this Plea of freetold, 


fourt can proceed no further, for freehold ſhall never be 
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County court. 


tried without writ; therefore the cauſe muſt be removed: 
as when a defendant avoweth for damage feaſant, and the 
plaintiff juſtifieth by reaſon of common of paſture, J/,,1 
Do 4. c. 1. | 
17. Where a verdict is given for the plaintiff, and judg. 
ment entred thereupon, a fieri acias may be awarded = 4 
againſt the defendant's goods, which may be taken by vir. 


ae ' 


but if the defendant hath no goods whereupon to levy, the 
plaintiff remains without remedy in this court, for it being 
no court of record, no capias lies there; but an action mar 
be brought at common law upon the judgment entred, 
Greenw. 22. Read. County C. 

18. Cauſes are removed out of this court, by a writ of 
recordare, which iſſues out of the chancery, directed to the 
ſheriff, commanding him to fend the plaint that is before 
him in his county court (without writ of juſticies) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſheriff is here. 
upon to ſummon the other party to be in that court, (into 
which the plaint is to be ſent) at a day certain. And 
of all this he is to make certificate under his own ſeal, 
and the ſeals of four ſuitors of the ſame court. Read, 
County C. 

19. Cauſes are alfo removed by pone, which differs in 
nothing from a recordare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of juſlicies, and a recordare 
is to remove the ſuit that is by plaint only, without writ, 
id, 

20. And altho' the plea be diſcontinued in the county, 
yet the plaintiff or defendant may remove the plaint into Wl ge 


the common pleas or king's bench, and it ſhall be good, ( 
and he ſhall declare upon the ſame. id. 1 4. 
21. In this court, after the guints exactus, the coroner ( 


gives judgment of outlawry. 4 It. 266. 

22. Out of the county court is derived the hundred 
court, for the eaſe of the ſubject; and it hath like juriſ- ( 
diction as the county court, and may be held every three I gen 


weeks. 2 1ſt. 71. ( 
a brid 
County hall. See Shire hall. 1 
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County rate. 


l. HE ſeveral rates hereafter following, in order to 
avoid the inconveniencies of ſeparate collections, 

ſhall for the future be levied and raiſed by one general 
county rate. 

That is to ſay, | 

(1) For repairing county bridges, and highways there- 
to adjoining, and ſalaries for the ſurveyors of bridges; as 
ure ted by the 22 H. 8. c. 5. and 1 An. ft. 1. c. 18. 

(2) For building and repairing county gaols; by 1x 
& 12 U. c. 19. 

(3) For repairing ſhire halls ; by the 9 G. 3. c. 20. 

(4) For the maſter of the houſe of correction his ſalary, 
and relieving the weak and lick in his cuſtody ; by the 

4. 
(5) For relief of the priſoners in the king's bench and 
marthalſea priſons ; and of poor hoſpitals in the county, 
and of thoſe that ſhall ſuſtain loſſes by fire, water, the 
ſea, or other caſualties, and other charitable purpoſes for 
relicf of the poor, as the juſtices in ſeſſions ſhall think fit; 
by the 43 El. c. 2. f. 15. 

(6) For relief of priſoners in the county gaol; by the 
S. 
177 For the preſervation of the health of priſoners ; by 
the 14 C. 3. c. 50. 

(8) For the chaplain's ſalary of the county gaol; by 
de 13 C. 3. c. 58. | 

(9) For ſetting priſoners on work; by the 19 C. 2. 
"PA | 

(10) The treaſurer's ſalary; by the 12 G. 2. c. 29. 
(11) Salary of perſons making returns of the prices of 
corn; by the 10 G. 3. c. 39 | 
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Several rates 
thrown into one 
general county 
rate. 


(12) Charges attending che removal of any of the ſaid 


general county rates by certiorari; by the 12 C. 2. c. 29. 


(13) Money for purchaſing lands at the ends of county | 


ridges; by the 14 C. 2. c. 33 
(14) Charges of building or repairing houſes of correc- 
ton, and for fitting up and furniſhing the ſame, and em- 
poying the perſons ſent thither; by the 17 G. 2. c. 5. 33. 
(15) Charges of apprehending, conveying, and main- 
tuning rogues and vagabonds; by the 17 G. 2. c. 5. 
16) Charges of the ſoldiers carriages, over and above 
tte officers pay for the ſame, by the ſeveral yearly acts 
F f2 againſt 
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County rate. 


againſt mutiny and deſertion, and by the militia act of the 
2 G. 3. e. 20. 

(17) The coroners fee of 9d a mile for travelling ty 
take an inquilition, and 205 for taking it; by the 25 C. 2. 
c. 29. 1 | 

(18) Charges of carrying perſons to the gaol, or hou 
of correction; by the 27 G. 2. c. 3. 

(19) The gaoler's fees for perſons acquitted of telony, 
or diſcharged by-proclamation ; by the 14 C. 3. c. 20. 

(20) Charges of proſecuting and convicting felons ; by 
the 25 G. 2. c. 36. 27 C. 2. c. 3. 14 C. 3. c. 20. and 
18 G. 3. c. 19. 

(21) Charges of proſecuting and convicting perſons 
plundering ſhipwrecked goods; by the 26 G. 2. c. 19. 

(22) Charges of maintaining the militia men's families; 
by the ſeveral militia acts. | 

(23) Charges of bringing inſolvent debtors to the af. 
fizes, in order to their diſcharge, if themſelves are not 
able to pay; by the 32 G. 2. c. 28. 

(24) The charges of tranſporting felons, or conveying 
them to the places of labour and confinement ; by the 
6G. c. 23. & 19 G. 3. c. 74. 

(25) Charges of carrying pariſh apprentices, bound to 
the ſea- ſervice, to the port to which the maſter belong- 
eth; by the 2 C3 An. c. 6. 

2. And that the ſame may be collected with as much 
eaſe, and as little expence as poſſible, the juſtices at their 
general or quarter ſeſſions, or the greater part of them, 
thall have power to make one general rate to anſwer all the 
purpoſes aforeſaid. 12 G. 2. c. 29. /. 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in every 
pariſh or place, as any of the rates by the ſaid ſeveral forme 
«ts have been uſuatly afſefed. id. 

By which laſt words reference being made to the former 
acts, as to the manner of proportioning the rate, it is pro- 
per to inſert here, how the caſe ſtands upon the ſaid forme! 
act, as to ſuch laying of the aſſeſſments; and it is thus: 

(1) By the above-mentioned act of the 22 H. 8. (i 
regard to bridges) the juſtices were to rate every inhabitant 
within their juriſdiction, in ſuch reaſonable ſum, as they 
ſhould think convenient. And by the x An. ft. 1. c. 18. 
Every town, pariſh, or place was to be aſſeſſed as the) 
uſually had been aſſeſſed towards the repair of bridges. 


(2) By the 14 El. c. 5. (for relief of priſoners) the ju. 
ſtices were to rate every pariſh at ſuch reaſonable ſums 
they ſhould think convenient. 

(3) By the 44 El. c. 2. (for Heſpitals and the marſhalſea) 
the tame was to be rateably aſſeſled upon every pariſh. 


(4) BY 
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(4) By the 7 F. c. 4. (for the maſter of the houſe of correc- 
tion his ſalary) the ſame was to be rated, as for hoſpitals and 
the marſhalſea, by the 43 El. c. 2. 

(5) By the 19 C. 2. c. 4. (for ſetting priſoners on work) 
to be raiſed as other county charges. 

(6) By the 11 & 12 . c. 19. (for repairing gazols) to 
be aſſeſſed by the juſtices in equal proportions, on every 
hundred, ward, or other diviſion. 

(7) And for vagrants (by the 12 An. now repealed) the 
money was to be raiſed as for bridges and gaols. 

So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion. 

And where any perſon, liberty, diviſion, or place Vlc exempres 
hath uſually contributed, or is liable to pay, only to one or [7 0475 9 the 
more of, and not to all the rates hereby intended to be raifſ= 
ed and thrown into one general rate; the juſtices at their 
general or quarter ſeſſions may order and aſcertain, what 
proportion thereof ſhall be aſſeſſed on, and paid by ſuch 
perſon, liberty, diviſion, or place. 12 G. 2. c. 29. /. 5. 

As for inſtance, where by the ſtatute of 22. H. 8. c. 5. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties ; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corpo- 
rate ought not to be charged towards the bridges in the 
county at large ; and conſequently ought to have an abate- 
ment in the rate charged upon them, in ſuch proportion as 
the expence of bridges is to the whole expence of the 
ſeveral articles charged upon the ſaid general county rate; 
as if the expence of bridges be a tenth part of the whole 
expence chargeable upon the county rate, then ſuch town 
corporate ſhall have an abatement of one ſhilling for every 
ten, which it would otherwiſe be charged with in ſuch rate, | 

4. And by the 13 C. 2. c. 18. / 7. Where any liberties Pres exemoret 
or franchiſes have commiſnions within themſelves, and are = N 
not ſubject to the county juſtices, and do not, nor did be 
fore the 12 G. 2. contribute to the county rates; the juſtices 
within ſuch liberties may exerciſe the ſame powers within 
their liberties, as juſtices in their counties. 

5. Which ſaid rates the high conſtable ſhall, at ſuch High contable to 
times as the (aid juſtices by their order in ſeſſions ſhall direct, mate demand. 
demand of the churchwardens and overſeers which de- 
mand ſhall be made in writing (A) and given to them, or 
any of them, or left at their dwelling houſes, or affixed 
on the church doors by the ſaid high conſtables. 12 G. 2. 

t. 29. J 2. 

6. Whereupon the faid churchwardens and overſeers Overſeers to pay, 

ſhall in 30 days after ſuch demand made, of the mo- 
1 ne 
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ney colle cd for relief of the poor, pay the ſums ſo aſſeſſed 
on each par ſh or place. 12 G. 2. c. 29. /. 2. 

7. Aniit the churchwardens or overſeers, or any of 
them, ſhall neglect or refuſe ſo to pay, the high conſtable 
- ſha!! levy the ſame by diſtreſs and ſale of the goods of ſuch 

churchwardens or overſeers ſo refuſing or neglecting, by 
warrant of two or more juſtices reſiding in or near ſuch 
i pariſh or place. 12 G. 2. c. 29. / 2. 
— yp 5 8. And the receipt of ſuch high conſtable ſhall be a full 
= diſcharge to the churchwardens and overſeers, or other 
perſon paying the ſame. 12, C. 2. c. 29. / 2. 
Cafe where there 9. Where there is no poor rate, the juſtices, in their 
TIE Rnd, general or quarter ſefficns, ſhall by their order direct the 
ſum aſſeſled on ſuch pariſh, townſhip, or place, to be rated 
and levied by the petty conſtable, or other peace officer, as 
moncy for relief of the poor is by law to be rated or levied: 
Which ſum ſo rated and levied ſhall be paid by him to the 
high conſtable, and ſhall be demanded of, paid by, or levi- 
ed on ſuch petty conſtable, in the ſame manner as before 
of the churchwardens and overſeers. And if any petty 
conſtable ſhall pay ſuch ſum before he hath collected it, he 
may afterwards rate and levy the ſame, or may be allowed 
and reimburſed the fame, out of any conftable's or other 
rate, which the juſtices in their ſeſſions ſhall order and di- 


rect. 12 G6. 2. c-.29- /- 3+ 


As money for relief of the poor is to be rated or levied] 
That is to ſay, by taxation of every inhabitant, parſon, 
vicar, and other, and of every occupier of lands, houſes, 
tithes, coal mines, or ſaleable underwoods. 43 El. c. 2. 
. 
— coun- 10. And whereas it will be inconvenient to many towns, 
a pariſhes, and places, in the counties of York, Derby, Dur- 
ham, Lancajter, Cheſter, Weſtmorland, Cumberland, and 
Northumberland, that the faid rates ſhould be paid out of 
the poor rate; the juſtices at their general or quarter ſeſ- 
ſions, if they ſhall think convenient, may order the ſum aſſeſſed 
on any ſuch town, pariſh, or place, to be paid by and 
levied on the petty conſtable [B] in ſuch manner as is a- 
bove directed, in caſes where no rate is made for the poor. 


12 G. 2. c. 29. / 4- | 
If they ſpall think convenient] By which words, the ju- 


ſtices in thoſe counties may order the rate to be paid by 
either of the two methods before mentioned, according to 
their diſcretions; that is to ſay, either by the churchwar- 
dens and overſeers out of the poor rate; or by the petty 

| | | conſtables 


To be levied by 
diſtreſs. 
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conſtables by an aſſeſſment after the manner of the poor 


rate. And the reaſon of this clauſe ſeems to be, becauſe 
ſome pariſhes in the northern counties being very large, 
and for that reaſon ſub-livided into ſeveral townſhips with 
regard to the poor, it may happen that ſome towenthips in 
the ſame parith may be high rated, and others low rated, 

towards the relief of their poor ; therefore if a general 
ſum for the county rate upon the whole pariſh were to be 
charged upon all the inhabitants, in proportion to their 
poor rate, it would lay the burden very unequally. To 
remedy which, the juſtices by this clauſe may charge ſepa 

rately ſuch ſum as they ſhall think reaſonable upon each 
ſubdiviſion or conſtablewick, in order to lay the ſame 
equally throughout the pariſh : and if any townſhip ſhall 
be aggrieved thereby, they may appeal as hereafter is di- 
rected, or remove it by certiornri. 

11. The ſaid high conſtables, at or before the next High conſtable 
ſeſſions reſpectively after they have received the money, ee * 
ſhall pay the ſame to the treaſurer; and the money ſo paid, ; 
ſhall be deemed the publick ſtock. 12 C. 2. c. 29. /. 6. 

12. And the treaſurer's receipt ſhall be a ſuthcient diſ- Treaſurer's rc. 
charge to the high conſtable. 12 C. 2. c. 29. /. 9. es 

13. And the faid high conſtables ſhall deliver in a true High conftable 
account on oath (if required) of the money by them receiv. *2 account. 
ed, before the ſaid juſtices at their general or quarter ſeſſi- 

ns: and if any ſuch high conſtable ſhall neglect or refuſe 
to demand or levy as aforeſaid, or to account, the ſaid 
juſtices at their general or quarter ſeſſions may commit him 
to the common gaol, until he ſhall have cauſed ſuch rates 
to be demanded-and levied, and fhall have rendered a true 
account. And if it ſhall appear by ſuch account, that 
any ſum is remainirig in his hands, and he ſhall not pay 
over the ſame to the treaſurer, they may commit him till 
he pay the ſame. 12 C. 2. c. 29. /. 8. 

14. And the juſtices, at their general or quarter ſeſſions, Petty eondables 
may oblige by their order, the petty conſtables or any zien to 
other perſon empowered to levy, collect, or receive any . 
ſum for the purpoſes aforeſaid, and who have any ſum in 
their hands, to account and pay over the ſame, in like 
manner as the high conſtables. 12 C. 2. c. 29. /. 17 

15. And the treaſurer ſhall pay ſo much of the "ie Treaſurer's dif. 
in his hands, to ſuch perſons, as the juſtices in ſellons ſhallbutements. 
by their order from time to time appoint, for the uſes and 
purpoſes of the ſaid above mentioned acts, and for any other 
uſes and purpoles to which the public ſtock of any county, 
city, diviſion or liberty, is or ſhall be applicable. 12 C. 2. 
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16. And the treaſurer ſhall keep a book of entries, 6 
the ſums by him received and paid; and ſhall deliver in a 


true account, on oath if required, of his receipts and diſ- 


Eoffinns order a 
diſcharge to the 
trealurcr. 


New rate when 
to be made. 


Appeal; 


ect ti orari. 


- 


burſements, to the juſtices at every general or quarter 
ſeſſions, and alſo the proper vouchers for the fame, to be 
kept amongſt the records of the ſeſhons. 12 G. 2. c. 29, 
75 8. 

4 55 And the diſcharge of the ſaid juſtices, by their order 
at their general or quarter ſeſſions, ſhall be a ſufficient diſ- 
charge to the treaſurer. 12 G. 2. c. 29, /. 9. 

18. And no new rate ſhall be made, until it appear by 
the treaſurer's accounts, or otherwiſe, that three fourths 
of the money collected have been expended for the purpoſes 
aforeſaid. 12 G. 2. c. 29. / 10. 

19. If the churchwardens and overſeers of any pariſh or 
place, ſhall think ſuch pariſh or place is over- rated, they 


may appeal to the next general or quarter ſeſſions, againſt * 


ſuch part of the rate only as may affect ſuch pariſhes or 
places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. 12 6G. 2. 
c. 29. / 12. 


20. No certiorari to remove any rates, or any orders or 


other proceedings of the ſeſſions touching ſuch rates, ſhall 


be granted but upon motion the firſt week of the next 
term after the time for appealing from ſuch rates or orders 
is expired; and on making it appear to the court by affi- 
davit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 
judgment. And no ſuch certiorari ſhall be allowed, until 
ſufficient ſecurity be given to the treafurer, in the ſum of 
1001, to proſecute the certiorari with effect, and to pay the 
coſts if the rates or orders ſhall be confirmed. Nor ſhall 
any ſuch rates, orders, or proceedings be quaſhed for want 
of form only. 12G. 2. c. 29. % 21. 

And no action ſhall be commenced againſt any perſon 
who {hall have collected or received any money on any 
rate which ſhall be” quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought; but the perſons who have paid 
on ſuch rate more than they ought to have paid, ſhall be 
repaid, or have the ſame allowed in the next rate. 12G. . 


6. 29. 7. 18. 
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A. High conſtable's warrant to levy the rate. 


To the churchwardens and overſeers of 
the poor of the townſhip [or pariſh] of 
— in the ſaid county. 


Weſtmorland. 
Kendal Ward. 


Y virtue of an arder of his majefly's juſtices of the peace 

in and for the ſaid county, in their general quarter ſcſjions 
aſembled, you are hereby required in thirty days time from your 
receipt of this precept, or otherwiſe having had due notice 
thereof, to pay to me, out of the money by you collected or to be 
collected for the relief of the poor, the ſum of being the 
proportion of your jaid townſhip | or pariſ#] for and towards 
the general county rate, for the repairing bridges; repairing 
F the goal, and for the relief of prijeners therein; and for the 
relief of the priſoners in the king's bench and marſhalſea priſons ; 
repairing the ſhire hall; repairing and furniſbing the houſe of 
correction, with the ſalary of the keeper thereof ; the treaſurer”s 
ſalary; the coroner's fees; the charges concerning vagrants, 
ſuldiers carriages, ccuvicting and tranſporting felons, and other 
county charges, Aud herein you are not to fail, on the peril 
that ſhall enſue thereof, Given under my hand the —— day 


John Bracken, High conflable. 


B. Or, in the northern counties above mentioned, the 
juſtices, if they think proper, inſtead of ordering the money 
to be paid by the churchwardens and overſeers, may order 
it to be paid by the petty conſtables; and then the 


high conſtable's precept to the petty conſtables may be 
thus; 


Weſtmorland. (To the conſtable of 
Kendal Ward. I county, 


V virtue of an order from his maje/ly"s juſtices of the peace 
in and for the ſaid county, in their general quarter ſeſſions 
aſſembled, you are hereby required to raiſe the jum of with- 


in the {aid 


in your conſtablewick, for which you are to make an equal rate 
within your ſaid con/tablewick, and to levy the fame, in ſuch 
manner as money for the relief of the poor is by law to be rated or 
levied : which ſaid ſum you are ts pay unte me, in thirty days 
time from your receipt of this precept, or otherwiſe having had 
due notice thereof , the ſame being the proportion of your ſaid 

can 


441 


442 


* aſſigned you the aforeſaid 


County rate. 


conflablewick, for and towards the general county rate, for the 
repairing of bridges 


And ſo repeat the ſeveral particulars as in the laſt pre- 
cedent; and that for this reaſon, that the people may 
know what it is they pay their money for. Y 


— 


| Cuſtoms. 
© þ HE laws relating to the cuſtoms, ſo far as juſtices 


of the peace, conſtables, and other ſuch officers, are 
concerned therein, being conſiderably connected with the 
laws of exciſe, it is thought proper to refer this ſubject to 
the title Extiſe, where the whole will be more clearly com- 
prehended under one view. | 


— 


Cuſtos rotulozum. 


B* the 37 H. 8. c. 1. (which was altered by the 3& 
4 Ed. b. c. 1. but reſtored by 1 . c. 21.) No per- 
ſon ſhall be appointed to the office of cuſtos rotulorum, but 
ſuch as ſhall have a bill ſigned with the king's hand for the 
ſame ; which bill ſigned ſhall be a ſufficient warrant to the 
lord chancellor to make a commiſſion, aſſigning and autho- 
rizing thereby the ſame perſon to be cu/tos rotulorum, until 
the king hath by another bill with his own hand appointed 
one other perſon to have the ſame office, by himſelf, or his 
ſufficient deputy, learned in the laws, and meet and able 
to ſupply the ſaid office. | 

In purſuance whereof, the laſt clauſe in the commiſſion 
of the peace is generally to this effect: Laſtly, we have 
keeper of the rolls 
of our peace in our ſaid county, and therefore you ſhall 
cauſe to be brought before you and your ſaid fellows, 
at the days and places aforeſaid, the writs, precepts, 
proceſſes, and indictments aforeſaid, that they may 


be inſpected, and by a due courſe determined, as is afore- 
« fa.” 


Cyder See Exciſe. 


Debtoꝛs. 


NS, 


Debtors. 


T O W priſoners for debt ſha!l be demeaned. See 
title Ga 
Inlolyent debtors brought to the aſſizes, in order to be 
diſcharged, thall pay for their bringing thither, not ex- 
ceedinz 12d a mile; and if they are not able to pay, then 
me ſame mall be paid by the treaſurer, out of the county 
ſtock. 32 C. 2. c. 28. /. 15. 


See Game. 
See Slander, 


Peer. 
Defamation. 


\ — 
* 


Demurrer. 


Demurrer (from demorari) ſignifies an abiding in 

point of law, upon which the defendant joins iſſue, 
allowing the fact to be true as laid in the indictment. 
Mead. b. 4. c. 5. 

In criminal caſes not capital, if the defendant demur 
to an indictment, the court will not give judgment againſt 
him to anſwer over, but final judgment. 2 Haw. 334. 

But regularly in all caſes of felony, where a man pleads 
a ſpecial matter, tho'ꝰ he conclude his plea with not guilty 
to the felony, or do not conclude it ſo, yet if his plea be 
tried, or found, or ruled againſt him, he ſhall be put to 
his plea of not guilty, and be tried for the felony; for 
tho' a man ſhall loſe his land in ſome caſes, for miſplead- 
ng, yet he ſhall not loſe his life for miſpleading. 2 H. 

« 257+ 


— — 


Deodand. 


1. TYEODAND is, when any moveable thing inani- 

mate, or beaſt animate, doth move to or cauſe the 
untimely death of any reaſonable creature, by miſchance, 
without the will or fault of himſelf, or of any perſon. 
3 10ſt. 57. 

2. This, altho' it be not properly homicide, nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
a the nature of the thing will bear, in order to raiſe the 

greater 
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greater abhorrence of murder; and the unhappy inſtru— 
ment or occaſion of ſuch death is called a deodand (des- 
dandum), and forfeited to the king, and was anciently paid 
into the hands of the king's almoner, to be applied to pious 
uſes for the ſoul of the deceaſed. Alſo all ſuch weapons, 
whereby one man kills another, are forſeited. 3 bnft. 57 
1 Haw. 66. Foft. 265. 

3. This forfeiture is ſtill part of the caſual revenue of 
the crown, unleſs where lords of franchiſes are intitled to 
it by rant. For no man can preſcribe to it, or to the 
goods of ſelf-murderers or other felons, or of out-lays, 
happening within his royalty. Foe. 265. 

4. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like, killing an infant within 
the age of diſcretion, is as much forfeited as if he were of 
age. 1 Haw. 66. | 

5. Alſo, it was anciently holden, that things fixed t» * 
the freehold, as the wheel of a mill, or a bell hanging in the 
ſteeple, may be deodands ; but by the later reſolutions they 
cannot, unleſs they were ſevered before the accident hap- 
pened. 1 Haw. 66. 

6. It is agreed by all, that a ſp in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at ſea are continually expoſed to ſo many perils, 
that the law imputes not ſuch misfortunes to the ſhip, 
Alſo it ſeems clear, that when a man riding on a horſe 
over a river, is drowned thro' the violence of the ſtream, 
the horſe is not forfeited, becauſe not that, but the water 
cauſed his death. But it is ſaid, that a ſhip, by a fall 
from which a man is drowned in the freſh water, thall be 
forfeited, but not the merchandize therein; becauſe they 
no way contribute to his death. And by the ſame reaſon 
je ſeems that if a man riding on the ſhaſts of a waggon, 
fall to the ground and break his neck, the horſes and wag- 
gon only are forſeited, and not the loading, becauſe it no 
way contributed to his death; for which reaſon, where a 
thing not in motion cauſes a man's death, that part thereof 
only, which is the immediate cauſe, is forfeited. As where 
one climbing upon the wheel of a cart, while it ſtands 
fill, falls from it, and dies of the fall, the wheel only is 
forfeited : But if he had been killed by a bruiſe from one 
of the wheels being in motion, the loading alſo would have 
been forfeited, becauſe the weight thereof made the hurt 
the greater; and it is a general rule, that wherever the 
thing which is the occaſion of a man's death is in motion 
at the time, not only that part thereof which immediately 
wounds him, but all things which move together with 5 
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and help to make the wound more dangerous, are forfeited 
alſo. 1 Haw. 66. 

7. Thus a cart met a waggon loaded upon the road, 
and the cart endeavouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; 
it was reſolved in this cafe, that the cart, waggon, load- 
ing, and all the horſes were deodands, becauſe they all 
moved to the death. 1 Salk. 220. 

8. If a weight of earth fall upon a worker in a mine, 
and kill him; the weight of the earth is forfeit, and not 
the whole mine. 1 H. H. 420. 

9. In all theſe caſes, if the party wounded die not of his 
wourd, within a year and a day after he received it, there 
ſhall be nothing forfeited, for the law doth not look on 
ſuch a wound as the cauſe of a man's death, after which 
he lives ſo long : But if the party die within that time, 
the forfeiture ſhall have relation to the wound given, and 
cannot be ſaved by any alienation or other act whatſoever 
in the mean time. 1 Haw. 67. 

to. However nothing can be forfeited as a deodand, 
nor ſeized as ſuch, till it be found by the coroner's inqueſt 
to have cauſed a man's death; but after ſuch inquiſition, 
the ſheriff is anſwerable for the value of it, and may levy 
the ſame on the town where it fell, and therefore the in- 
queſt ought to find the value of it. 1 Haw. 67. 

11. And if the coroner omits his duty in this caſe, the 
inquiſition may be made by the commiſſioners of gaol de- 


livery, oyer and terminer, or of the peace. 1 H. H. 419. 


12. After all, as this forfeiture ſeemeth to have been 
originally founded, rather in the ſuperſtition of an age ef 
ignorance, than in the principles of ſound reaſon and po- 
licy, it hath not of late years met with great countenance 
in Meſiminſter-hall. And when juries have taken upon 
them to ute a judgment of diſcretion, not ſtrictly within 
their province, for reducing the quantum of the forfeiture, 
the court of king's bench have refuſed to interpoſe in 
favour of the crown or lord of the franchiſe. In the caſe 
of K. and 0 coroner of Kent, H. 5 G. 2. the coroner's 
inqueſt found, that a man ſitting on his waggon accident- 
ally fell to the ground, and that the horſes drawing the 
waggon forward, one of the fore wheels cruſhed his head, 
of which he inſtantly died, and then concluded that only 
the wheel, on which they ſet a ſmall value, moved to his 
death. A motion was made, in behalf of Mr. Mampeſſon, 
lord of the franchiſe, for quaſhing this inquiſition, upon 
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aindavits tending to ſhew, that the cart and horſes were 
equally inſtrumental, which indeed the finding of we jury 
did ſufficiently imply. But the court was very clear, that 
neither this court nor the coroner can oblige the jury to 
conclude otherwiſe than they have done, and would not 
ſuffer the affidavits for quaſhing the inquiſition to be read, 
A like caſe came on, M. 29 C. 2. K. and Drew, coroner 
of Middleſex. The coroner's jury, upon view of the body 
of a perſon killed by the like accident, found that only one 
wheel of the waggon moved to the death. The court, on 
motion in behalf of the lord of the franchiſe, granted a 
rule for ſhewing cauſe why the inquiſition ſhould not be 
quaſhed for this miſbehaviour of the jury. On the day 
for ſhewing cauſe, Mr. Hume Campbell, counſel for the 
lord of the franchiſe, informed the court, that upon looking 
into precedents, he was ſatisfied he could not ſupport the 
rule: and thereupon it was diſcharged. The caſe of the 
King and Rolfe was mentioned on this occaſion, and greatly 
relied on. Fe. 266. ; 


Dice. See Stamps. 


Dillenters. 


I. Of proteſtant diſſenters in general. | 


II. Diſſenting miniſters. 
II. Diſſenting ſchoolmaſters. 


J. Of proteſtant diſſenters in general. 


(1) JDY the 1 El. c. 2. /. 14. Every perſon not having 

reaſonable excuſe, ſhall reſort to their pariſh 
church or chapel, or upon reaſonable let thereof, to ſome 
uſual place where common prayer ſhall be uſed, on every 
ſunday and holiday; on pain of puniſhment by the cenſures 
of the church, or of forfeiting for every offence 12d. 

(2) By the 23 El. c. 1. Every perſon above the age of 
16, who ſhall not repair to ſome church, or chapel, or 
uſual place of common prayer, ſhall forfeit for every month 
201. And if he ſhall forbear for 12 months he ſhall be 
bound to the good behaviour till he conform. 

(3) By the 29 El. c. b. Every offender in not repair- 
ing to church, having been once convicted, ſhall with- 
out any other indictment or conviction, pay half yearly 

inte 


ing 
riſh 
2Me 
ery 
UTES 


e of 
or 
onth 
be 


air 
1th- 
arly 
inte 


Diſſenters. 


into the exchequer 201 for every month afterwards, until 
he conform ; which if he ſhall omit to do, the king may 
ſeize all his goods, and two parts of his lands, 

(4) And by 3 J. c. 4. The king may refuſe the 201 a 
month, and take two parts of the land, at his option. 

(5) And by the 3 J. c. 5. Norecuſant in not repairing 
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to church, being convicted thereof, ſhall enjoy any public 


office, or ſhall practiſe law or phyſick, or be executor, ad- 
miniſtrator, or guardian. 

(6) And by the 35 El. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meeting, 
or conventicle, under pretence of any exerciſe of religion, 
he ſhall be impriſoned till he conform ; and if he ſhall not 
conform in three months, he ſhall abjure the realm ; which 
if he ſhall refuſe to do, or after abjuration ſhall not go, or 
ſhall return without licence, he ſhall be guilty of felony 
without benefit of clergy, And whether he ſhall abjure or 
not, he ſhall forfeit his goods, and ſhall forfeit his lands 
during life. 

(7) And by the 22 C. 2. c. 1. If any perſon, being ſix- 
teen years of age, ſhall be preſent at any conventicle or 
meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice of 
the church of England, at which there ſhall be five perſons 
or more aſſembled, beſides thoſe of the houſhold, if it be in 


an houſe where there is a family; or if it be in a houſe, 


held, or place, where there is no family, then where any 
five perſons or more are ſo aſſembled, — every juſtice of 
the peace before whom information ſhall be made, ſhall 
(on pain of 1001, half to the informer) on proof by 
confeſſion, or oath of two witneſſes, or the notorious 
evidence of the fact, make a record thereof (which ſhall be 
afterwards certified to the ſeſſions), which record ſhall be 
a full conviction : Whereupon he ſhall impoſe upon every 
offender a fine of 5s for the firſt offence, and for every 


other offence 10s, to be levied by diſtreſs and ſale of the 


goods of the offender, or in caſe of the poverty of ſuch of- 


fender, upon the goods of any other perſon then convicted, 


of the like offence, ſo as the ſum to be levied on any one 
perſon in caſe of the poverty of other offenders amount not 
in the whole to above 101 on occaſion of any one meeting; 
one third to the king, one third to the poor, and one third 
to the informer and to ſuch perſons as the juſtice ſhall ap- 
point, having regard to their diligence in diſcovering, diſ- 

perſing, and puniſhing of the ſaid conventicles. 
Andevery perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit — in 
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Oilleniers. 

like manner; and in cafe of his inability, it ſhall be levies 
on the goods of ſuch perſons who ſhall be convicted of being 
preſent. 

If the penalty exceeds 101, an appeal lies to the ſeſſions, 
And if the party is there tound guilty by a jury, he ſhall 
pay treble coſts. And no other court whatſoever thall in- 
termeddle, but the quarter ſeſſions only. 

And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of ſuch 
unlawful meeting, and that he is not able, with ſych aſſiſt- 
ance as he can get, to ſuppreſs the ſame ; any commiſüoned 
officer of the militia, or other his majeſty's forces, with 
ſuch troops or companies of horſe and foot, and alſo the 
ſheriff, and, other miniſters of juſtice, with ſuch other 
aſſiſtance, as they ſhall think meet, or can get in readineſs 
with the ſooneſt, ſhall repair to the place, and by the beſt 
means they can, ſhall diilolve, diffipate, and prevent ſuch 
meeting, and take the offenders into cuſtody. 

Thus ſtood the laws at the revolution. 


Now by the 177. c. 18. commonly called the act of to- 
leration, which by the 19 C. 3. c. 44. is declared to be a 
publick act, it is enacted, that neither the ſtatutes afore- 
ſaid, nor any other made againſt papiſts and popiſh recu- 
ſants (except the 25 C. 2. c. 2. concerning the qualifying 
for offices, and C 30. 2. fl. 2. . 1. containing the decla- 
ration againſt popery) ſhall extend to any perivn diſſenting 
from the church of England, who ſhall at the general ſeſ- 
ſions of the peace to be held for the county or place where 
fuch perſon ſhall live, take the oaths of allegiance and ſu- 
premacy, and ſubſcribe the ſaid declaration againſt popery ; 
of which the court ſhall keep a regiſter: and no officer 
ſhall take any fee above 6d for regiſtering the ſame, 2nd 
o d for a certificate thereof ſigned by ſuch officer. 

Provided, that the place of meeting be certified to the 
biſhop of the dioceſe, or to the archdeacon of the arch- 
deaconry, or to the juſtices of the peace at the general or 
quarter ſeſſions. And the regiſter or clerk of the peace 
ſhall regiſter or record the fame, and give certificate 
thereof to any who ſhall demand the fame ; for which no 
greater fee ſhall be taken than 6d. And provided, that 
during the time of mecting the doors ſhall not be locked, 
barrel, or bolted. | 

And 
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And if any perſon diſſenting from the church of Eng- 


land as aforeſaid ſhall be appointed to the office of Mgh * 


conſtable, petty conſtable, churchwarden, overſeer of the 
poor, or any other parochial or ward office, and ſhall ſcru= 
ple to take upon him the office, in regard of the oaths or 
otherwiſe, he may exccute the ſame by a ſufficient deputy, 
that ſhall comply with the laws on this behalf... Provided 
that the deputy be allowed and approved, by ſuch perfon, 
and in ſuch manner, as ſuch officer ſhould by law have 
been allowed and approved, 


IT. Diſſenting miniſters. 
(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 


upon him to teach or preach in any meeting or conventicle, 


under pretence of any exerciſe of religion, ſhall; unleſs * 


only in paſſing upon the road, or unleſs required by legal 
proceſs, come within five miles of a city, town corporate; 
or borough, without taking an oath of allegiance therein 
mentioned; on pain of 491, one third to the king, one 


third to the poor, and one third to him who ſhall ſue in. 


the courts at Veſtminſter, aſſizes, or ſeſſions. And two 
juſtices, on oath of the offence, may commit him for ſix 
months. 

(2) And by the 22 C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of the 
church of England, he ſhall forfeit for the firſt offence 201, 
and for every other offence 40 l. And if he be a ſtranger, 
or in the judgment of the juſtice of the peace before whom 
he is convicted, unable to pay, it may be levied on the 
goods of any perſon preſent. 

(3) And by the 13& 14 C. 2. c. 4. , 14. No per- 
fon ſhall preſume to confecrate and adminiſter the ſacra- 
ment before he be ordained prieſt, according to the form 
and manner of the church of England, on pain of 1001. 


Now by the aforeſaid act of toleration, and by the 19 
G. 3. c. 44. No perſon diflenting from the church of 
England, in holy orders, ar pretended holy orders, or pre- 
tending to holy orders, nor any preacher or teacher of an 
congregation of diſſenting proteſtants, ſhall be liable to 
any of the aforeſaid penalties, who ſhall at the ſeſſions as 
aforeſaid of the place where he ſhall live, take the ſaid 
oaths of allegiance and ſupremacy, and ſubſcribe the ſaid 
declaration againſt popery, and alſo make and ſubſcribe a 
declaration in the words following: vis, I A. B. & 

Vol. I. G g ſelemnly 
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Diſſenters. 


ſolemnly declare, in the preſence of almighty Cod, that 7 
am a chriſtian and a proteſtant, and as ſuch, that I believe 
that the ſcriptures of the old and new teſtament, as commonly 
received among proteſtant churches, do contain the revealed will 
cf God; and that I do receive the ſame as the rule of my dicirine 
and prattice: For the regiſtring of which he ſhall pay 6 d 
to the officer of the court and no more, and 6d for a 
certificate thereof ſigned by ſuch officer. 

And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, although the 
ſame be not in the county where he was ſo qualified; 
provided that the place of meeting hath been duly certi- 
"fied and regiſtred; and ſuch teacher or preacher ſhall, if 
required, produce a certificate of his having fo qualified 
himfelf, under the hand of the clerk of the peace where he 
was qualified; and ſhall alſo before any juſtice of ſuch 


county where he ſhall ſo officiate, make and ſubſcribe 


ſuch declaration and take ſuch oaths as aforeſaid, if re- 
quired. (10 An. c. 2. f.g.) . 

And every ſuch teacher and preacher, having taken the 
oaths and fubſcribed as aforeſaid, ſhall from thenceforth be 
exempted from ſerving in the militia of this kingdom, and 
from ſerving on any jury, or of being appointed to bear the 
office of churchwarden, overſeer of the poer, or auy other 
parochial or ward office, or other office in any hundred, 
City, town, pariſh, diviſion, or wapentake. 


III. Diſſenting ſcheolmaſters, 
(1) By the 23 El. c. 1. If any perſon ſhall keep « 


ſchoolmaſter, who ſhall not repair to church, or be allowed 

by the biſhop, he ſhall forfeit 101 a month, and the ſchool- 
maſter ſhall be impriſoned for a year. 

(. 2) By the 17 C. 2. c. 2. No perſon ſhall be ſchool- 

maſter, or take any boarders or tablers to be inſtructed by 

himſelf or any other, witugut taking an oath of allegiance 

therein mentioned, on pain of 401. 

(3) By the 13 & 14 C. 2. c.4. Every ſchoolmaſter 
keeping any publick or-private ſchool, and every perſon 
inſtructing or teaching any youth in any houſe or private 
family as a tutor or ſchoolmaſter, ſhall befare his admiſ- 
fion ſubſcribe before the ordinary the declaration of con- 
formity to the liturgy of the church of England, on pain 
of being diſabled to hold the ſaid ſchool. And if any 
ſchoolmaſter, or otter perſon, inſtructing or teaching youth 
in any private houſe or family as tutor or ſchoolmaſter, 
ſhall teach any youth as tutor or ſchoolmaſter, 2 
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licence obtained from the biſhop or ordinary of the dioceſe, 
and before ſuch ſubſcription as aforeſaid ; he ſhall for the 
fict offence be impriſoned three months, for the ſecond 
and every other offence be impriſoned three months, and 
forfeit 5 1. 


But by the 19 C. 3. c. 44. No diflenting miniſter, nor 
any other proteſtant diſſenting from the church of England, 
who ſhall take the aforefaid oaths, and make and ſubſcribe 
the abovementioned declaration againſt popery, and the 
declaration herein before mentioned, ſhall be proſecuted 
in any court whatſoever, for teaching and inſtructing 
youth as a tutor or ſchoolmaſter, | 

Provided, that this ſhall not extend to the enabling any 
perlon diſſenting from the church of England to hold the 
maſterihip of any college or ſchool of royal foundation, or 
of any other endowed college or ſchool for the education 
of youth, unleſs the ſame ſhall have been founded fince the 
firſt year of king William and queen Mary, for the imme- 
diate uſe and benefit of proteſtant diſſenters. 


Note, The forms of the ſaid oaths and declaration are 
inſerted in the title Daths. 


Diſtrels. 


Diſtreſs is the taking of a perſonal chattel out of the 


poſſeſſion of the wrong doer, into the cuſtody of the. 


party injured, to procure a ſatisfaction for the wrong com- 
mitted: and is of two kinds; either for cattle treſpaſſing 
. doing damage, or for non-payment of rent or other 
uties. | 
The remedy for recovering rent by way of diſtreſs ſeems 
firſt to have come over to us from the civil law. For an- 
ciently in the feudal law, the not paying attendance at the 
lord's courts, or not doing the feudal ſervice, was a for- 
feiture of the eſtate : But theſe feudal forfeitures were after- 
wards turned into diſtreſſes, according to the pignorary 
method of the civil law; that is, the land that is let out 
to the tenant is hypothecated, as a pledge in his hands, 
to anſwer the rent agreed to be paid to the landlord, and 
the whole profits ariſing from the land are liable to the 
lord's ſeiſure for the payment and ſatisfaction thereof. 


Concerning which we will ſhew, 


I. For what cauſes a diſtreſs ſpall be. 
| g 2 I. 
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Rent in arrear. 


Tender of pay · 


Diſtreſs. 


II. I hat goods may be diftrained, and what not. 
III. At what time the diſtreſs ſhall be taken, 
IV. IWhere the diſtreſs ſhall be made. 

J. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtrefs. 

VII. Diſireſs how to be demeaned. 

VIII. Of reſcous and pound breach. 

N. Replevying the diſtreſs. 

X. Sale of the diſtreſs. 

AT. Irregularity in the proceedings. 

AII. Landlord re-entering on non-payment. 
ATIT. Cafe of tenant holding over. 

XIV. Attorning to ſtrangers. 

AV. Deſerting the premiſes, 

XVI. Rent in caſe of an extent or execution. 
XVII. Rent on the death of tenant for life. 


XVIII. Rent bow far recoverable by executors or 
adminiſtrators. 


AIX. Of diſtreſs by warrant of juſtices of the peace. 
J. For what cauſes a diſtreſs ſhall be. 


1. Diftreſs for rent muſt be, for rent in arrear; there- 
fore it may not be made on the ſame day on which the 
rent becomes due; for if the rent is paid in any part of 
that day, whilſt a man can ſee to count money, the pay- 
ment is good, | 

2. It muſt not be after tender of payment ; for if the 
landlord come to diſtrain the goods of his tenant for rent 
behind, before the diſtreſs the tenant may upon the land 
tender the -arrearages, and if after that a diſtreſs be taken 
it is wrongful : and if the landlord have diftrained ; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even ſo it is, in caſe 
of a diſtreſs for damage feaſant (or damage done by cattle 
treſpaſſing), the tender of amends before the diſtreſs, mak- 
eth the diſtreſs unlawful; and after the diſtreſs, and before 
the impounding, the detainer unlawful. 2 Inſt. 107. 

But in this caſe, altho' the owner tender ſufficient 
amends, yet he cannot take his beaſts out of the pound, 
if the amends be refuſed ; but he muſt replevy: and if it 
be found at the trial that the amends was not ſufficient, 
the perſon on whom they treſpaſſed ſhall ' have damages; 
if the amends tendred were ſufficient, then the owner of 
the beaits ſhall have damages. Dr. & Si. 112. 
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3. The like remedy may be had by diſtreſs, impound- Seck rents and 


ing and ſale; in caſes of rent-ſeck, rents of aſſize, and chef reats. 


chief rents, as in caſe of rents reſerved upon leaſe. 4 G. 2. 


c. 28. / 5. 

Note, there are three kinds of rents; rent ſervice, rent 
charge, and rent ſech. 

Rent ſervice is, where the tenant holdeth his land of his 
lord by fealty and certain rent; or by homage, fealty, and 
certain rent; or by other ſervice, and certain rent. And 
it is called a rent ſervice, becauſe it hath ſome corporal 
ſervice incident to it, which at the leaſt is fealty. 1 Iuſt. 
I41, 2. 9 

"Rene charge is ſo called, becauſe the land for payment 
thereof is charged with a diſtreſs ; but before this act ſuch 
diſtreſs could not be ſold, but only detained till the rent 
ſhould be paid. 

If the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent ſech, 
redditus ſiccus, or dry rent: and the difference between a 
rent charge and a rent ſeck is, that there is a clauſe of 
diſtreſs annexed to one, and no ſuch clauſe to the other ; 
and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to 
charge the perſon of the grantor in a writ of annuity. 
1 Injt. 143. 

Rents of aſſxe are the certain rents of freeholders and 
ancient copyholders, ſo called becauſe they are aſſized and 
certain, and thereby diſtinguiſned from redditus mobiles, 
farm rents for life, years, or at will, which are variable 
and uncertain. 2 Ii. 19. 

4. On a parol demiſe, or verbal leaſe, where the quan- 
tum of the rent agreed upon can appear in certain, the 
landlord may diſtrain : But whereas there are often diffi- 
culties when the agreement is not by deed, the landlord in 
ſuch caſe may recover a reaſonable ſatisfaction in an action 
on the caſe, for the uſe and occupation of the lands. 
And if in evidence on the trial, any parol demiſe, or any 
agreement (not being by deed) whereon a certain rent 
was reſerved, ſhall appear; the plaintiff ſhall not there- 
fore be nonſuited, but may make uſe thereof as an evi- 
dence of the quantum of the damages to be recovered. 
1 G. 2. c. 19. J I4- 


Agreement not. 


by deed, 


5. So an action of debt may be brought againſt a tenant Rent reſerved 


for life, in purſuance of the ſtatute of the 8 An. c. 1 
which enacteth, that whereas before the ſaid ſtatute no 
action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
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Leaſe deter- 
mined. 


Leaſe renewed. 


Two diſtreſſes 
far one tent. 


Diſtre:s. 
for life or lives; it ſhall be lawful, for any perſon havin» 
any rent in arrear or due upon any leaſe or demiſe for life 
or lives, to bring an action of debt for ſuch arrears, in 
like manner as he might have done in caſe ſuch rent were 
, reſerved upon a leaſe for years. / 4. 

6. Perſons having rent in arrear, upon any leaſe deter- 
mined, may diſtrain for ſuch arrears after the determin. 
ation of the lcaſc, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in fix 
kalendar months after the determination of ſuch leaſe, and 
during the continuance of ſuch landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. 8 An. c. 14. / 6, 7. 

7. Whereas many perſons hold conſiderable eſtates by 
leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants; and whereas many of thoſe leaſes 


cannot be renewed without a ſurrender of all the under 


leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renew- 
ing of the principal leaſe ; it 1s enacted, that in ſuch caſe, 
the chief leaſes may be renewed, without ſurrendring all 
the under leaſes; and the like diſtreſs or entry may be 
had, as if the former chief leaſe had been ſtill kept on foot 
and continued, or the under leaſes had been renewed un- 
der ſuch new principal leaſe. 4 G. 2. c. 28. /. 6. 

8. Before the ſtatute of the 17 C. 2. c. 7. in caſe a 
diſtreſs was too little, where ſufhcient diſtreſs was to be 
had, a man could not diſtrain again, be the demand never 
ſo great; for it was his folly that at firſt he diſtrained no 
more. Mo. 7. Comb. 546. 

But now, by the faid ſtatute, in all cafes where the 
value of the cattle diſtrained ſhall not be found to be to 
the full yalue of the arrears diſtrained for ; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors, may diſtrain again for the reſidue of the ſaid arrears, 


So in like manner, where the diſtreſs is made by virtue 
of the warrant of a juſtice of the peace, in nature of an 
execution, And the diſtinction ſeemeth to be this: where 
a perſon hath an entire duty, he ſhall not ſplit the entire 
ſum, and diſtrain for part of it at one time, and for part 
of it at another time, and ſo toties guoties, for ſeveral 
times; for that is great oppreſſion, But if a man ſeiſeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why he ſhould 
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not afterwards complete his execution by waking a further 
ſeizure. Burrow. Mansfield. 589. 

9. If any diſtreſs and fale ſhall be made, for rent in Ditraning. 
arrear and due, when none is in truth due, the owner where no rent 
ſhall recover double value with full coſts. 2 V. Se. 1,0 
3 

125 i the diſtreſs be taken of goods without cauſe, 
the owner may make reſcous; but if they be diſtrained 
without cauſe, and impounded, the owner cannot break 
the pound and take them out, becauſe they are in the 
cuſtody of the law. 1 In/t. 47. 


IT. What goods may be diſtrained, and what not. 


1. Diftreſs for rent muſt be of a thing, whereof a va- Valuable pro- 


-Juable property is in ſomebody ; and therefore dogs, bucks, Per. 


does, conics, and the like, that are fere nature, cannot 
be diſtrained. 1 Inf. 47. | 

2. Altho' it be of valuable property, as a horſe ; yet Separate ſrom 
when a man or woman is riding on him, or an axe in a e perſon. 
man's hand cutting of wood, and the like, they are for that 
time privileged, and cannot be diſtrained. 1 I. 47. 

But it is ſaid, that if one be riding upon a horſe damage 
feaſant, the horſe may be led to the pound with the rider 
upon him. 1 Sid. 440, 442. 

And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (altho* they 
may for damage feaſant) ; but both cart and horſes may, 
if the man be not upon the cart. 1 Vent. 36. 

3. Valuable things ſhall not be diſtrained for rent, for Formaiatenance 
benefit and maintenance of trades, which by conſequent of trades. 
are for the commonwealth, and are there by authority of 
law: as a horſe in a ſmith's ſhop ſhall not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in an 
hoſtry, nor the materials in a weaver's ſhop for making of 
cloth, nor cloth or garments in a taylor's ſhop, not ſacks 
of corn or meal in a mill, nor any thing diſtrained for da- 
mage feaſant, for it is in cuſtody of the law ; and the like. 

I Iuſt. 47. 22 

In the caſe of Francis and Matt, T. 4 C. 3. Mr. Wyatt 
the landlord diſtrained for rent a chariot of Mr. Francis, 
who thereupon brought a replevy ; ſetting forth, that the 
coach houſe in which his chariot was taken, was pagt of 
certain other coach houſes and ſtables known by the ap- 
pellation of the Talbot livery ſtables, whereof one Matthew 
Ililkinfon was the tenant and occupier under a demiſe from 
the ſaid Mr. att for a term of years, at the annual rent 
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of 601: That Matthew Wiltinſan, during ſuch his oecu 


um of the premiſſes, uſed and followed the trade ws 
uſineſs of a common public livery ſtable keeper, for 
keeping gentlemen's horſes and ſetting up their coaches 


and carriages; That the plaintiff Mr. Francis ſet up his 


chariot there, at livery, with the ſaid Matthew IWilkinſen 
as at a common public livery ſtable keeper's ; and that the 
landlord Mr. Hyatt took his chariot, ſo ſtanding in the 
faid coach houſe, as a diſtreſs for rent due to him from 
the ſaid Matthew Wilkinſon, to the wrong and injury of 
the ſaid Mr. Francis. The queſtion was, Whether a 
gentleman's chariot, which ſtood in a coach houſe belong. 
ing to a common livery ſtable keeper, was diftrainable 
for rent due to the landlord from the livery ſtable keeper. — 
For the plaintiff Mr, Francis it was argued, that the livery 
{table is exactly upon the foot of a common inn, and in- 


titled to the ſame privileges and exemptions ; and is 


equally to be protected, upon the principles of neceſſity, 
utility, and convenience to the community; and if horſes 
and carriages are not privileged therein, it will put an end 
to that branch of commerce. And the common caſes 
were cited, of goods carried to a fair or market and the 
horſe carrying the ſame, of corn ſent to a mill, cloth to 
a taylor, wool ſent to be ſpun, ſtuffs ſent to a dyer, goods 


ſent by a carrier or left at a common wharf; all which 


are privileged from diſtreſs. —For the landlord, it was ar- 
gued, that theſe coach houſes are not in the nature of 
common inns, for the maſter of them is not bound to take 
in horſes and carriages as an innkeeper is, any more than 
the maſter of a public boarding ſchool is bound to receive 
all boarders, or a common brewer to ſerve all cuſtomers; 
That the right of putting up horſes and carriages in the 
one ariſes from private contract; in the other, from au- 
thority of law, which is the ground of the protection ex- 
tended to theſe houſes by law. If indeed the plaintiff's 
carriage had been ſent to a coachmaker's to be repaired, 
it might for the time have been privileged ; but here is no 
ſuch neceſſity. By hiring the coach houſe (whether by 
the week, the quarter, or the year) he becomes an under. 
tenant, and muſt be liable to the landlord's diſtreſs, as 
much as a man who hires an unfurniſhed room in a 
lodging houſe. —By lord Mansfield chief juſtice : What- 
ever may be the law of this caſe, it is worth the landlord's 
while, to conſider the conſequences of taking ſuch a 
diftreſs, which will ruin his eſtate, For if it ſhould be 
determined, that carriages and horſes ſtanding at livery 
are liable to be diftrained by the landlord for Gy the 

very 
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livery ſtables will be all deſerted and undone; for no pru- 
dent man will make himſelf liable to ſuch an hazard. 


Therefore let this caſe ſtand over for farther argument, 
and let the landlord in the mean time ſeriouſly conſider, 
how far in prudence he ought to pgeſs the queſtion. — 
But Mr. Francis perceiving the opinion of the court to be 
acainſt him, did not think proper to bring the matter to a 
further argument, And afterwards, in the Eaſter term 
following the landlord moved for judgment, and judgment 
was given for him, upon the ground of its being part of 
the profits of the premiſſes; which diſtinguiſhes it from 
the caſe of goods ſent to be manufactured, and the like. 


Bur. Mansf. 1498. Black. Rep. 483. 


4. Beaſts belonging to the plough ſhall not be diſtrained Tools of a man's 
(which is the ancient common law of England, for no man profeſſion. 


ſhall be diſtrained by the utenſils or inſtruments of his 

trade or profeſſion, as the axe of the carpenter, or the book 
of a ſcholar) while goods or other beaſts may be diſtrained. 
1 Inſt. 47. 

But this rule holds only in diſtreſſes for rent arrear, 
amerciaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 
3 Salk. 136. 

So in the caſe of Hutchins and Chambers, E. 31 G. 2. 
On a ſpecial verdict: Several geldings were diſtrained for 
the poor rate, which were ſtated to be beaſts of the plough 
and cart; when there were other goods more than ſuffi- 
cient to anſwer the value of the demand, It was ob- 
jected, that by the ſtatute of 51 H. 3. fl. 4. (which was 
alſo in affirmance of the common law) nene ſhall be dif- 
trained by his beaſts that gaigne his land. In the argument 
of this cauſe, it was obſerved, that this duty on the ſta- 
tute of the 43 Elia. is net a tax upon the land, nor pay- 
able out of it, but a charge upon the perſon: and it is a 
tax throughout the kingdom, and for publick benefit : 
That it is not to be conſidered upon the foot of a com- 
mon law diſtreſs : That the nature, deſign, and end of this 
publick duty, required the moſt effectual and ſpeedy re- 
medy that could be deviſed : That the reaſon why beaſts 
of the plough could not be diſtrained at common law, will 
not hold in the preſent caſe. This is ſimilar to an exe- 
cution, and eſſentially different from a diſtreſs at common 
law. By the common Jaw the diſtreſs could not be (old : 

It was only taken nomine pere; not as a ſatisfaction 
(which. this is) for the duty. The reaſons for the privi- 
jege do not now hold, Agriculture then wanted and re- 


quired 
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quired encouragement, and muſt have been impeded by 2 


common law diſtreſs: Now it doth not. Then, the. 


thing diftrained could not be ſold, and remained uſeleſs : 
Now, it may be fold. This diſtreſs is not taken as a 
pledge, or a mean to compel; but for a ſatis faction for 
the duty itſelf, a perſonal duty, and of a publick nature, 
—And by lord Aansfieid Ch. J. This ſeiſing is but partly 
analazous to the common law diſtreſs ; but is much more 
analagous to the common law execution. In the old 
common law diſtreſſes, which were in nature of a nomine 
pœnæ to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained his 
livelihood to be holden as a pledge.; becauſe that would 
have been taking from the man the only means he had 
of being able to pay the debt. But this reaſon doth not 
hold, where the things diſtrained may immediately be ſold 


by way of ſatisfaction ; which, tho* called a diſtreſs, jet 


really is, in this reſpect, an execution. And in caſes of 
execution, beaſts of the plough may be diſtrained, altho 
there be other ſufficient diftreſs. And the court were 
unanimouſly of opinion, that beaſts of the plough are 
diſtrainable under the ſtatute of the 43 Eliz. and ſuch like 
acts of parliament. Burrow. Mansfield. 579 

Things fixed e 5. Furnaces, cauldrons, or other things fixed to the 

the freehold freehold, or the doors or windows of a houle, or the like, 
cannot be diſtrained. 1 III. 47. 

Things fot 6. Things for which a replevin will not lie, ſo as to be 


r known again, as money out of a bag, cannot be diſtrained, 


2 Bac. Abr. 109. 
Corn or hay cut · But money in a bag fealed may be deſtrained ; for that 
the bag ſealed may be known again. 

7. By the 2 IF. ſeſſ. 1. c. 5. Perſons having rent arrear 
on any demiſe, leaſe, or contract, may ſeize and ſecure 
any ſheaves or cocks of corn, or corn looſe or in the ſtraw 
dr hay being in any barn or granary, or upon any hovel, 
ſtack, or rick, or otherwiſe upon any part of the land 
charged with rent, and may lock up or detain the ſame in 
the place where found, in the nature of a diſtreſs ; ſo as 
the ſame be not removed to the damage of the owner, out 
of the place where found and ſeized, but be kept there (as 
impounded) till replevied or ſold. /. 3. 

Lern or bay 8. Alſo by the 11 E. 2. c. 19. Ihe landlord may take 
* and ſeize corn, graſs, hops, roots, fruits, pulſe, or other 
product growing, as a diſtreſs; and the ſame may cut, ga- 

ther, make, cure, carry and lay up, when ripe, in the 

barns or other proper place on the premiſſes; and if there 

ſnall be no barn or proper place on the preniifles, then in 

any 
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any other barn or proper place which he ſhall procure, ſo 
near as may be to the premiſſes; the appraiſement whereof 
{hall be taken when cut, gathered, cured, and made, and 
not before. /. 8. ? 
And notice of the place where the goods fo diſtrained 
ſhall be lodged, ſhall in one week after the lodging thereof 
be given ro tne tenant, or left at the laſt place of his abode. 
f 7 Generally, whatever goods and chattels the landlord Cattle de- 
finds upon che premiſies, whether they in fact belong to the Paſtured 
yenant or a {tranger, are diſtrainable by him for rent; for 
otherwiſe a door would be opened to infinite frauds upon 
the landlord; and the ſtranger hath his remedy over by 
action on the cale againſt the tenant, if by the tenants de- 
fault the goods are dittrained, fo that he cannot render them 
when called upon. 3 Blachſt. 8. 
But on particular circumſtances perhaps a court of equity 
may relieve. As in the caſe of Fawkes and Joyce, T. 1 V. 


in the common pleas, a perſon driving ſheep to Londen to 


ſell, by agreement with a maſter of an inn, put them into 
the ground at ſo much a ſcore for a night, The landlord 
ſeeing them, aſked whoſe they were, but conſented to their 
ſtaying there, and afterwards diſtrained them for rent due 
to him from the maſter of the inn. And it was adjudged 
for the landlord. 3 Lev. 260. 2 Ventr. 50. But 
in the ſame caſe, upon a bil! for relief in equity, the lords 
commiſſioners ſeemed to think, that the grounds lying to the 
inn, and uſed therewith, ought to have the ſame privilege 
as the inn hath, and that paſſenger's cattle ought not ts 
be diftrainable there. 2 Vern. 129. And it appeared 
in this caſe, that on the landlord's coming and ſeeing the 
ſheep, he pretended to be angry. Upon which the owner 
offered to take out the ſheep, at whick time they were not. 
diſtrainable for the rent, having not been levant and 
couchant (that is, having not ſo long remained upon the 
ground, as to have laid down and riſen up again to feed). 


So that the court looked on the conſent as a fraud, to get 


them to be left all night, by which they became liable to the 
diftreſs. And it was decreed, that the landlord ſhould an- 
ſwer for the value of the ſheep, and pay coſts both in law 
and equity. Prec. Chan, 7- 

10. Where a ſtranger's beaſts eſcape into the land, Cattle eſcaped 
they may be diſtrained for rent, tho' they have not been en the premiſe 
levant and couchant, provided they are treſpaſſers: But if _ 
the tenant of the Jand is in default, in not repairing his 
fences, whereby the beaſts came into the land, the _— 

or 


Ce i SS 


So. Son > — 2 — — — 


— — 


TT on. IE NISEDSES 
———— — — 


— 


2 <> Ob: Aire — 
== —— 


Diſtreſs. 


lord cannot diſtrain ſuch beaſts, tho' they have been levant 


and couchant, unleſs he have cauſed notice to be given to 
the owner, and the owner ſuffers them to remaig there 
afterwards. Lutw. 364. 

But in caſe of an ancient ſeigniory, the lord may di- 
ſtrain cattle for ſervices, which eame in by eſcape, tho 
they were not levant and couchant, altho' it be in default 
of the fences, which the tenant of the land ought to 
maintain; becauſe the lord hath nothing to do with tha 
repairing of the fences, and he hath no remedy but by dif. 
treſs : But the owner may prevent the diſtreſs, by making 
freſh purſuit; for then the cattle remain as it were in his 
own poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp 
and Crews. | ; 

But in caſe of rent reſerved upon a leaſe for years, the 
landlord cannot diſtrain ſuch cattle, until they be levant 


and couchant ; for if the landlord had had the lands in his 


own hands, he ought to have repaired the fences; and 
when he puts in a leſſee, he ought by covenant to oblige 
him to repair : and therefore in that caſe, if the law would 
allow the landlord to diſtrain the cattle of a ſtranger which 


come in by eſcape, before that they be levant and couch- 


ant, it would be in effect to allow a man to take advantage 
of his own wrong. Therefore if the cattle come in by 
default of the owner of the cattle, then they may be di- 


ſtrained before they be levant and couchant; and if in de- 


Eattle damage 
calant 


fault of the tenant of the land, there they cannot be 


diſtrained until they have been levant and couchant, that 


is to ſay, for rent upon leaſes for years. And in ſuch caſe 
the landlord ſhall not take the cattle before that he has 
given notice to the owner, that they are upon the Jand 
liable to his diſtreſs; and if he doth not come to take them 
away, then they become diſtrainable, And by Trey 
chief juſtice; where the cattle efcape accidentally, there 


they are not diſtrainable, until they have been levant and 


couchant; but if they eſcape by default of their owner, 
they are diſtrainable the firſt minute. id. 

n the caſe of Brodon and Pierce. H. 1690, where a 

rent charge was arrear for 20 years, and cattle eſcaped out 
of the next ground, and were diſtrained; lord Nottingham 
(in equity) relieved againſt it. 2 Vern. 231. 
11. If ten head of cattle were doing damage, a man 
cannot take one of them and keep it till he be ſatisfied for 
the whole damage; but he may bring an action of treſpaſs 
for the reſt, 12 Med, 660. H. 13. W. Vaſper and 
Edwards, 
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If a man hath common for ten cattle, and he puts in 
more; the ſurpluſage above ten may be taken damage fea- : 
ſant. 1 Koll's Abr. 665. | 

If a man come to diſtrain, and ſee the beaſts in his 
ground, and the owner chafe them out, of purpole before 
the diſtreſs taken ; yet the owner of the ſoil cannot diftrain 
them, and if he doth, the owner of the cattle may reſcue 
them; for the beaſts muſt be damage feaſant at the time of 
the diſtreſs. 1 I. 161. 

For diſtreſs damage feaſant is the ſtricteſt diſtreſs that 
is; and the thing diſtrained muſt be taken in the very act: 
for if the goods are once off, tho' on freſh purſuit, the 
owner of the ground cannot take them. 12 Mad. 661. 


II. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in th: 
night, but in the day time; and ſo it is of a rent charge; 
but for damage feaſant, one may diſtrain in the night; 
otherwiſe, it may be, the beaſts may be gone before he can 
take them. 1 I. 142 | 

For before ſun riſing, or after ſun ſet, no man may 
diſtrain but for damage feaſant. Mirrour. c. 2. J. 26. 


IV. Where the diſtreſs ſhall le made. 


r. The king's officers, as ſnheriffs and others, ſhall not Church lands, 
take diſtrefſes in the fees wherewith churches in times paſt 
have been endowed ; but diſtreſſes may be taken in poſ- 
ſeſſions of the church newly purchaſed. 9 Ed. 2. c. . 
2. A man may diſtrain in places or lands within the on the premi#- 
fee, liable to diſtreſs, and not elſewhere. 52 H. 3. c. 51. ſcs. 
2 Inſt. 131. Mir. c. 2. ſ. 26. 
3. And by the 11 G. 2. c. 19. The landlord may di- On the common, 
ſtrain any cattle or ſtock of the tenant, depaſturing on any 
common appendant or appurtenant, or any ways belonging 
to the premiſſes demiſed. /. 8. | 
4. No perſon (except the king's officers) ſhall take di- In the highway. 
ſtreſſes in the king's highway. 52 H. 3. c. 15. 
And the reaſon is, becauſe the king's ſubjects oufht to 
have free paſſage, as well to fairs and markets, as about 
their other affairs. But yet this ſhall not, be taken, to 
make the diſtreſs utterly unlawful, ſo as to take advantage 
thereof in bar to an avowry, but to this purpoſe, that if 
the lord diſtrain in the highway, the tenant may have an 
action againſt him upon this ſtatute. 2 Inf. 131, 132. 


5. But 


462 


Carried off the 
pemifles, k 


Diſtreſs. 

5. But by the 11 G. 2. c. 19. If any tenant for lifes 
years, at will, ſufferance, or otherwiſe, ſhall fraudulently 
or clandeſtinely convey off the premiſles his goods or 
chattels, to prevent the landlord from diſtraining ; ſuch 
landlord, or any perſon by him lawfully impowered, ma 
in 30 days next after ſuch conveying away, ſeize the fame 
wherever they thall be found, and diſpoſe of them in ſuch 
manner, as if they had been diſtrained on the premiſſes. 


. 

But no landlord ſhall diſtrain any goods ſold bona fide, 
and for a valuable conſideration, before ſuch ſeizure made, 
to any perſon not privy to ſuch fraud. 2. 

And if any tenant ſhall fo fraudulently remove and con- 
vey away his goods or chattels, and if any perſon or per- 
ſons ſhall wilfully and knowingly aid or aſſiſt him in ſuch 


fraudulent conveying away or carrying off of any part of 


his goods or chattels, or in concealing the ſame; eve 
perſon ſo offending ſhall forfeit to the landlord double the 
value of ſuch goods, to be recovered in any court of record 
at Weftminfter. ſ. 3. | 

But if the goods and chattels fo fraudulently carried off 
or concealed thall not exceed the value of 501, the landlord 
or his agent may exhibit a complaint in writing (A) before 
two juſtices of the peace of the ſame county or diviſion, 
reſiding near the place where ſuch goods and chattels were 
removed, or near the place where the ſame were found, not 


being intereſted in the lands or tenements whence ſuch 


goods were removed ; who may ſummon (B) the parties 
concerned, examine the fact and all proper witneſſes upon 
oath, (or if it 1s a quaker, upon affirmation required by 
law ;) and in a ſummary way determine whether ſuch per- 
ſon or perſons be guilty of the offence, with which he or 
they are charged, and to enquire in like manner of the value 
of ſuch goods and chattels; and upon full proof of the 
offence, by order (C) under their hands and ſeals the ſaid 
juſtices ſhall adjudge the offender or offenders to pay double 


the value of the ſaid goods and chattels, to ſuch landlord, 


his bailiff, ſervant, or agent, at ſuch time as the ſaid juſtices 
ſhall appoint : and if the offender or offenders, having no- 
tice of ſuch order, ſhall refuſe or neglect ſo to do, they 
ſhall by their warrant (D) levy the ſame by diſtreſs : and 
for want of ſuch diſtreſs (E) may commit the offender or 
offenders to the houſe of correction (F) there to be kept to 
Hard labour, without bail or mainprize, for the ſpace of fix 
months, unleſs the money ſo ordered to be paid as afore- 


faid ſhall be ſooner ſatisfied, / 4. 
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Perſons aggrieved by order of ſuch juſtices, may appeal 
to the next general or quarter ſeſſions; who may give coſts 
to either party. /. 5. 

And where the party appealing ſhall enter into recogni- 
zance, with one or two ſureties, in double the ſum ſo or- 
dered to be paid, with condition to appear at ſuch ſeſſions; 
the order of the juſtices ſnall not be executed againſt him 
in the mean time. /. 6. 

T. 29 & 30 G. 2. K. and Biſex. Order made by two 
juſtices, reciting that a complaint had been made to them 
in writing, by A. Clavey againſt J. Biſſex, that he the ſaid 
Clavey demiſed his eſtate in the pariſh of Helley in the county 
of Somerſet, to William Thatcher, at the yearly rent of 44 1, 
and that there was due and in arrear from Thatcher to him 
for rent of the ſaid eſtate, on the fifth day of April laſt, 
24] 15s 8;d; and that he the faid Clavey would have di- 
ſtrained the goods and chattels of the ſaid VJ. Thatcher 
upon the ſaid eſtate, in order to obtain ſatisfaction of the 
faid rent; but to prevent him from ſo doing, the ſaid Biſſex, 
on or about the 27th, 28th, and 29th days of Augu/t laſt, 
did knowingly and wilfully aid and affiſt the ſaid Thatcher, 
in fraudulently conveying and carrying off from the ſaid 
eſtate his the ſaid Thatcher's good and chattels, and alſo in 
concealing the ſame, being under the value of 501, that is 
to ſay two cows, one heifer, and ten hundred weight of 
eheeſe, of the value of 201; whereby the ſaid Clavey was 
prevented from diſtraining the ſame, in order to obtain 
ſatisfaction for the ſaid rent, and contrary to the ſtatute 
11 G. 2. ; and therefore praying us to grant him our 
warrant of ſummons, requiring you the ſaid J. Biſſexæ to 
appear before us, and that we would examine the fact, 
and thereupon make ſuch order therein for his relief, as 
the ſaid ſtatute directs and requires, and as ſhould be 
agreeable to juſtice } Whereupon we the faid juſtices, reſid- 


ing near the ſaid eſtate from whence the ſaid goods and cat- 


tle were removed, and neither of us any way intereſted in 
the ſaid eftate, did iſſue our warrant of ſummons, requir- 
ing you the ſaid J. Biſſeæ to attend us thereon to anſwer 


the ſaid complaint; and you having attended accordingly, 


and we in your preſence having examined the witnetles 
produced by the ſaid A. Clavey upon oath, and heard what 
was alledged by you in your defence, do adjudge that the 
ſaid complaint is true; and that the ſaid goods and cattle 
of the ſaid /. Thatcher, which you fo aided and afliſted 
in conveying and carrying off from the ſaid eſtate, and 
allo in concealing the ſame, were of the value of 201, and 
kat you have thereby forfeited double of the value of = 
al 
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ſaid goods and cattle, being the ſum of 4ol, to the faid 
complainant . Clavey, by virtue of the ſaid ſtatute : We 
therefore in purſuance of the ſaid ſtatute, do adjudge, 
order, and require you the faid F. Biſſex, within the ſpace 
of three days from the date hereof, to pay to the ſaid 4. 
Clavey the ſum of 4ol, which if you ſhall neglect to do, 
ſuch further proceevings will be then had againſt you to 
inforce the payment thereof, as the ſaid ſtatute directs and 
requires. Given under our hands and ſeals, this fifth da 
of Januar) 1756.— This order was aftirmed by the ſeſſions 
upon appeal. Both the orders were removed by cert:zrar; 


into the king's bench. It was moved to quaſh the ſame, 


Objectioas taken: 1. The complaint is ſaid to be taken in 
writing, but not upon oath. 2. It is only ſaid, that he 
demiſed to V. Thatcher ; but not ſaid for what eſtate or 
term. 3. It is ſtated, ſo much was due for rent, but not 


ſaid for what term; it might be due 20 years ago: it is 


not ſtated to be due, when Thatcher removed his goods, 
4. The words of the order are, goods and cattle; of the 
ſtatute, goods and chattels. 5. No certain time is alledged 
when the defendant aided and aſſiſted; only ſaid, on or 
about the 26th, 27th, or 28th of Huguſt. 6. Not ſtated 
that Thatcher did carry off his goods: only that Brſſex did 
aid and aſſiſt him in carrying them off. 7. They adjudge 
the complaint true, but do not ſtate the evidence : and this 
is a conviction, not an order: and for any thing that ap- 


pears, it might be upon Clavey's evidence alone. 8. It is 


not ſtated that the goods were under the value of 501, 
which is the ground of the juſtices juriſdiction. g. The 
words of the ſtatute are, if any perſon ſhall be a tenant of 
any lands, tenements, or hereditaments : the word uſed 
in the order is Hate; which may be a thing incorporeal, or 
may mean the intereſt in the land, and ſo not within the 
ſtatute. 10. It ſhould appear, whether the landlord has 
a right to diſtrain: by the 8 Anu. c. 14. the landlord may 
diſtrain at any time within ſix months after the expiration 
of the term: it doth not appear theſe ſix months were not 
expired; and if they were, this is no offence, After 
conſideration, Mr. juſtice Deniſon delivered the reſolution 
of the court: I think the moſt material objection is, whe- 
ther this is an order or a conviction. If a conviction, the 
evidence ought to have been ſet out. And there has been 
no doubt (notwithſtanding the caſe of K. and Pulleme, 
1 Salt. 369.) that in a conviction the evidence muſt be ſet 

out, that the court may judge upon it. So it was held by 

lord. Hardwicke in the cafe of X. and Ll:yd, Str. ggb. and 

in that caſe it was objected, that as it ſubjected the party 
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to a penalty, tho' in the ſtatute it was called an order, yet 
it ſhould be con ſtrued as a conviction : but the court faid, 
every act of the juſtices, which ſubjects the party to a 
penalty, ſhall not be conſtrued as a conviction. X. and 
Venables, Str. 630. 2 L. Raym. 1406. upon the ſtatute 
for licenſing alehouſes, confidered as an order. X. and 
Blackwell, M. 4 Geo. which the court ſaid was a ftrong 
caſe, and mult be conſidered as an order. I underſtood 
from my lord Haydwice, in the caſe of &. and Lloyd, that 


his ground of the difference was founded upon the expreſ= 


ſions of the ſtatute, and not upon the penalty; as where 
the words of the ſtatute are, of which he ſhall be con- 
« yicted,”” it is to be conſtrued as a conviction. Here it 
is extremely ſtrong ; the ſtatute calls it an order: and in 
the nature of it, it is an examination upon a complaint. If 
the party was never ſummoned, this court upon affidavit 
will grant an information againſt the juſtices : but the 
ſummons need not be ſet out; and the court will intend 
the juſtices have done right, in caſe the contrary does not 
appear upon the face of the order. As to the 1tt objection : 
this is not an information, but a complaint: when the 
party is ſummoned, the witneſſes are to be examined upon 
oath, but the complaint need not be upon oath. In an- 
ſwer to the 2d objection: as the order has followed the 
words of the ſtatute, we will not intend it a caſe wherein 


the juſtices had not a juriſdiction. The court will not, in | 


caſe of an order, intend that the juſtices have done wrong. 
As to the third objeCtion : it is tufficiently alledged, in an 
order; his aſſiſting the tenant to carry away the goods, 
as it is here alledged, is ſufficient to ſhew the rent conti - 
nued then to be in arrear; and the rather, as the defendant 
might have availed himſelf of the rent paid, by proving it 
before the juſtices. - I much doubt, whether in a declara- 
tion it would not be ſufficient to ſay, the rent was in 
arrear at ſuch a day; and I think it would lie upon the 
defendant to prove that the rent does not remain in arrear. 
As to its not being ſaid, for what time the rent was due 
this is mere matter of form. As to the 5th objection: 
about, in common parlance, means in this caſe three days 
or near it, 
goods away. The days are not material, even in legal 
proceedings. 1 L. Raym. 581. And in the caſe of K. and 
Simpſon, H. 3 Geo. 2. Str. 46. the day and hour in a con- 
viction are not material. By this ſtatute no time is limited, 
when the complaint ſhall be made: it may be made at any 
time, Suppoſe that the defendant had paid the penalty on 
a different complaint made, he might eaſily have ſhewn it. 

Vor. I. H h As 
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As to the 6th: the anſwer is obvious; If Thatcher had 
not carried his goods away, the defendant could not have 
aided in carrying them, Ihe ſtatute makes two offences; 
one, carrying the goods away; the other, aiding in car- 
rying them away. It is only neceſſary here to ſtate the 
offence which the defendant had been guilty of, which this 
order does in the words of the ſtatute. In the caſe of X. 
and Monk, AM. 13 Geo. 2. there was a conviction for aiding 
and affiſting in killing a buck. It was objected, that it 
was not charged the buck was killed. But the court held, 
that as the conviction was in the words of the ſtatute, it 
was ſufficient. And the court held they were all principals, 
as well thoſe that killed the buck, as thoſe that aſſiſted. 
And this was the cafe of a conviction. All the other 
objections may have this general anſwer ; that in the caſe 
of orders, where the juſtices have juriſdiction, we will 
intend they have acted right; and if they have done wrong, 
they may be puniſhed by an information. Let the 
orders be confirmed. MS. 

So in the caſe of X. and Middleburſt, T. 30 & 31 G. 2. 
Two juſtices make an order againſt one T homas Middle- 
hurſt, for wilfully and knewingly aiding or aſſiſting John 
Cheſlerton, the tenant of Sir Thomas Fleetwood, in fraudu- 
lently removing and conveying away five cows and other 
goods, or in concealing the ſame. Which order, on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two objections: 1. The whole 
adjudication refers to the complaint of ne Thomas Weſton, 
wherein there is no charge upon Cheſterton the tenant at 
all: neither is it ſtated, that Cheſterton the tenant did re- 
move the goods. 2. The act creates two offences, v:z. 
aſſiſting in removing, and aſſiſting in concealing the goods. 
Now, it is not ſpecifically charged upon the defendant 
Middlehurft, that he wilfully and knowingly did either of 
theſe two things: It is only alledged that he wilfully and 
knowingly did one or the other. In 1 Salt. 371. Rex v. 
Stacker, an indictment for forging, or cauſing to be forg- 
ed, was holden ill, becauſe the charge was in the disjunc- 


tive. So, 2 Haw. 225. An indictment charging a man 


disjunctively, is void. For the offences are diſtinct ; and 
it appears not, of which of them the defendant is accuſed, 
So here, it doth not appear, of which of the two offences 
the juſtices have convicted him. On a rule to ſhew 
cauſe, To the iſt objection, that'it is not deſcribed ſut- 
ficiently what the offence is; it was anſwered, that this 
is an order; and the court will notintend it to be ill. Io 
the ad objection, as to the charge being in ede 
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that he aſſiſted the tenant in removing er concealing the 
goods, it was anſwered, that the crime and the puniſhment 


50 are the ſame upon both; and the defendant was heard. 
188 By lord Mansfield Ch. J. Upon indictments, it hath been 
me determined, that an alternative, charge is not good (as, 
tus forged or cauſed to be forged) ; tho' one only need be 
K proved, if laid conjunctively (as, forged and cauſed to be 
ing forged) : but I do not ſee the reaſon of it: the ſubſtance 
dy is exactly the ſame ; the defendant muſt come prepared 
. againſt both: and it makes no difference to him in any 
970 reſpect. But this is an order: and being good in ſubſtance, 
pals, needs not be literally ſo ſtrict.— And by the court, the 
ſted. rule to ſhew cauſe was diſcharged, and conſequently both 
ther orders aſhrmed. Burrow, Mansfield. 399. | 
calc THE following form of a conviction, drawn by the late 
will Mr. ſerjeant Poole, ſeeming to be very accurate and judi- 
ONS) cious, may be uſeful as a precedent in this and other like 
t the caſes. © Lancaſhire, to wit. Be it remembred, that 
G on the 25th day of September in the twelfth year of the 
ö wa reign of our lord the preſent king, at Liverpecle in the 


county of Lancaſter, Samuel Brawn of Liverpoole aforeſaid 
cometh before us Fohn Goodwin and Richard Gildart eſquires, 
juſtices of the lord the preſent king aſſigned to keep the 
peace in and for the county aforeſaid, and alſo ta hear and 
determine divers felonies, treſpaſſes and other offences 
committed in the ſaid county, and reſiding near to the 
cloſe from whence, the mare herein after mentioned was 
conveyed away, we or either of us not being intereſted in 
that cloſe, and then and there exhibiteth before us a cer- 
tain complaint in writing againſt John Elliſon of Liverposle 
aforeſaid labourer, by which he giveth us to underſtand 
and be informed, that he the ſaid Samuel Brown, on the 
ſecond day of February in the year of our Lord 1738, at 
Liverpoole aforeſaid, had demiſed to one Thomas Euiſon a 
certain cloſe of paſture called containing by eſtima- 
tion acres, with the appurtenances, of the ſaid 
4 Samuel, ſituate, lying, and being in Liverpoole aforeſaid, . 
— near to à certain place there ealled The Loggerheads, to 


ky —_ hold the ſame to the ſaid Thomas Elliſon from thenceforth 
, 900 far one whole year from thence next enſuing and fully to 

er , A be compleat and ended, at and under the yearly rent of fix 
en pounds ſeventeen ſhillings and ſixpence, to be paid by the 

4 of lad Thomas Elliſon. to the ſaid Samuel at two payments in 


t this the year, to wit, upon the firſt day of Auguſt and upon 

To the ſecond day of February called Candlemaſs- day by equal 
Rive portions, the firſt payment whereof was to begin and be 

4 * made on the firſt day of Auguſt then next following; anda 
| Hh 2 that 
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that by virtue of that demiſe the ſaid Thomas Elliſin entred 
into the ſaid cloſe and was poſſeſſed thereof; and that on 
the firſt day of Auguſt now laſt paſt, the fum of three pounds 
eight ſhillings and nine pence of the rent aforeſaid was and 
became due and in arrear to the ſaid Samuel Brown from 
the ſaid Thomas Ellifon for half a year ended at that day in 
the year aforeſaid and yet is unpaid; and that after the 
ſaid ſum of three pounds eight ſhillings and nine pence of 
the rent aforeſaid ſo became due and in arrear to the ſaid 
Samuel Brown, and whilſt the ſame was due to him and un- 
paid, to wit, on the day of Auguſt now laſt paſt, 
one bay mare of the ſaid Thomas Elliſan, under the value 
of 501, that is to ſay, of the value or price of four pounds 
and four fhillings, was depaſturing and feeding upon the 
laid demiſed premiſſes, and was then ſubject and liable to 
be taken as a diſtreſs for the ſaid arrear of rent fo due and 
payable ; and that the faid Thomas Elliſon, to prevent the 
faid Samuel Brown from diſtraining the ſaid mare for the 
ſaid arrear of rent ſo reſerved due and payable as aforeſaid, 
afterwards, that is to ſay, on the ſame day and year laſt 
mentioned, fraudulently and clandeſtinely conveyed away 
the ſaid mare off and from the ſaid demiſed premiſſes, and 
hath ever ſince that time concealed the ſame; and that 
one John Elliſon of Liverpoole aforeſaid labourer, well 
knowing the premiſſes, did wilfully aid and aſſiſt the ſaid 
Thomas Ellifen, in the fraudulent conveying away the faid 
mare off and from the ſaid demiſed premiſſes, and in con- 


cealing the fame; and thereupon, afterwards, that is to 


ſay, on the ſixth day of October in the ſame year, at Liver- 
Poole aforeſaid, the ſaid Fohn Elliſon and the ſaid Samuel 
Brown, being in that behalf in due manner ſummoned, 
come before us the faid juſtices in their proper perſons on 
occaffon of the ſaid complaint; And one Richard Bradley 
and one Chriſtopher Clitherall, being credible witneſles in 
that behalf, likewiſe then and there come before us, and 
then and there take their corporal oaths, and each of them 
then and there taketh his corperal oath, upon the holy 
goſpel of God, to ſpeak the truth of and upon the premiſſes 
in the ſaid complaint ſpecified, before us the faid juſtices 
then having ſufficient power and authority to admi- 
niſter - the ſaid oaths to them the ſaid Richard Bradley 
and Chriſtopher Clitherall in that behalf; and the ſaid Rich- 
ard Bradley and Chriſtopher Clitherall then and there are ex- 
amined before us upon their ſaid oaths, and each of them 
is examined before us upon his oath of and upon the pre- 
miſſes in the ſaid complaint ſpecified ; and the ſaid John 
Allſon being then and there preſent before us the ſaid juſ- 
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tices in his proper perſqu on occaſion of the (aid com- 

plaint; and the complaint aforefaid and the examination 

of the ſaid Richard Bradley and Chriſtopher Clitherall of and 

upon the premifles, and the evidence of the ſaid Richard 
Bradley and Chriftepher Githerall thereupon then and there 

given upon their ſaid oaths, being heard and fully under- 

ſtood by the ſaid Jahn Hiliſon; he the ſaid John Elliſon by 
us the ſaid juſtices is then and there required if he hath or 
knoweth any thing to ſay for himielt, why he the ſaid John 
Elliſen ought not to be convicted of the premiiles aforeſaid 
above laid to his charge; and becauſe upon hearing and 

fully underſtanding the ſaid complaint and the evidence of 
the ſaid Richard Bradley und Chriſtopher Clitherail of and 
upon the premiſſes given before us upon their aid 
oaths, and alſo upon hearing and fully underſtanding all 
and ſingular the matters and things by the faid John Elliſon 
alledged in his defence of and upon the premiſſes, it appears 

manifeſtly to us, that the ſaid Jahn Elliſon is guilty of the 
premiſſes above laid to his charge in manner and form as 
by the ſaid complaint is above alledged; and becauſe upon 
enquiry made by us the ſaid two juſtices on the oath of 
the ſaid Chri/topher Clitherall in that behalf likewiſe in due 
manner taken before us the ſaid juſtices then having power 
and authority to adminiſter that oath to him the ſaid 
Chriſtopher in that behalf, it manifeſtly appears to us the 
ſaid juſtices, that the ſaid mare in the ſaid complaint 
mentioned, at the time of conveying the fame away as in 
the ſaid complaint is mentioned was of the value of four 
pounds and four ſhillings of lawful money of this realm: 
Therefore it is conſidered by us the faid juſtices, and we 
the ſaid juſtices do order and adjudge, that the faid John 
Elliſan be convicted of the premiſſes by the complaint afore- 
laid fo as aforeſaid laid to his charge; and that he pay to 
the ſaid Samuel Brown the ſum of eight pounds and eight 
ſhillings of lawful money of Great Britain on the — 
day of now next enſuing, being double the value of 
the ſaid mare in the ſaid complaint mentioned, according 
to the form of the ſtatute in that behalf made and provided. 
In witneſs whereof we the ſaid juſtices have hereunto put 
our hands and ſeals this ſixth day of October in the thirteent 

year or the rcign of our tord George the ſecond king of 
Great Britain, France, and Ireland, defender of the faith, 
and ſo forth, and in the year of our Lord one thouſand ſeven 
hundred and thirty nine.“ 
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470 Diſtreſs. 
V. That reaſonable diſtreſs ſhall be taken. 


Diftrefs to be Diſtreſſes ſhall be reaſonable, and not too great; and 
rezjunable.  * he that taketh great and unreaſonable diſtreſſes, ſhall be 
grievouſly amerced. 52 H. 3. c. 4. | 
For example, if the lord diſtrain two or three oxen for 
12 d, or the like ſmall ſum, and the owner bring a replevy 
of the oxen, and the lord avow the taking of them for the 
12d; of his own ſhewing, he ſhall make fine: or the party 
may have his action upon this ſtatute, 2 Int. 107, 
If the lord diſtrain an ox, or horſe, for a penny; if 
there were no other diſtreſs upon the land holden, the 
diſtreſs is not exceſſive: but if there were a ſheep, or a 
ſwine, or the like, then the taking of the ox or horſe is 


exceſſive, becauſe he might have taken a beaſt of leſs va- 
lue. 2 ſnft. 107. 


VI. Manner of taking diſtreſs. 


Breaking gates. . Gates or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 {z/?. 161, 

2. Nor may the leſſor enter into the tenant's houſe, un- 
leſs the doors are open. Read, Diſtr. 2 Bac, Abr. 111 
Upon a queſtion about taking a diſtreſs, it was held by 
the lord chief juſtice Hardwicke, at the ſummer aſſizes at 
Exeter, 1735, that a padlock put on a barn door could not 
. be opened by force, to take the corn by way of diſtreſs. 

9 Viner. 128. | 
But if the outer door of an houſe is open, one may 
break an inner door to take a diſtreſs. Caſes in the time of 
lord Hardwicke. 168. 


Aid of the con- 3. Where any goods or chattels fraudulently or clan- 
Rables and quſ: deſtinely conveyed or carried away, ſhall be put, placed, 
or kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, 
or place, locked up, faſtened, or atherwiſe ſecured, ſo as 

to prevent ſuch goods or chattels from being taken and 

ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 

for the landlord, or his ſteward, bailiff, receiver, or other 

« perſon or perſons impowered, to take and ſeize, as a di- 

ſtreſs for rent, ſuch goods and chattels (firſt calling to his 

aſitance the conſtable, headborough, bortholder or other 

peace officer of the hundred, diſtrict or place, where the 

fame ſhall be ſuipected to be concealed,” and in caſe of a 

dwelling houſe, oath being alſo firſt made (G) before a 

juſtice of the peace, of a reaſonable ground to ſuſpect that 

1uch goods or chattels are therein) in the day time to break 

open (H) and enter into, ſuch houſe, barn, ſtable, out- 

| houſe, 
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houſe, yard, cloſe, and place; and to take and ſeize ſuch 
oods and chattels for the ſaid arrears of rent, as he might 


_ have wo" if they had been in any open place. 11 C. 2. 
c. 19. / 7. | 
But do it be in this caſe where the goods are clan- 
for deſtinely conveyed, it may ſeem from what hath been ſaid, 
IE that the landlord hath no mean to come at the goods in 
the order to make diſtreſs, if the tenant ſhall think fit to lock - 
ty up his gates, and ſhut the doors: And the like may be ob- 
ſerved in caſes of diſtreſs for the levying a penalty, by war- 
; if rant of juſtices of the peace (unleſs ſuch penalty, or part 
the thereof, be given to the king.) Which matter may ſeem 
uh to require ſome conſideration, 
rg 4. If a landlord comes into a houſe, and ſeizes upon Part in the name 
we ſome goods as a diſtreſs, in the name of all the goods of ef che whole. 
the houſe ; that will be a good ſeizure of all. 6 Mod. 
215. 5 
nor VII. Diftreſs how to be demeaned. 
1. By the 52H. 3. c. 4. None ſhall cauſe any diſtreſs that Impounding off 


he hath taken, to be driven out of the county where it was taten: the premiſſes. 
b and if one neighbour do ſo to another of his own authority (as 
4 for damage feaſant, or rent charge, 2 Inſt. 106.) he ſhall 
make fine as for a thing done againſt the peace; and if the lord 
fo preſume to do againſt the tenant, he. ſpall be grievouſly puniſhed 
'by amerciament. 
% Before this act, at the common law, a man might have 
ö, driven the diſtreſs to what county he pleaſed : which was 
of miſchievous, for two cauſes; 1. Becauſe the tenant was 
bound to give the beaſts being impounded in an open 
4 pound ſuſtenance, and being carried into another county, 
wy by common intendment he could have no knowledge where 
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25 they were. 2. He could not know where to have a re- 
* plevy; but the party was, before this ſtatute, driven to his 
ful action upon his caſe, 2 Int. 106. 
6 And albeit this ſtatute be in the negative, yet if the te- 
di. nancy be in one county, and the manor in another county, 
3 the lord may drive the diſtreſs which he taketh in the te- 
5 nancy to his manor in the other county; for that the te- 
* nant is out of both the ſaid miſchiefs: for the tenant by 
. doing of ſuit and ſervice to the manor, by common in- 
a tendment may know what is done there, and therefore may 
ag give his beaſt ſuſtenance. And to know where to have 
1 5 his replevy, the bailiff of the manor uſually drives the cat- 
10 tle diſtrained to the pound of the manor. And hereby it 
2. is to be noted, that a caſe out of the miſchief, is out of 
3 | 


Hh 4 the 
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the meaning of the law, tho' it be within the letter. 
2 1njt. 106. 

And by the 1&2 P.& M. c. 12. It is further enaQted, 
that no dijtreſs of cattie hall be driven out of the hundred, rape, 
wapentake, or lathe, where fuch dijtry/s ſhall be taken, except 
it be te @ pound overt within the ſame ſhire, nat «bove three 
miles diſtant fram the place where the ſaid diſtreſs was taken ; 
and no cattle or other goods diſtrained for any cauje at in time, 
ſhall be impounded in ſeveral places, whereby the atener may be 
conſtrained ta ſue ſeveral replevies ; on pain of 100s to the part) 
grieved, and treble dzmages. 1. 1. 

T. 21G. 2. Gimbar: and Pelab. The defendant juſti- 
hed impounding cattle damage feaſant. And on evid-acc 
it appeared, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. beld, 
it did not make him a treſpaſter, though it ſubjected him 


to the penalty of the ſtatute of the 1 & 2 P. & M. Str. 


1272. 

al a pound is either overt or open, as in a pinfold 
made for ſuch purpoſes, or in his own cloſe, or in the 
cloſe of another by his confent; and it 4s therefore called 
open, becauſe the owner may give his cattle meat and 
drink, without treſpaſs to any other, and then the cattle 
muſt be ſuſtained at the peri! of the owner: Or it is a 


pound covert or cloſe, as to impound the cattle in ſome 


part of his houſe ; and. then the cattle muſt be ſuſtained 
with meat and drink at the peril of him that diſtraineth, 
and he ſhall not have any ſatisfaction therefore. 1 
Inſt. 47. | 

But if the diſtreſs be of utenſils of houſhold, or ſuch 
like dead goods, which may take harm by wet or weather, 
or be ſtolen away; there he muſt impound them in a houſe, 
or other pound covert, within three miles in the ſame coun- 


ty; for if he impound them in a pound overt, he muſt an- 


Impaunding on 
the premiſſes. 


Uſing the goods | 


chſtrained. 


ſwer for them. 1 Inft. 47. 

2. By 11 G. 2. c. 19. Any perſon diſtraining, may im- 
pound or otherwiſe ſecure the diſtreſs, of what kind ſo- 
ever it be, in ſuch place, or on ſuch part of the premiſſes, 
as ſhall be moſt convenient; and may appraiſe, and ſell 
the ſame, as any perſon before might have done off the 
premiſles, /. 10, 

3. Cattle diſtrained may not be worked or uſed, unleſs 
for the owner's benefit, as a cow milked, or the like ; much 
leſs may they be abuſed or hurt. Gro. Fac. 148. 

And it hath been ſaid in this caſe, that even a cow may 
not be milked ; for tho* the cow be better for this, yet ho 
who took the diſtreſs ought nct to do good to the owe 

4 with- 
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without his conſent, and perhaps the owner would haye 
come before any damage came by this to the cow; and if 
it periſh by this, yet he who took the diſtreſs may diſtrain 
again. 2 Bac. Ar. 112. 


4. So it the diſtreſs be loſt by the act of God: as if the Diareſi dying, 


diſtreſs dies in the pound, without any default in the 
diſtrainer; in ſuch caſe, he who made the diſtreſs may 
diſtrain again. 1 Sa. 248. 
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5. It is the diftraincr's own fault, if he puts the diſtreſs Killed. 


in a pound which will not hold it; but he cannot juſtify 
the tying of cattle in the pound; and if he ties a beaſt, 
and it is ſtrangled, he muſt pay damages. 1 Salk. 248. 


VIII. Of reſcous and pound breach. 


1. By the common law, if a man break the pound, or Reſcous an 
the lock of it, or part of it, he greatly offendeth againſt pound breach. 


the peace, and doth treſpaſs to the king, and to the lord 
of the fec, and to the iheriffs, and hundredors, in breach 
of the peace, and to the party, and to the delaying of 
juſtice z and therefore hue and cry is to be levied againſt 
him, as againſt thoſe who break the peace. Mir. c. 2. 
J. 26. And the party who diſtrained may take the goods 


again, whereſoever he ſhall find them, and impound them 


again. 1 Inſt. 47. 

2. And by ſtatute, on any pound breach or reſcous, of 
goods diſtrained for rent, the perſon grieved thereby, ſhall 
in a ſpecial action upon the caſe, recover treble damages 
and coſts againſt the offender, or againſt the owner of the 
goods, if they be afterwards found to have come to his uſe 
or poſſeſſiun. 2 . c. 5. .. 4. | 


Treble damages and coſts] In the cafe of Sir Wilfred Lato- 
fon v. Storey, M. 6 . It was adjudged, that the coſts 
ſhall be trebled as well as damages. L. Raym. 20. 

3. When a man hath taken diſtreſs, and the cattle diſ- 
trained, as he is driving them to the pound, go into the 
houſe of the owner ; if he that took the diſtreſs demand 
them of the owner, and he deliver them not, this is reſcous 
in law. 1 Inſt, 161. 


IA. Replevying the diſtreſs, 


1. It is worthy of obſervation, how provident the law 
is, that mens beaſts, cattle, or other goods be not unjuſt- 
ly or exceſſively diſtrained ; and if they be, that deliver- 


ance be ſpeedily made of them by replevy (or taking "= 
0 


Replevy. 
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Dilreſs. 


the pledge): otherwiſe the huſbandry of the realm, and 


mens other trades, might be overthrown or hindred. 
2 Inf. 137. | 

2. To which purpoſe, it is enacted by the 1& 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his firſt 
county day, or in two months after he hath received his 
patent of office, appoint and proclaim in the ſhire town 
four deputies at the leaft, dwelling not above 12 miles 
one diſtant from another, to make replevies; on pain of 
51 for every month that he ſhall lack ſuch deputy or de- 


puties, half to the king, and half to him that ſhall ſue in 


any court of record. /. 3. 

3. And the fheriff, or other officer having authority to 
grant replevins, ſhall in every replevin of a diftreſs for 
rent, take in his own name, from the plaintiff and two 


ſureties, a bond in double the value of the goods diſtrain- 


ed, to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuit with effect, and without 


delay, and for duly returning the goods diftrained, in caſe 
à return ſhall be awarded; before any deliverance be made 


of the diſtreſs; and the ſheriff ſhall aſſign ſuch bond 16 the 


abu ant, or perſon making conuſance. 11 G. 2. c. 19. 1. 23. 


Sheriff or ether officer] T. 18 G. 3. Richards and Atton, 


A rule was made on Foſeph Garmeſm the replevin clerk, 
. Robert Feffreys the under ſheriff, and Edward Pembury the 


clerk of the county court, to diſcover the names of the 
pledges taken upon granting the replevin in this cauſe, 
and to ſhew cauſe war they ſhould not pay the defendant 


571 155, being the damages and coſts recovered by him 
in this cauſe, together with the cofts of the application. 


The diſtreſs was for rent; and on replevin brought, the 
defendant had a verdict with the damages and coſts above- 


mentioned. On application to Garmeſon for the names of 
the pledges, he from time to time evaded and delayed fo 


doing; having it was ſuppoſed taken none, or at leaſt in- 
ſufficient ſureties; and being (as it was ſworn) attorney 


for the plaintiff in this action. On ſhewing cauſe, Gar- 
meſon made an affidavit of his illneſs and inability to do ayy 
buſineſs. The under-ſheriff and county court clerk ſhew- 


ed for cauſe, that they were intirely ignorant of this mat- 
ter, having nothing to do with the replevin clerk who was 
appointed by the high ſheriff in purſuance of the ſtatute, 
The court inlarged the rule to a further day, and ordered 
the high ſheriff to be added ; when it was held, that as well 
the high ſheriff and under-ſheriff as the replevin clerk Vers 
is their deputy) are anſwerable to the defendant in replevin 
for the ſufficiency of the pledges. They therefore diſ- 
charged the rule againſt the county court clerk ; but with 
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regard to the high and under-ſheriff, and the replevin 
clerk, they made the rule abſolute. Black. Rep. 1220. 

To the avowant or perſon making cenuſance] Av is, 
where one takes a diſtreſs, and the perſon diſtrained ſues a 
replevin; then he that took the diſtreſs muſt uo and juſ- 
tify in his plea, for what cauſe he took it, if he took it in 
his own right; and this is called an avowry: if he took 
it in the right of another, then, when he hath ſhewed the 
cauſe, he muſt make coniſance of the taking, as bailiff or 
ſervant to him, in whoſe right he took it. Terms of 


the L, 
X, Sale of the diſtreſs. 
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Diſtreſs taken for an offence preſented in the leet, may Sale. 


of common right be fold, becauſe it is a court of record; 
but otherwiſe it is, of diſtreſles in courts that are not of 
record. 12 Med. 330, 

Soa diſtreſs for an amercement in a court baron cannot 
be ſold ; but in ſuch caſe a diſtreſs infinite ſhall go. 
1 Bulft, 52, 53. 

In like manner, before the ſtatute of the 2 V. fe 1. 
c. 5. diſtreſs for rent in arrear could not be fold, but. onl 
detained till payment of the rent: But by the ſaid ſtatute 
it is enacted, that whereas the moſt ordinary and ready way 
for recovery of arrears of rent is by diftreſs, yet ſuch diſtreſſes 
not being to be ſold, but only detained as pledges for enforcing. the 
payment of ſuch rent, the perſons diſtraining have little benefit 
thereby: therefore from henceforth, where any goods ſhall he 
diſtrained (I) for rent reſerved and due upon any demiſe, leaſe, 


or contract whatſoever, and the tenant, or owner of the goods. 


trained, ſhall not within five days next after ſuch diſtreſs 
talen, and notice (K) thereof (with the cauſe of ſuch taking) 
left at the chief manſion houſe, or other moſt notorious place on 
the premiſes, replevy the ſame; in ſuch caſe the perſen aiftrain- 
mg ball, with the ſheriff or under- ſheriff of the county, or 
with the conſtable of the hundred, pariſh, or place, where ſuch 
wſireſs ſhall be taken, cauſe the goods and chattels ſo diſtrained 
to be appraiſed by two fworn (L) appraiſers (whom ſuch ſheriff, 
under ſheriff, or cor/table ſhall ſwear) to appraiſe (M) the 
fame truly, according ta the beſt of their underſtandings ; and 
and after fuch appraiſement, ſhall jell the ſame for the 6:ft price 
can be gotten for them, for ſatisfattion of the rent, and charges 
of the e, appraiſement, and ſale; leaving the overplus (if 
any) with the ſheriff, under-fberiff, or conſtable, for the owner's 
we. 2 W. ſeſſ. 1. c. 5. ſ. 2. | 


Shall not within five days] M. 13 G. Griffin and Scott. 
Treſpaſs for entring his houſe, and keeping poſſeſſion of 
3 his 


4706 


Irregulati ty. 


2228 


5. 19 
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his goods eight days. The defendant juſtifies under a di- 
ſtreſs for rent. But by the court: The defandant ought 
to have removed che goods at the five day's end; and for 
the other three he is a treſpaſſer, and there is no juſtifica- 
tion. Str. 717. 


The _—_ of the hundred, pariſh, or place, where fuch 
I be taken] T. 7 M. Malter and Rumbald, The 
tenement whereupon the diſtreſs was made, lay part in the 
hundred of Kinaſley in TVilthire, and part in the hundred 
of Andover in the county of Southampton; and part of the 
diſtreſs was taken in Kinaſſey, and part in Andover; and all 
impounded together in the hundred of Kinaſſey; and the 
conſtable of Kinafley adminiſtred the oath to the appraiſers 
tor the whole, in the preſence of the conſtable of Andover, 
It was ob jected, that the goods which were taken in Au- 
dover ought to have been impounded, appraiſed, and fold. 
in Andover ; and that the conſtable of Audever, tho? pre- 
ſent in Kinaſſey when the appraiſement was made, had no 
juriſdiction there, ſo that the whole was done ſolely by the 
conſtable of Xinaſley, which therefore as to the goods taken 
in Andover was void. But why the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs; and the party, ſince it was for one in- 
tire cauſe, cannot ſever the diſtreſs, but ought to chaſe 
them all together, and impound them in one pound, L, 
Raym. 53. 35 
By Fo, 1&2P.& M. c. 12. No perſon ſhall take for 
keeping in pound, or impounding any diſtreſs, above 44 
for any one whole diftreſs : and where leſs hath been uſed, 
there to take leſs; on pain of 5 L to the party grieved, be- 
ſides what he ſhall take above 4d. /. 2. 


AI. Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any irregularity ſhall be afterwards done 
by the party diſtraining, or his agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab in- 
tio, but the party aggrieved may recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he ſhall have full coſts. 11 C. 2. . 19. 


But no tenant ſhall recover on ſuch action, if tender of 


amends hath bee made before the action brought. / 20- 
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XIT. Landlord re-entring on non-payment. 
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In caſe where an half year's rent ſhall be in arrear, and Re. enttiag. 
the landlord or leſſor hath right by law to re- enter for non- 
payment thereof; he may, without any formal demand or 
re-entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leafe. But this not to bar the right 
of any mortgagee. And if the defendant files a bill in 
equity, he ſhall not have an injunction againſt the pro- 
ceedings at law, unleſs he ſhall bring the arrears into court, 
and alſo the coſts taxed in the ſaid ſuit. Provided, that if 
the tenant ſhall before the trial in ejectment, pay all the ar- 
rears and coſts, the proceedings on the ejectment ſhall 
thenceforth ceaſe. 4G. 2. 28. / 2, 3, 4+ 


XIII. Caſe of tenant holding over. 


1. By the 8 Ann. c. 14. Whereas tenants pur autre vie Holding over 
(that is, holding during the life of another perſon), and aiter the term 
leſſees for years, or at will, frequently hold over after the ire. 
determination of the leaſe; and whereas after the deter- 
mination of ſuch, or any otker leaſes, no diſtreſs can be 
made for arrears of rent that grew due on ſuch leaſes before 
the determination thereof; it is therefore enacted, that it 
ſhall be lawful to diſtrain after the determination of fuch 
leaſe, in the ſame manner as if it had not been determined: 
provided, that the diſtreſs be made within fix kalendar 
months after the determination of the leaſe, and — 
the continuance of the landlord's title or intereſt, an 
during the poſſeſſion of the tenant from whom ſuch arrear 
became due. /. 6, 7. ; 

And by the 4G. 2. c. 28. If any tenant for life or years, 
or other perſon who ſhall come into poſſeſſion by, from, 
or under him, ſhall wilfully hold over any lands, after the 
determination of ſuch term, and after demand made, and 
notice in writing given for delivering the poſſeſſion there- 
of; he ſhall, for the time that he ſhall ſo hold over, pay 
double the yearly value thereof, to be recoyered by action 
of debt, in any court of record.. .. | 
After the determination of ſueh term, and after demand made, 
and notice in writing given] E. 16 G. 3. Cutting and Der- 
by. On an action for double value of the farm, it appear- 
ed, that the plaintiff on the 30th of September, and again 
on the 7th of October, gave a written notice to the defend- 
ant to quit the premiſſas on the roth of October 2 fol- 
owing, 
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lowing, being the day on which the leafe would expire. 
It was objected, that by the ſtatute the notice ought to be 
after and not before the expiration of the term. But by the 
court, notwithſtanding the order in which the words are 
placed in the act of parliament, it 1s evident that the notice 
ought to be previous; otherwiſe it would be abſurd, and 
impoſſible to be complied with, to require after the expira- 
tion of the term that the tenant ſhould quit at the expira- 
tion. This ſtatute, and the 11 G. 2. c. 19. being in pari 
materia ought to have the ſame conſtruction; and where, 
by the latter the tenant is to be bound by his own notice to 
quit, that muſt be clearly previous. Black. Rep. 1075. 
E. 6 G. 3. Taſter and Burr. The landlord demiſed to 


the tenant from year to year, commencing the 10th of 


October, being old Michaelmaſs-day. The tenant dies on 
the 27th of Auguſt. The landlord, on the gth of Sep- 


tember gives notice to the executor to quit, at the end of 


the term. The queſtion was, If this notice is ſufficient? 
The court held clearly, that in a common caſe, it would 
not be ſufficient notice; but in the caſe of an executor, 
they doubted. But lord Mansfield inclined ſtrongly, that 
the nature of the contract being to hold from year to year, 
unleſs reaſonable notice was given on either ſide, and notice 
not having been given in reaſonable time; the executor 
was bound to keep the farm, if required, another year: 
And therefore, on the other hand, is at liberty to keep it, 
if he chuſes it. Black. Rep. 596. 

M. 19 G. 3. Dagget and Snowden. In the common 
pleas. On the 5th of October 1769, a written memo- 
randum was entred into, whereby the plaintiff agreed to 


let to the defendant a farm, to hold the arable ground from 


old Candlemaſs then next, the paſture from old Lady- day, 
and the meadow from old May-day, for ſeven. years from 
the ſaid days and times, paying rent half yearly, at old 
Michaelmaſs and Lady-day, In September 1777, the 
plaintiff gave the defendant a written notice, to quit the 
arable land at old Candlemaſs next, the paſture at old 
Lady-day, and the meadow ground at old May-day. The 
queſtion was, wheth@r this notice was ſufficient to intitle 
the plaintiff to recover the whole or any part of the pre- 


miſles ? For the defendant it was argued, that this was not 


a ſufficient notice for any part; the whole being one in- 
tire tenancy; and therefore notice to quit ought to have 


been given on the 13th of Auguſt, being fix months pre- 
vious to the time when the firſt part of the term expired. 
But by the court, The notice was ſufficient for the Whole. 


It was ſettled by all the judges about ten years ago, to * 
8 * 
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diverſity of opinions, and for general convenience, that in- 
tenancies from year to year (which theſe kinds of holding 

over are held to be) there muſt be fix months notice on 

either ſide to quit, according to the ancient law ; except 

where any ſpecial agreement, or the cuſtom of any par- 

ticular places, intervenes. The true conſtruction of this 

agreement is, that it is a holding from Lady-day to Lady- 

day, the rent being payable at Michaelmaſs and Lady-day.. 
And tho' part of the farm is to be entred upon and quitted 

at old Candlemaſs, and other part not till old May-day, 
yet that is no more than the cuſtom of moſt countries 

would have directed, without any ſpecial words for that 

purpoſe, in a taking from old Lady-day. Black. Rep. 1224. 

Hut after all, this remedy by action ſeemeth not alto- 
gether adequate to the evil; for three reaſons. 1. Becauſe 

ſuch action is certainly tedious and expenſive. 2. It is 
uncertain, when the action is over, whether the tenant 
will be able to pay. 3. What is chiefly wanted, namely, 
putting the landlord into poſſeſſion, is not obtained by 
ſuch action, but for that he ſhall be ſtill to ſeek. A more 
ſhort and eaſy method of ouſting tte tenant of his. poſlct-, 
ſion, ſeemeth more eligible in the like caſes. * 8 


Eo 
2. Whereas: great inconveniencies have happened to Holding over af- 
's ter having given 


landlords, whoſe -tenants have power to determine their, 
leaſes, by giving notice to quit the premiſſes, and yet re- 
fuling to deliver up the poſſeſſion, when the landlord hath 
agreed with another tenant for the fame; it is therefore 
enacted, - that if any tenant ſhall give notice of his inten- 
tion to quit the premiſſes at a time mentioned in ſuch no- 
tice, and ſhall not accordingly deliver up the poſſeſſion at 
the time in ſuch notice contained, he, his executors or 
adminiſtrators, ſhall from thence forward pay double rent, 
to be recovered in like manner as the ſingle rent. 11 G. 2. 
. 19. % 18. 5 
H. 5 G. 3. Timmins and RNotoliſn. In replevin, the 
landlord avows, that he demiſed the premiiles to the tenant 
tor one year from the 5th of April 17560; that the tenant 
gave notice that he would quit the 5th of April 1761, but 
held over till the xoth of October; wherefore he avows for 
double rent for half a year. The tenant pleads a.demiſe 
from the landlord for one year from the 5th of April 1769, 
and ſo from year to year, as long as both parties picaicg,; 
That the demiſe was only by parol; and that. the notige 
proved.to be given by the tenant to the landlord to quit the 
Sta of April 1761, was only by parol likewiſe, "I he. 
queſtion was, Whether the.tenant was liable to pay double 
rent for not quitting after a parol notice; aud further, as 
C 


notice to quit, 
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he held under a parol demiſe, as tenant from year to year, 
whether this is a holding under the ſtatute, fo as to ſubject 
the tenant to double rent for not quitting atter notice. 
It was argued for the tenant, that the act muſt be confined 
to leaſes, wherein an expreſs power is reſerved to deter- 
mine the tenure by notice; and to notices in writin 

only; becauſe the ftatute ſpeaks of the time in ſuch notice 
mentioned and contained, which words are not applicable to 
parol notices. For the fandlord it was inſiſted, that 
this being a remedial law, the words might be fairly ex- 
tended to parol leafes, which are the moſt common, and to 


parol notices; without which, the clauſe would be nu— 


gatory, and affect only ſuch tenants as were fooliſh enough, 
to give written inſtead of parol notices, By lord ſans. 
field chief juſtice: Statutes in part materia are to be taken 
all as one ſyſtem, to ſuppreſs the miſchief. Ihe miſchief 
is an act of vexation, inconvenience, and injuſtice, 
the tenant, after notice given by himſelf, after the land- 
lord has another tenant ready, to ſtop ſhort and fay, I 
won't quit. This is an univerſal fort of holding, and 
therefore this practice might be a very extenſive evil. The 
legiſlature, in the 4 G. 2. made a proviſion, where 
the landlord gives notice, and afterwards in the 11 C. 2. 
this additional proviſion, in caſe the notice comes from 
the tenant. The two laws are only parts of the ſame 
provifion. It ts faid, the notice muſt be in writing. 
Why? Does the act ſay fo? No. But the act of 4G. 2. 
does. That is the ſtrongeſt reaſon againſt it. It is here 
purpoſely omitted. The drawer of the act could not leave 
it out by accident, having the other act before him. As 
to the words mentioned and contained ; may not that be in a 
parol notice? Certainly it may. I therefore think this is 
a caſewithin the miſchief, the preamble, and the enacting 
words of the ſtatute. Miimot juſtice (the other two 
Juſtices being abſent) : As to the notice being in writing, 
the different penning of the acts furniſhes evidence of dif- 
ferent intentions. The 4 G. 2. ſeems to reſpect chiefly 
leaſes for lives or for long terms of years ; and if the tenant 
holds over, and the landlord gives notice in writing for him 
to quit, he ſhall recover not double rent (for that might 
not be an equivalent) but double the yearly value of the 
eftate: And for that reaſon. it was neceſſary, that it ſhould 
be recovered by action, and not by diſtreſs. There are 
two good reaſons why one ſhould be in writing, and the 
other not, Firſt, if the tenant gives ſuch notice as will 
juſtify his leaving the farm, and doth not leave it, that is 
the miſchief which the act meant to meet; and parol no- 
| | tice 
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tice is ſufficient for that, Secondly, landlords generally ; 
ean write: tenants in the country very ſeldom can. This 
caſe is within the preamble and the enacting words ; but, 
had the preamble been contined, I ſhould have been for 
extending the remedy according to the enacting words. 
Theſe tenancies are the moſt uſual of any. It hath al- 
moſt extinguiſhed tenancy at will, which by reaſon of the 
inconveniencies that would otherwiſe enſue to both parties, 
is not now to be underitood as determinable at pleaſure, 
but for a year certain, which was better, but ſtill incon- 
venient; to turn out or quit at the end of the year, with- 
out notice. "This produced the preſent rule, that landlords 
and tenants ſhall mutually give reaſonable notice, What 
is reaſonable, is matter of circumſtances. "This brings 
the preſent jeaſe within the words of the act. They have 
power to quit and determine, upon giving reaſonable 
notice. And judgment was given for the landlord. 
Black. Rep. 5 33. Bur. Mansf. 1603. 

But this remedy, in like manner as the former, ſeemeth 
not oppoſite to the main purpoſe. The ſtatute proceeds 
upon a ſuppoſition that the tenant is a man of ſubſtance: 
Which probably may not be the caſe. It is moſt likely, 
that if he were able to live elſewhere, he would not chaſe 
to hold over under ſuch circumſtances, nor perhaps would 
the landlord want to be rid of him. The putting him out 
of poſſeſſion, by ſome expeditious and eaſy method, 
ſeemeth the more adequate remedy in this caſe alſo, in like 
manner as is provided in the caſe where the tenant de- 
ſerteth the premiſſes, as hereafter followeth. 
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XIV. Attorning to ſtrangers, | 


Whereas the poſſeſſion of eſtates is rendred precarious, Attorning to 
by tenants attorning to ſtrangers; it is enacted, that all frangers 
ſuch attornments ſha!l be void; unleſs the ſame be made 
purſuant to ſome judgment at law or decree in equity, or 
be with the conſent of the landlord, or be to a mortgagee 
after the mortgage is become forteited. 11 C. 2. c. 19. 

11. | 
F And tenants to whom any declaration in ejectment 
ſhall be delivered, ſhall forthwith give notice thereof to 
the landlord; on pain of forfeiting to him three years 
value of the rent; and the landlord may make himſelf de- 
A. by joining with the tenant, or may appear by him- 
ef. , 1 13. 

FRY the EM ſhall not give notice to the landlord, 
and the plaintiff ſhall obtain judgment againf him by de- 

Vor. I. 11 fault; 
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fault; the court, on application, will ſet aſide the judg- 
ment, and order the tenant to pay the coſts. Bur. 


Mansf. 1996. 


XV. Deſerting the premiſſes. 


If any tenant at rack rent, or where the rent reſeryed 
ſhall be full three fourths of the yearly value of the demiſed 
pr; miſles, who ſhall be in arrear for one year's rent, ſhall 
deſert the premitles, and leave the ſame uncultivated or 
unoccupied, ſo as no ſufficient diſtreſs can be had; two 
Juſtices (having no intereſt in the premiſſes) may, at the 
requeſt of the landlord, go upon and view the fame, and 
affix on the moſt notorious part of the premiſſes, notice in 
writing, what day (at the diſtance of 14 days at the leaſt) 


they will return to take a ſecond view: and if on ſuch . 


ſecond view, the tenant ſhall not appear and pay the rent, 
or there ſhall not be ſuſticient diſtreſs on the premiſſes, 
then the juſtices may put the landlord into poſſeſſion, and 
the leaſe as to ſuch demiſe ſhall from thence be void. 
LI G. 2. c.19. / 16. 

But the tenant may appeal to the next juſtice or juſtices 
of aſſize; who may award coſts to either party. /. 17. 


ALT. Rent in caſe of an extent or execution, 


In the caſe of K. and Citton, T. 1755, it was deter- 
mined by the barons of the exchequer, and affirmed on 2 
writ of error, that if a diſtreſs be made for rent, and be- 
fore the five days given by act of parliament are expired 
an extent is iſſued, tho' it be not levied, for a debt due to 
the crown; the extent ſhall take place of the diſtreſs: be- 


cCaulſe the diſtreſs doth not ouſt the property of the effects 


into the landlord, but is only a pledge for ſecurity in his 
hands for his rent. 

But by the 8 An. c. 14. No goods being on any meſ- 
ſuage, lands, or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by exe- 
cution, unleſs the party, at whoſe ſuit the execution is ſued 
out, thall before the removal of ſuch goods from off the 
premiſſes, pay to the landlord or his bailiff all ſuch rent as 
ſhall be then due for the premiſſes, provided that it amount 
not to more than one year's rent; and if the faid arrears 
ſhall exceed one year's rent, then the party paying ſuch 
landlord one year's rent, may proceed to execute his judg- 
ment. /. 1. | 

And in cafe of two executions, there ſhall not be two 
years rent paid to the landlord: for the intent of the act 

2 Was 
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was to reſerve to the landlord only the rent for one year, 

and it was his own fault if he let more run in arrear. 
Therefore one year's rent to the landlord being paid to 
him on the firſt execution, the ſheriff is not to levy for him 
again any thing on a ſubſequent execution. S. 1024. 


ved VII. Rent on the death of tenant for life. 

ſed 

hall Whereas where any leſſor or laidlord, having only Tenant for life 
d or an eſtate for life, in the lands, tenements or hereditaments g 
two demiſed, happens to die before or on the day on which 

the any rent is reſerved or made payable, ſuch rent or any part 

and thereof is not by law recoverable by the executors or ad- 

© in miniſtrators of ſuch leſſor or laadlord ; ; nor is the petſon in 

aſt) reverſion intitled thereto, other than for the uſe and occu- 

ſuch pation from the death of the tenant for life; of which, 
ha, advantage hath often been taken by the under-tenants, 

ſes, who thereby avoid paying any thing for the ſame : for 

and remedy thereof, where any tenant for life ſhall happen to 
void. die before or on the day, on which any rent was reſerved 
ars or made payable, upon any demiſe or leaſe of any lands, 

7 


tenements or hereditaments, which determined on the 
. death of ſuch tenant for life, the executors or adminiſtra- 
tors of ſuch tcnant for life may, in an action on the caſe, 
recover of ſuch under- -tenant, if ſuch tenant for life dic 
on the day on which the fame was made payable, the 
eter- whole, or if before ſuch day then a proportion, of ſuch 
on 2 rent, according to the time ſuch tenant for life lived, 
d be- of the laſt year, or quarter of a year, or other time in 
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ou which the {aid rent was growing due. 11 C. 2. c. 19. 
bee | 
: In the caſe of Pagett and Gee, Dec. 4, 1753. Tenant * 
fects in tail, remainder to the defendant in fee, leaſes for years, | l 
n his and dies without iſſue a week. before the day of payment of 
of the half year s rent. The leſſee, at the day, pays all "wo 
meſ⸗ the half year's rent to the defendant. Ihe executor of N 
years, the tenant in tail brings his bill for apportionment of the i | 
. rent. By the lord chancellor Hardwicke : This A 
s ſue | 


l point has never been determined ; but this is ſo ſtrong a 
ft the caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity, The firſt ariſes on the 

nount ſtatute of the 11 G. 2. The ſecond ariſes on the tenant's 
1 baving ſubmitted to pay the rent to the defendant. 
ſuch The relief ariſing upon the ſtatute, is, either from the 


ent as 


Judg- ſtrict legal conſtruction, or equity ſormed upon the reaſon 

of it. And here it is proper to conſider, what the mit- 
© or chief was before the act, and what remedy is provided at 
e a 


112 common 
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common law. If tenant for life, or any who had a de- 
terminable eſtate, died but a day before the rent reſerved 
on a leaſe of his became due, the rent was loſt. For no 
one was intitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
and occupation; and that would not lie where there was 
a leaſe, but debt or covenant. Nor could the remainder. 
man; becauſe it did not accrue in his time. Now this 
act appoints the apportioning the rent, and gives the re- 
medy. But there are two deſcriptions of the perſon, to 
whoſe executors the remedy is given. In the preamble, 
it is one having only an eſtate for life. In the enacting 
part, it is, tenant for life. Now tenant in tail comes ex- 
preſsly. within the miſchief, I do not know how the 
judges at common Jaw would conſtrue it: but I ſhould be 
inclined in this court to extend it to them. I ſhould 
make no doubt, were this the caſe of tenant in tail after 
poſſibility of iſſue extin&t; for he is conſidered in many 
reſpects as tenant for life only. He cannot ſuffer a reco- 
very. He may be injoined from committing waſte, ſuch 
as hurts the inheritance, as felling timber ; though not for 
committing common waſte, being conſidered as to that as 
tenant in tail. Were it the caſe of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, tho” it ſays only tenant for life: It would be 
playing with the words to ſay otherwiſe. Theſe caſes 
ſhew the neceſſity of conſtruing this act beyond the words. 
Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the inheritance in him, and may 
when he pleaſes turn it into a fee : but if he does not; at 
the inftant of his death he has but an intereſt for life. 
Such too is the caſe of a wife tenant in tail ex proviſions 
mariti, Upon this point I give no abſolute opinion. As 
to the equity ariſing from this ſtatute, I know no better 
rule than this, eguitas ſeguitur legem. Where equity finds 
a rule of law agreeable to conſcience, it purſues the ſenſe 
of it to analogous caſes, If it does ſo as to maxims of 
the common law, why not as to the reaſons of acts of 
parliament? Nay, it has actually done fo, on the ſtatute 
of forcible entry; upon which, this court grounds bills, 
not only to remove the force, but to quiet the poſſeſſion. 
That act requires a legal eſtate in poſſeſſion. This court 
extends the reaſon to equitable intereſt. — But I ground 
my opinion in this caſe, upon the tenant's having ſub- 
mitted to pay the rent. He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 
land the laſt half year. He paid it to the — 
. Wnic 
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e- which he was not bound to do in law. And in ſuch a 

ed caſe, the perſon he pays it to ſhall be accountable, and 

No conſidered as receiving it for thoſe who are in equity in- 

1d titled to it. The diviſion muſt be that preſcribed by the 

iſe ſtatute z and then the plaintiff is intitled to ſuch a propor- 

72S tion of the rent as accrued during the teſtator's life, —— 

er- And accordingly it was decreed. M. S. | 

his 

= XVIII. Rent how far recoverable by executors or 
le, adminiſi rators. a 

ng | | ! 
BY By the 32 H. 8. c. 37. Foraſmuch as by the order of Rent recover- 
the the common law, the executors or adminiſtrators of te- e * 3 

be nants in fee ſimple, fee tail, and for term of life, of rents — 9 
uld ſervices, rent charges, rent ſecks, and fee farms, have no 
—— remedy to recover ſuch arrearages of the ſaid rents or fee 
any farms.as were due to their teſtators in their lives, and yet 
co- the heirs of ſuch teſtator, nor any perſon having the re- 
1ch verſion of his eſtate after his deceaſe, may diſtrain or have 
for action to levy the ſame; it is enacted, that the executors 

t ag and adminiſtrators of every ſuch perſon to whom any ſuch 
de- rent or fee farm ſhall be due and not paid at the time of 
hin his death, may have an action of debt for the ſame, againſt 

be the tenant who ought to have paid the ſame, or againſt 
ales his executors and adminiſtrators ; or may diſtrain upon the 
rds; premiſſes, ſo long as they continue in the poſſeſſion of 
te- ſuch tenant in demeſne, who ought immediately to have 
may paid the ſame to the teſtator in his life, or of any other 
at perſon claiming the fame only by and from ſuch tenant by 
life, purchaſe, gift, or deſcent. /. 1. | 
frone In like manner the huſband may have action, or diſtrain 
As for arrears due in the life time and in the right of his wife, 
tter 3. 
inds And if any perſon ſhall have any rents or fee farms for 
enſe the life of any other perſon, which ſhall be behind and 

s of unpaid at the death of ſuch other perſon; he, his execu- 
s of tors or adminiſtrators, may have action of debt againſt the 
tute | tenant in demeſne that ought to have paid the ſame when 
ills, it was firſt due, his executors and adminiſtrators, or ma 
on. diſtrain for the ſame upon the premitles, in ſuch like 
ourt manner as he .might have done, if the perſon by whote 
bund death the eſtate was determined had been in full life. 
ſub- 4. 
d in Note, fee farm is, when the lord, upon the creation of 
the the tenancy, reſerves to himſelf and his heirs, either the 
lant, | 113 rer t 
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rent for which it was before let to farm, or at leaſt a 
fourth part of the value; without homage, fealty, or 
other ſervices, beyond what are eſpecially comprized in 
the ſeoffment: and it is called a fee farm rent, becauſe a 
farm rent is reſerved upon a grant in fee. 2 It. 44. 


XIX. Of diftreſs by warrant of juſtices of the peace, 


By the 27 G. 2. c. 20. It is enacted as follows : In all 
caſes where any ae oe the peace 1s or ſhall be required or im- 
powered by any att of pa: Yament, ts ijjue a mwarrent of diſtreſs, 
for the levying of any penalty 1; 2 Ficted, or any ſum of money 
directed to be paid by ſuch aft; it ſhall be lawfu! for the juſtice 
granting ſuch warrant, therein to order and direct the gazds 
and chattels ſo to be diſtrained, to be ſold and diſpoſed of within 
a certain time to be limited in ſuch warrant, fo as ſuch time 
be not l:{s than four days, ner mire than eight days, unleſs the 

penalty or ſum of money for which ſuch di/tref ſhall be made, 
7:0ether with the rea/5nable charges of taking and keeping ſuch 
di re 5, be ſooner paid. 

And the officer mating fuch diſtreſs, ſpall and may dedudt 
the reaſonable charges of tabing. keeping „and ſelling ſuch di- 
42 %, out of the aoney ar feng 4 y ſuch 5 ; and the overplus 

(if ary ) after ſuch I ges, and af the ſaid penalty or ſum of 
money, ſhall be fatisficd and paid, fall be returned on demand, 
to the ozuner of the goods fs aiftrained : and the officer exccut- 
2727 wc h warrant, if rn ſhall ſhew the fame to the per- 
ſon whoſe goods are diſtrained, and ſhall ſuffer a copy ther ef to 
be taken. 

But this ſhall nt extcid, to alter any proviſiens relating to 
Zh to ve made for the payment of tithes and church rates ly 
tne people called quakers, contained in the acts of the 7 & 8 W. 

c, 34. and the 1 G. ſt. 2. c. 6. 


Orden and direct the goods to be fold) And in this cafe na 
replevy lies: the ſheriff having no power to examine the 
proceedings of the juſtices, 1 Barnardiſt. 110. Str. 1184. 


Officer may daduct the reafmable charges] But here is no 
power given to the juſtices, to aſcertain ſuch charges, 
therefore it ſeemeth, that the officer executing the warrant 
ſhall be the fole judge thereof in the firſt inſtance, and 
afterwards, if the owner of the goods diſtrained ſhall be 
diflatisned, the reaſonableneſs thereof ſhall be determined 
by a judge and jury upon an action brought, 

But 


— 


NT; 
n 
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But by ſpecial ſtatutes, this power of aſcertaining the 
charges of diſtreſs and ſale, is ſometimes given to the ju- 
ſtices, as is ſet forth in this book under the reſpective 
titles, 4 


Tithes and church rates by the people called quakers] The 
aboveſaid ſtatutes of the 7 & 8 JV. c. 34. and 1 G. f. 2. 
c. 6. relate not only to tithes and church rates (by which 
laſt ſeemetk only to be underſtood the churchwardens 
rate for the repair and other uſes of the church), but alſo 
to any cuſtomary or other rights, dues, or payments, be- 
longing to any church or chapel, which of right by law 
and cuſtom ought to be paid for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or 
chapel. Therefore for any thing that appears from the 
words of this ſtatute, unleſs it be in the caſe of tithes or 
church rates, the juſtices may order the diſtreſs for thoſe 
other dues and payments to be detained for a certain 
time, and the officer may deduct the charges not only of 
liſtraining, but alſo of keeping and /elling the diſtreſs ; 
whereas by thoſe former acts above mentioned, the offi- 


cer was only allowed to deduct the neceflary charges of 
diſtraining. 


The eight precedents next following, drawn and com- 
municated to the author by a gentleman of great learning 
and judgment, acting in the commiſſion of the peace, * 
are inſerted, not only as uſeful in this place, but as pat- 
terns for our imitation in other like caſes. 


A. Complaint to be exhibited in writing before 


two juſtices, in the caſe of goods clandeſtinely 
removed; on the 11 C. 2. c. 19. 


Weſtmorland. E it remembred, that this day of 
A. I. of ——— complaineth, that 
A. O. 7 hath fraudulently and clandeſtinely removed 


and conveyed away certain goods and chattels of not ex- 
ceeding the value of 501, from at to prevent 
— from diftraining the ſaid goods and chattel: far arrears 
of rent due to the ſaid — for the ſaid — And that 
B. O. of ——— yeoman, and C. O. of ——= yeoman, wil- 


Ld _— 


* The late Sir Thomas Drury, baronet. 
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fully and knowingly aided and afſijicd the faid A. O. in þ 
fraudulently and clandeſtinely removing and conveying away the 
ſaid goods and chattels, and in concealing the ſame. 

A. J. 


Exhibited at the — day of — 
before us — juſtices of the peace 
of reſiding near not being 
intereſted in 


B. Warrant thereupon to ſummon the parties 
concerned. 


Weſtmorland, f To the conſtable of 


— dy 0 exhibited before us —— 
juſtices of the peace reſiding near nat being 
intereſted in by A. I. ef —— gentleman, ſetting 0 
that A. O. of yeoman, hath fraudulently and clande- 
flinely removed and conveyed away certain goods and chatteli 
0 not exceeding the value 1 gol, from to pre- 
vent from diſtraining the ſaid goods and chattels, for 
arrears of rent due to the ſaid for the ſaid —— And 
that B. O. of yeoman, and C. O. of yeoman, 
wilfully and knowingly aided and aſſiſted the ſaid in ſo 
fraudulently and clandeſtinely removing and conveying away the 
ſaid goods and chattels, and in concealing the ſame : Theſe are 
A to command you forthwith to ſummon the ſaid A. O. 
B. O. and C. O. to appear before us at on the 

day o „at the hour of — to anſwer the matter of 
the ſaid complaint. Given under our hands and ſeals at —— 


the day of 


C, Order of two juſtices thereupon, 


4 | The order and adjudication of — and 
Weſtmorland, f —— juſtices 9 the peace of 


HEREAS A. O. „ —— yeoman, hath been duly 

charged before us a and Juſtices of the 

peace of refiding near not being intereſted in 

— wt having fraudulcnih) and endeſtinc!y m— 
an: 


HERE AS a complaint in writing hath been thi; 
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and eonveyed away certain goods and chattels of nat ex- 
ceeding the value 50 l, ren — to prevent the ſaid 
— from diſtraining the ſald goods and chattels, for ar- 
rears of rent due to the ſaid for the ſaid — And 
whereas B. O. / yeoman, and C. O. of yeoman, 
have been alſo duly charged before us, with having wilfully and 
tunvingly aided and affiſted the ſaid in ſo fraudulently 
and clandeſtinely removing and conveying away the ſaid goods 
and chattels, and in concealing the ſame ; And we the ſaid 
juſtices having ſummoned the parties concerned, and examined 
the fall, and all proper witneſſes upon oath [or in caſe of a 
quaker, upon affirmation required by law} And it appearing 
and being fully proved before us, that the ſaid A. O. did jo 
fraudulently and clandeſtinely remove and convey away, as 
aforeſaid, being of the value 4 and the gods and 
thattels of the ſaid —— ; And it alſo appearing and being fully 
proved before us, that the ſaid B. O. and C. O. wilfully and 
knowingly aided and affiſted the ſaid A. O. in fo removing and 
conveying away, as aforeſaid, the ſaid and in concealing 


the fame : Me the ſaid juſtices do therefore this —— day of 


—— determine and adjudge that the ſaid A. O. B. O. and 
C. O. are guilty of the offences, with which they the ſaid 
A. O. B. O. and C. O. are charged as aforeſaid, and they 
are convifted thereof; And we do hereby order and adjudge 
them the ſaid A. O. B. O. and C. O. to pay the ſum of —— 
being double the value of the ſaid goods and chattels, to 
or to his bailiff, ſervant or agent, on or before the 
day of » Grven under our hands and ſeals at 


the =—— day of i 


D. Warrant of diſtreſs, in caſe the offenders hav- 
ing notice, refuſe or neglect to pay, pur- 
ſuant to the preceding order. 11 G. 2. 
e. 19. 27 G. 2. c. 20. 


Weſtmorland. 1 To the conſtable of ———, 
HEREAS A. O, of —— yeoman, B. O. of —— 


yeoman, and C. O. of yeoman, were by an 

order dated the 
15 and juſtices of the peace of 
wm—— zo being intereſied in 
of — fo or his bailiff, ſervant, or agent, on or before 
the day of being double the value of certain 
goods and chattels of the ſaid —— which the ſaid A. O. was 
before us duly convicted of having fraudulently and clandeflinely 
4 | removed 


reſiding near 
ordered to pay the ſum 


— 


— — > 
— E —__— — 
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removed and conveyed away from to prevent the ſaid 
— from diſtraining the ſaid goods and chattels for arrears , 

rent due to the jaid for the jaid ———— and which the ſaid 
B. O. and C. O. were alſo duly convicted before us, of baving 
wiifuily and anowingly atded and aſſiſted the faid A. O. in fo 


fraudulentiy and ciandeſtiuely removing and conveying away, and 


in concealing the ſame ; Aud whereas i, faid A. O. B. O. and 
C. O. having notice of eur ſaid order, have refuſed or neglefted 
4 pay, and have not paid, the jaid ſum of purſuant 
thereunts, and the ſame path been fully proved before us ; Theſe 
are therefore to command you to levy the ſuid ſum 0 by 
diſtreſs and ſale of the goods and chattels of the ſaid A. O. B. O. 
and C. O. and we do hereby order and direct the goods and 
chattels ſo to be diſtrained, to be ſold and diſpoſed of, within 

days, unteſs the ſaid ſum of for which ſuch djſ- 
treſs ſhall be made, together with the reaſonable charges of taking 


and keeping fuch diſtreſs, ſhall be ſooner paid: And you are ad% 


hereby commanded to certify to us, what you ſhall do by virtue of 
this our warrant, Given under our hands and ſeals 8 
the day of . 


E. The conſtable's return thereupon of the want 
of diſtreſs. | 


Weſtmorland. A. C. conflable of do hereby certify 
and Juſtices of the peace of 
that I have made diligent fearch for, but do not know of, 
nor can find, any gas and chattels e and 
and or of any of them, by diſtreſs and ſale whereof I may 
levy the ſum of purſuant to their warrant for that pur- 
day of Given under my hand 
day of —, 


this 


F. Commitment thereupon to the houſe of cor- 
rection. 


To the conſtable of and alſo to 
Weſtmoriand, the keeper of the houſe of correction 
: at . 


V HEREAS and and — were 

by an order dated the —— day of under 
the bands and feals of us —— juſtices of the peace of —— 
reſiding near not being intereſted in ordered 
?2 pay the ſum of — 17 — or to his bailiff, ſervant z 
or agent, en or before the day of being double 
the value of certain goods and chatiels of the ſaid Ns 
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which the ſaid was before us duly convicted of having 
fraudulently and clan deſtinely removed and conveyed away from 
— to prevent the ſaid from diſtraining the ſaid 
goods and chattels, for arrears of rent due to the fail —— 


for the ſaid —— Ard which the ſaid and — 


were alſo duly convicted before us of having wilfully and ænotu- 
ingly aided and aſſiſted the ſaid in ſo fraudulently and 
clandeſtinely removing and conveying away, and in concealing 
the ſame; And whereas the ſaid and and 
having notice of our ſaid order, have refuſed or neglected to pay, 
and have not paid, the ſaid ſum of —— purſuant thereunts, aud 
the ſame hath been duly proved before us; And whereas it ap- 
pears to us, by the return 0 conſtable of . dated 
the =— day of at he hath made diligent ſearch for, 
but doth not know of, nor can find, any goods and chattels of the 
aid and and er any of them, by diſtreſs and 
ſale whergef the ſaid ſum f may be levied, purſuant to 
our warrant duly made and iſſued for the levying the jaid ſum of 
by diftreſs and jale of the goods and chattels of the ſaid 
— and and : Theſe are therefore to command you the 
ſaid conſtable of ——— to apprehend the ſaid and 
and and convey them to the ſaid houſe of correction at 
e. and deliver them there to the ſaid keeper of the ſaid 

Muſe of correction; And theſe are alſa to command you the fail 
keeper of the faid houſe of correction, to receive them the ſaid 
and and into the ſaid houſe of cor- 
rection, and there keep them ta hard labour, without bail or 
mainprize, for the ſpace of fix months, unleſs the ſaid ſum of 
fo ordered to be paid as aforeſaid, ſhall be ſooner ſatisfied. 
Gwen under cur hands and ſeals at — the day of 


— —— — 
= 


G. Form of a complaint and oath to be made be- 
fore a juſtice, in caſe of a dwelling houſe, where 
goods and chattels are fraudulently and clan- 
deſtinely removed and conveyed away and ſe- 
cured, fo as to prevent them from being taken 
and ſeized as a diſtreſs for arrears of rent. 


Weſtmorland. DE it remembred, that this day of 
22 A. I. of yeoman, com- 

plaineth, and maketh oath, that certain goods and chattels of 
A. O. of yeoman, have been fraudulently and clan- 
deſtinely conveyed and carried away from —— by the ſaid 
A. O. his ſervant or ſervants, agent or agents, or other per- 
ſm or perſons, aiding or aſſiiing therein, to prevent fr " 
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diſtraining the ſaid goods and chattels for arrears of rent Gy, 
ro the ſaid for the ſaid And that the ſaid got 
and chatteis are put, placed, or kept, in the houſe, barn, flall, 
out hoe, yard, cleſe or other place 0 at — locked 
up, faſtened, or atherwiſe ſecured, fo as to prevent the ſaid god 
and chattels from being taken and jerzed as a diſtreſs for arreay; 
of rent; And that the ſaid A. I. hath a reaſonable ground 1 


. Juſpef?, and doth ſuſpect, that the ſaid goods and chaitels are in 


the dwelling houſe of the ſaid 


2 — . 


. 
Taken and ſworn at 


day. of before 


the 


H. Warrant upon the preceding complaint and 
| oath. 


To the conſtable, headborough, borſhol. 


Weſtmorland. 0 der, or other peace officer of — and 
to each, and every of them. 


HEREAS A. I. 15 


yeoman, hath this — 


day of exhibited his complaint and made oath 
before Juſtices of the peace of that certain gouds 
and chattels of A. O. of yeoman, have been fraudulent) 


and V. . conveyed and carried away from by the 
faid A. O. his ſervant or ſervants, agent or agents, or other 
perſon or perſons aiding or aſſiſting therein, to prevent ——— 
from dliſtraining the ſaid goods and chattels for arrears of rent 
due 10 the ſaid for the ſaid 3 And that the ſaid 
goods and chattels are put, placed, or kept in the houſe, barn, 
flable, outhouſe, yard, cloſe, or other place of - At — 
lacked up, faſtened, or otherwiſe ſecured, ſo as to prevent the 
ſaid goods and chattels from being taken and ſeized as a diſtreſs 
for arrears of rent; and that the ſaid A. I. hath a reaſonable 
ground to ſuſpect, and doth ſuſpect, that the ſaid goods and 
chattels are in the dwelling houſe of — at : Theſe 
are therefore to command you, and each and every of you, to 
aid and aſſijt his ſteward, bailiff, receiver, or other perſon 
or perſons impowered to take and ſeize as a difireſs for rem the 
ſaid goods. and chattels, in the day time to break open and enter 
into the ſaid dwelling houſe, barn, ftable, outheuſe, yard, cle, 
or other place of the ſaid — at and to take and 
feize the ſaid goods and chattels for the ſaid arrears of rent, 
according to law. Given under my hand and feal at — 


the day of . 
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I. The form of the inventory of the goods di- 
| ſtrained may be chis. 


N inventory of the ſeveral goods and chattels, diſtrained 
A by us whoſe names are under written, the day of 
in the houſes, outhouſes and lands, 
ef A. T. in by the authority and on the behalf of 


A. L. of for pounds arrear of rent due to him 
the ſaid A. L. 


in the year 


In the dwelling houſe : 
One table, 
Six chairs, &c. 
In the cow houſe : 
Six cows, 
Two calves, &c. 


K. Notice, 


A.T. 
AKE notice, that by the authority and on the behalf of 
your landlord A. L. I have this day of in 

the year of our Lord diſtrained the ſeveral goods and chattels 
ſpecified in the ſchedule hereunto annexed, in your houſes, out- 
hauſes, and grounds, at for —— pounds arrear of rent 
due to him the ſaid A. L. And if you ſhall not pay the ſaid 
rent ſo due and in arrear as aforeſaid, or replevy the ſaid goods 
and chattels, I ſhall, after the expiration of five days from the 
date hereof, cauſe the ſaid goods and chattels to be appraiſed 
and ſold, according to the flatute in that caſe made and provided. 
Given under my band the day and year firft above O__ 


Witneſs that a copy hereof was 
this day delivered to the ſaid 

A. T. (Or, ft at the chief 
e ey = 

A. W. 


L. Appraiſers oath, 
OU and each of you ſhall well and truly appraiſe the 


goods and chattels mentioned in this inventory, according 


to the beſt of your underſtanding : So help you God. 


M. Form 
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M. Form of the appraiſement. 5 
, pr 
HE appraiſement may be in the form of the inven. on 
tory, ſpecifying the particulars, and their reſpective do 
valuations: And then add at the end, ke 
Appraijed by us, this day of in the year — - 
-1 b. ſworn appraiſers. a 

\ ; t 

R 

Diſtringas. See Pꝛocels. : 

. - . 2 * ; 
Divine Service. See Publick Worſhip. re 
ſt 


dd 8 


Dogs. 


So far as Dogs fall under the conſideration of the 
Game laws, See title Game. 


Dogs miſchie- 1. 8 Maſtiff, going in the ſtreet unmuzzled, from the 

. ferocity of his nature being dangerous and cauſe 
of terror to his majeſty's ſubjects, ſeemeth to be a com- 
mon nuſance, and conſequently the owner may be indict- 
ed for ſuffering him to go at large. 

If a man has a dog that /s ſheep, this is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing : And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be re- 
quired to prove in evidence, that the dog had uſed to kill 
ſheep. Dyer. 25. Het. 171. 

And in order to maintain an action for biting by the de- 
fendant's dog, it muſt be proved alſo that he knew his dog 
to be uſed to bite; but one inſtance is ſufficient in that 
caſe. 12 Med. 555. 

And if a man keeps a dog accuſtomed to bite ſhcep, and | 
he knows it, and notwithſtanding he keeps the dog ſtill, | 
and afterwards the dog bites an horſe; this ſhall be action- 
able, altho' he had been known before to bite ſheep only: 
becauſe the owner, after notice of the firſt miſchief, ought 
to have deſtroyed or hindred him from doing any more 
hurt, Ld. Raym. 110. 
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2. M. 17 G. 3. On an action of trover and converſion Dos firaying, 


for a pointing dog, the plaintiff proved the dog to be his 


property, and that it was found at the defendant's houſe 


twelve months after it was loſt. The defendant faid, the 
dog ſtrayed there caſually, and demanded 20 s for 20 weeks 
keeping, before he would deliver up the dog. A verdict 
was given for the plaintiff, ſubje& to the opinion of the 
court, whether this refuſal amounted to a converſion of the 
dog. But the counſel for the defendant declined arguing 
the queſtion, and the plaintiff had judgment. Black, 
Rep. 1117 

3. Stealing dogs is not felony; for however they may 
be valued by the owner, yet they ſhall never be ſo highly 
regarded by the law, that for the ſake of them a man 
ſhall die. t Haw. gz. 

But by the 10 G. 3. c. 18. If any perſon ſhall ſteal any 
dog or dogs, of any kind or fort whatſoever, from the 
owner thereof, or from any perſon intruſted by the owner 
therewith ; or ſhall ſell, buy, or receive, harbour, detain, 
or keep any ſuch dog or dogs, knowing the ſame to have 
been ſtolen ; every ſuch perſon ſhall, on conviction upon 
the oath of one witnefs, or his or her own confeſſion, be- 
fore two juſtices, forfeit for the firſt offence any ſum not 
exceeding 30 l, nor leſs than 201, as to ſuch juſtices ſhall 
ſeem meet, together with the charges previous to and at- 
tending ſuch conviction, to be aſcertained by ſuch juſtice 
before whom the © fender ſhall be convicted; and if not 
forthwith paid, the ſaid juſtices ſhall commit the offender 
to the common gaol or houſe of correction, for any time 
not exceeding 12 calendar months, nor leſs than {ix, or 
until the penalty and charges ſhall be paid ; and if any 
perſon, having been convicted as aforeſaid, {halt after- 
wards be guilty of the like offence, and ſhall be thercof 
convicted in like manner as aforeſaid, every ſuch perſon 
thall forfeit not exceeding 501, nor leſs than 301, as to 
ſuch juſtices ſhall ſcem meet, together with the charges 
previous to and attending ſuch conviction, to be aſcertain- 
ed by ſuch juſtices before whom the offender fhall be con- 
victed; which faid penalties, or any of them, when reco- 
vered, ſhall be paid half to the informer, and half to the 
poor; and upon non-payment thereof, ſuch juſtices ſhall 
commit the offender to the common gaol or houſe of cor- 
rection, for any time not exceeding 18 months, nor leſs 
than 12, or until the penalty and charges ſhall be paid; 
and ſuch juſtices ſhall alſo order the offender to be publickly 
whipped, within 3 days after ſuch commitinont, in the 
town wherein ſuch gaol or houle of corgedtion ſhall be, 

between 
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between the hours of twelve and one of the clock, 
Y 

And one juſtice, on information to him made, ma 
grant a warrant to ſearch for any dog ſtolen as aforeſaid; 
and in caſe any fuch dog or the ſkin thereof ſhall upon 
fuch ſearch be found, the faid juſtice ſhall take and reſtore 
ſuch dog or ſkin to the owner thereof; and the perſon in 
whoſe cuſtody or poſſeſſion ſuch dog or {kin ſhall be ſo 
found (in caſe it ſhall appear that ſuch perſon was privy to 
ſuch dog having been ſtolen, or that ſuch ſkin was the ſkin 
of any ſuch dog ſtolen as aforeſaid) ſhall reſpectively be ſub. 
Ject and liable to the like penalties and puniſhments, as 
perſons convicted of ſtealing any dog or dogs are herein 
before made ſubject and liable to. ,. 2. 

And for the more eaſy conviction of offenders, the 
Juſtices may cauſe the conviction to be drawn up in the 


following form, or to the ſame effect, as the caſe may | 
happen: 


Be it remembred, That on the day of in 
the year of our Lord A. B. is convicted before us — 
of his majeſty's juſtices of the peace for the 0 
(ſpecifying the offence, and the time and place when and 


| where the ſame was committed, as the caſe ſhall be.) 


N under our hands and ſeals, the day and year aforeſaid, 
"1 


Provided, that if any perſon ſhall t ink himſelf or her- 
ſelf aggrieved by any thing done in purſuance of this act, 
ſuch perſon may appeal to the next general quarter ſeſſions, 
within four days after the cauſe of complaint ſhall ariſe; 
ſuch appellant giving 14 days notice at leaſt in writing of 
his intention to appeal, and of the matter thereof, to the 
perſon whoſe acts are complained againſt; and within 
two days after ſuch notice, entring into a recognizance 
before a juſtice, with two ſureties, conditioned to try ſuch 
appeal, and abide the order of, and to pay ſuch coſts as 
ſhall be awarded by the juſtices at ſuch quarter ſeſſion : 
And the ſaid juſtices at ſuch ſeflion, on proof of ſuch notice 
and recognizance, ſhall hear and determine the appeal in 
a ſummary way, and award ſuch coſts to the parties ap- 
pealing or appealed againſt, as they ſhall think proper: 
And their determination ſhall be final; and no order or 
other proceedings touching the conviction of any offender 
againſt this a& ſhall be quaſhed for want of form, or be 
removed by certisrari or other writ into any of his ma- 


Jeſty's courts of record at Weſtminſter. 1. 4. 
[Here 


Dog 8. 


[Here ſeem to be ſome difficulties upon this at: as, 

(1) With regard to the offence : Hany perſon ſhuil fleal 
any dog or dogs. It is not a mere cavil, in a caſe where a 
man's property or liberty is ſo contiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this act it 1s 
penal to ſteal a bitch. In the cafe of horſe ſtealing, the act 
runs, any horſe, mare, or gelling; And it is not uſual, where 
a man has ſtolen a mare, to indict him for ftealing a horſe: 
And ſo tender is the law in theſe matters, that when by 
the 1 Ed. 6. c. 12. it was enacted, that no perſon or per- 
ſons convicted of ſtealing horſes, mares, or geldings, 
ſhould be admitted to the benefit of clergy; this was not 
thought ſufficient to exclude from the ſaid benefit any per- 
ſon who ſhould ſteal only one horſe, mare, or gelding z 
but an explanatory act (2 & 3 Ed. 6. c. 33.) was thought 
neceflary for that purpoſe. And the reaſon is plain : What 
a man has a right to (as his life, liberty, or eſtate) by a 
clear and undoubted law, ſhall not be taken from him by 
a law leſs clear and certain. And in this very act before us, 
a diſtinction of ſexes is made throughout with reſpect to 
the offenders, (him or her, himſelf or herſelf,) which diſtinc- 
tion being not obſerved with reſpect to the offence, it ma 
poſſibly be argued, that in a cafe ſo penal, the ſtatute ſhall 
not be extended further than the words will ſtrictly bear. 

(2) With reſpect to the penalties : As the clauſe ſtands, 
there may be a doubt concerning the application of the 
forfeitures for the firſt offence ; for thg* it is ſaid, that the 
laid forfeitures or any of them ſha}l be paid half to the in- 
former and half to the poor, yet in the very next words 
following, it is ſaid, that on non-payment thereof the 
juſtices ſhall commit the offender for any time not exceed- 
ing 18 months nor leſs than 12, which words are only 
applicable to the penalty for a ſecond on other ſubſequent 
offence. In like manner, it ſeems doubtiul, whether 
the whipping ſhall be underſtood for the firſt, or only for a 
ſubſequent offence. Alſo the ſpecial time of whipping is 


not clearly aſcertained, being only between the hours of 


twelve and one of the clock, which may be either in the 
morning ſoon after midnight, or in the afternoon. — 
There ts alſo a ſmall miſtake, where it is faid, that the 
charges of conviction ſhall be aſcertained by the ite be- 
fore whom the offender ſhall be convicted; whereas the 
conviction muſt be by two juſtices, 
(3) The clauſe concerning the appca! ſeemeth incon- 
iſtent, or otherwiſe unintelligible. The appeal muſt be 
to the next general quarter ſeſſions, within four days aſter the 
cauſe of complaint ſhall ariſe, and of this fqurteen days notice 
wort. hk * K k hail 
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Eſcape what. 


Several kinds 
thereof. 


Dogs. 


ſhall be given to the perſons whoſe afts are complained againſt. 


Whatever theſe words may ſignify, the impri- 
ſonment is {till going on; for if the forfeiture is not forch. 
with paid, the offender ſhall be committed: And at all 
events, the whipping will be over, before the appeal can 
Commence. ] 


Door breaking open. See Arxeſt. 
Dower. See Forfeiture. 
Drunkenneſs. See Alchoules. 
Duelling. See Domicide. 


Egyptians. See Ulantants. 
Embracery. See Maintenance. 


Eſcape. 


HIS is to be underſtood of eſcapes in criminal 
caſes; and not in civil caſes, as for debt, or the 
like. 
An eſcape is, where one that is arreſted gaineth his 
liberty, before he is delivered by courſe of law. Terms de 
l, * 


ey. | 

Eſcapes are of three kinds. 1. By a perſon who hath 
the offender in his cuſtody; this is properly called an 
eſcape. 2. Cauſed by a ſtranger; this is commonly called 
a reſcue. 3. By the party himſelf; either without force, 
which is fimply an eſcape, or with force, which is priſon 
breaking. Reſcous and priſon breaking are treated of under 
their reſpective titles; and this title treats only of eſcapes 
properly ſo called. Concerning which we will treat in the 
following order ; : 


T. Of eſcape by the party himſelf. 

II. Eſcape ſuffered by a private perſon. 

II. Eſcape ſuffered by an officer. 

TV. What is à voluntary, and what a negligent 
eſcape. | 

7. Concerning the retaking of a perſon eſcaped. 
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VI. Indictment for an eſcape 

VII. Trial and conviction for an eſcape, 
VIII. Puniſhment of an eſcape. 

IX. Aiding in attempting to eſcape. 


J. Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit themſelves to the Eſcape by 
judgment of the law, and to be ready to be juftified by party himfelf, 
it; whoever in any Cale refuſes to undergo that impriſon- 
ment which the law thinks fit to put upon him, 2nd frees 
himſelf from it byany artifice, before ſuch time as he is de- 
livered by due courſe of law, is guilty of an high contempt, 
punithable with fine and impriſonment. 2 Haw. 122. 

But eſcape committed by the party himſelf, belongs more 
properly to the title Priſon breaking. 


II. Efcape ſuffered by a private perſon. 


It feems to be a good general rule, that wherever any Efcape by a 
perſon hath another lawfully in his cuſtody, whether up- private perſong 
on an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he hath 
diſcharged himſelf of him, by delivering him over to ſome 
other who by law ought to have the cuſtody of him. 

2 Haw. 138. | 

And the law is generally the ſame, in relation to eſ- 
capes ſuffered by private perſons, as by officers. 2 Haw, 
138. 


III. Eſcape ſuffered by an officer. 


I. In order to make an eſcape, there muſt be an actual Eſcave by an 
arreſt; and therefore if an officer having a warrant to ar- cc 
reſt a man, ſee him ſhut up in a houſe, and challenge him hr vi 
as his priſoner, but never actually have him in his cuſtody, : 5 
and the party get free, the officer cannot be charged with 
an eſcape. 2 Haw. 129. 

2. And as there muſt be an actual arreſt, ſuch arreſt And juſtifable. 
muſt be alſo juſtifiable ; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the 
party neither indicted nor appealed, or for ſuch a ſlight ſuſ- 
picion of an actual crime, and by ſuch an irregular mit- 
timus as will neither juſtify the arreſt nor impriſonment, 
the officer is not guilty of an eſcape, by ſuffering the 
priſoner to go at large. 2 Haiw. 129. | 

K k 2 3. And 
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And for acri- 3. And as the impriſonment muſt be juſtifiable, & it 

mina! offence. mutt be alto for a criminal offence. 2 Haw. 129. 

And not detain= 4. Allo if a priſoner be acquitted, and detained only 

ed only tor fees. for his fees, it will not be criminal to ſuffer him to eſcape, 
tho* the judgment were, that he bs diſcharged paying his 
fees, ſo that till they be payed, the firſt impriſonment con- 
tinued lawful as before; for inaſmuch as he is detained, 
not as a criminal, but only as a debtor, his eſcape cannot 
be more criminal than that of any other debtor : Yet if a 
perſon convicted of a crime, be condemned to impriſon- 
ment for a certain time, and allo till he pay his fees, and 
he eſcape alter ſuch time is elapſed, without paying them, 
perhaps ſuch eſcape may be criminal, for that it was part 
of the puniſhment that the impriſonment be continued till 
the fees ſhould be paid; but it ſeems, that this is to be 
intended where the fees are due to others as well as to the 
gaoler, for otherwiſe the gaoler will be the only ſufferer by 
the eſcape, and it will be hard to puniſh him for ſuffering 
an injury to himſelf only, in the non-payment of a debt 
in his power to releaſe. 2 Faw. 129, 130. 

Too much liber- $5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner 

ty, an eſcape· to have greater liberty, than by the law he ought to have; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. 

So if a gaoler, or other officer, ſhall licence his pri- 
ſoner to go abroad for a time, and to come again; this 
is an eſcape, becauſe the priſoner is found out of the bounds 
of his priſon, tho” the priſoner return again, according as 
he ſhall be preſcribed. Dal. c. 159. 

Lofing fight, aa 6. If the gaoler fo cloſely purſues the priſoner who flies 

__ from him, that he retakes him, without loſing fight of 
him, the law looks on the priſoner ſo far in his power all 
the time, as not to adjudge ſuch a flight to amount at al! 
to an eſcape; but if the gaoler once loſe ſight of the pri- 
foner, and afterwards retake him, he ſeems in ſtrictneſs to 
be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never 
loſt fight of him, and could not otherwiſe take him, nat 
only becauſe the king loſes the benefit he might have had 
by the forfeiture on his attainder, but alſo becauſe the pub- 
lick juſtice is not ſo well ſatisfied by the killing him in ſuch 
an extrajudicial manner, 2 Haw. 130. 


IV. What is a voluntary, and what a negligent ej- 


cape. 
V aluntary x. Wherever an officer, who hath the cuſtody of a 
elde, what» pritoner, Charged with and guilty of a capital oftence, 


doth 


never 
„ nat 
2 had 
pub- 
1 ſuch 
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doth knowingly give him his liberty, with an intent to 
ſave him from his trial or execution, this is a voluntary 
eſcape. 2 Haw. 130. 

2. A negligent eſcape is, when the party arreſted or im- 
priſoned doth eſcape againſt the will of him that arreſted 
or impriſoned him, and is not freſhly purſued and taken 
again, before he hath loſt the ſight of him. Dalt. c. 159. 

3. If the conſtable or other officer ſhall voluntarily {ul- 
fer a thief, being in his cuſtody, to go into the water to 
drown himſelf, this eſcape is felony in the conſtable, and 
the drowning is felony in the thief: Otherwiſe if the thicf 
ſhall ſuddenly, without the aſſent of the conſtable, kill, 
hang, or drown himſelf, this is but a negligent eſcape in 


the conſtable. Dalt. c. 159. 


V. Concerning the retating of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of a war- 
rant, and then taketh his promiſe that he will come again, 
and ſo letteth him go; the officer cannot, after arreſt, take 
him again by force of his former warrant, for that this was 
by the conſent of the officer: But if he return, and put 
himſelf again under the cuſtody of the officer, it ſeems 
that it may be probably argued, that the officer may law- 
tully detain him, and bring him before the juitice in pur- 
ſuance of the warrant. Dat. c. 169. 1 Haw. 81. 

2. But if the party arreſted had eſcaped of his own 
wrong, without the conſent of the officer, now upon freſh 
ſuit, the officer may take him again and again, ſo often as 
he eſcapeth, although he were out of view, or that he ſhall 
fly into another town or county, and bring him before 
the juſtice, upon whoſe warrant he was fir{t arrelted. 
Dalt. c. 169. 

And it is ſaid generally in ſome books, that an officer who 
hath negligently ſuffered a priſoner to eſcape, may retake 
him wherever he finds him, without mentioning any freth 
purſuit ; and indeed ſince the liberty gained by the priſoner 
is wholly owing to his own wrong, there ſeems to be no 
reaſon he ſhould take any manner of advantage from it. 
2 Haw. 131, 132. : 

3 And wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes, aud ſhelters bimiclf in an 
houſe, the doors may be broke open to take him, on refuſal 
of admittance, 2 Haw. 87. 


4. It is perhaps the better opinion, that wherever a 
priſoner, by the negligence of his keeper, gets ſo jar out 
of his power, that the keeper loſes ſight of him, the keeper 
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is puniſhable for the eſcape, notwithſtanding he retook 
him immediately after: And it is clear, that he cannot 
excuſe himſelf from- an eſcape, by killing a priſoner in 
the purſuit, tho* he could not poflibly retake him ; but 
muſt in ſuch caſe be content to ſubmit to ſuch puniſh. 
ment, as his negligence ſhall appear to deſerve. 2 Hay, 
132, 


VI. Indictment For an eſcape. 


Iadictment. It ſeems clear, that every indictment (A) for an ef. 
cape, whether negligent or voluntary, muſt expreſsly ſhew, 
that the priſoner was actually in the defendant's cuſtody 
for ſuch a crime ; and that he went at large : And if for a 
voluntary eſcape, that the defendant feloniouſly and vo- 
luntarily ſuffered him to go at large; and muſt ſet forth, 


not the felony in general, but the particular kind of fe- 


lony: But it ſeems queſtionable, whether ſuch certainty, 
as to the nature of the crime, be neceſſary in an indict- 
ment for a negligent eſcape; for that it is not material in 
this caſe, whether the perſon who eſcaped were guilty or 
not. 2 Haw. 133, 229. 


VII. Trial and conviction for an eſcape. 


Gaoter rot pro- 1. If the priſoner be of record in a court, and the 

ducing him, 2 gaoler being called, cannot give an account where he is, 

pain this is a conviction of an eſcape; but ſeems not a con- 
viction of a voluntary eſcape, unleſs the gaoler confeſſeth 
it: And the gaoler may be fined in ſuch a caſe ; but not 
convicted of felony, without indictment or preſentment, 
1 A. H. 599, 603. 


Felony to be 2. And it ſeems to be clear, that a keeper who volun- 
tried before the tarily ſuffers another to eſcape, who was in his cuſtody 
eſc ape. for felony, cannot be arraigued for ſuch eſcape as for 


felony, until the principal be attainted, for that the felony 
of the priſoner ſhall not be tried between the king and the 
keeper, becauſe the priſoner is a ſtranger thereunto yet 
he may be indicted and tried for it as a miſpriſion, before 
the attainder of the principal offender. 2 Haw. 135: 


2 Inſt. 591, 592. 
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VIII. Puniſhment of an eſcape. 


r. If a felon eſcapes before arreſt, it is not puniſhable 
in him as felony ; but for the flight he forfeits his goods 
when preſented. Hale's Pl. 111. 

2. If a private perſon arreſt a felon, and he eſcape by 
force from him, the townſhip ſhall be amerced, but it 
ſeems it excuſeth the party, becauſe he cannot raiſe power 
to aſſiſt him; but if a conſtable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeems 
that a ſimple eſcape by the reſcue of the priſoner himſeF, 
doth not wholly excuſe him, becauſe he may take ſufficient 
ſtrength to his aſſiſtance. 1 H. H. 601. 

3. Wherever a perſon is found guilty upon an indict- 
ment or preſentment of a negligent eſcape of a criminal 
actually in his cuſtody, he is puniſhable by fine and impri- 
ſonment, according to the quality of the offence. 2 Haw. 
136, 139. 1 H. H. Goo, 604. ; 

And it ſeems to be the better opinion, that the ſheriff 
is as much liable to anſwer for a negligent eſcape ſuffered 
by his bailiff, as if he had actually ſuffered it himſelf, and 
that the court may charge either the ſheriff or bailiff for 
ſuch an eſcape; and if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal mult anſwer for 
him. 2 Haw. 135. \ 

Note; Mr. Hawkins, altho' he is one of the moſt accu- 
rate of all writers, yet hath inſerted in this place certain 
penalties for eſcapes, which were expired above 200 years 
before. 2 Haw. 137. 

If a priſoner for * break the gaol, this ſeems to be 
anegligent eſcape in the gaoler, becauſe there wanted either 
that due ſtrength in the gaol, that ſhould have ſecured 
him, or that due vigilance in the gaoler or his officers to 


have prevented it; and therefore it is lawful for the gaoler 


to hamper them with irons to prevent their eſcape; for if 
gaolers might not be puniſhed for this as a negligent eſ- 
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cape, they would be careleſs either to ſecure their priſon- 


ers, or to retake them that eſcape. 1 H. H. 601. 

4. It ſeems to be generally agreed, that a voluntary 
eſcape ſuffered by an officer, amounts to the ſame kind of 
crime, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs. 2 Haw. 
134. 

1 yet a voluntary eſcape is no felony, if the act done 
were not felony at the time of the eſcape made, as in caſe 
K k 4 of 


Of a voluntary 


clcapes 


Eſcape, 


of a mortal wound given, and the party not dying till af, 
ter the eſcape ; but the officer may be fined to the value of 
his goods. Dat. c. 159. 
Alſo, a voluntary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be puniſh- 
able in the ſame manner, as if he was never fo rightfully 
intitled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill conſequence to the publick : and there 
ſeems to be no reaſon that a wrongful officer ſhould have 
greater favour than a rightful, and that for no other reaſon 
but becauſe he is a wrongful one, 2 Haro. 134. 

But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 
ſuffered by his deputy ; for that no one ſhall ſuffer capi- 
tally for the crime of another. 2 Haw. 135. 

And therefore, altho' in all civil cauſes, the ſheriff is to 
be reſponſible, or the gaoler, at election, yet if the gaoler 
do voluntarily ſuffer a felon in his cuſtody to eſcape ; this, 
inaſmuch as it re:cheth to life, is felony only in the gaoler, 
that was immediately truſted with the cuſtody, and not in 
the ſheriff. 1 H. H. 597. 

For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho 
it were ſuch in the gaoler, for he was not privy to it, and 
therefore could not do it ſeloniouſty; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the 
cuſtody of his priſoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuffer 
for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the ſelony for which a man is committed be 
not within clergy; yet the perſon who voluntarily ſuffers 
him to eſcape, all have the benefit of clergy. 1 H. H. 


299- 
IX, Aiding in attempting to eſcape. 


By the 16 C. 2. c. 31. If any perſon ſhall aſſiſt any pri- 
ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny) or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſied in the warrant 
of commitment; he {hall be guilty of felony, and be tranſ- 
ported for ſeven years: and it ſuch priſoner was then con- 
v icted of, or detained in gaol for petty larceny, or any 

Otnes 


Eſcape. 


ether crime not being treaſon or felony, expreſſed in the 
warrant of commitment, or was then in gaol for debt 
amounting to 1001, he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment. 

And if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, inſtrument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although no eſcape or attempt be 
actually made, ſhall be deemed to have delivered ſuch diſ- 
guiſe, inſtrument or arms, with an intent to aſſiſt ſuch 
priſoner to eſcape or attempt to eſcape; and if ſuch pri- 
ſoner then was attainted or convicted of treaſon or felony 
(except petty larceny), or lawfully detained in gaol for 
treaſon or felony (except petty larceny) expreſſed in the 
warrant of commitment ;—he ſhall be guilty of felony, 
and be tranſported for ſeven years: but if the priſoner was 
then convicted or detained for petty larceny, or any other 
crime not being treaſon or felony, expreſſed in the warrant 
of commitment, or for debt amounting to 1001, he ſhall 
be guilty of a miſdemeanor, and liable to fine and impri- 
ſonment. 

And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conſtable, or other perſon, who ſhall have 
the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
(except petty larceny) ; or if any perſon ſhall aſſiſt any 
felon to attempt his eſcape from on board any boat or veſſel 
carrying felons for tranſportation, or from the contractor lor 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 
year after the offence committed. 


A. Indictment againſt a conſtable for an eſcape, 


Weſtmorland. H E jurors for our lord the king upon 
their oath preſent, That on the ——— 
day of in the year of the reign of — at —— 


in the county aforeſaid, one A. I. of — came before J. P. 
eſquire, then and jet one cf the juſtices of our fatd lora the Ring, 
afſiened ts keep the peace in the faid county, and 40% to hear and 
determine divers jonies, treſpaſſes, and other m:jdemeanors in 
the ſaid county cominitted; ans the jaia A. I. did, then aud 
there, on his oath, lefon the ſame 1uflice, charge, accuje, ai? 
give i rmation a alnſt ene A. OG. of - afar; jaic, in ile 
county aforeſaid, yeoman, jar a certain miſtemea nor, in 1161s 
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fiſh out of the pond of at in the ſaid county or, 28 
the offence ſhall be:] ¶hereupon he the ſaid J. P. the juſtice 
aforeſaid, did then and there, to wit, at aforeſaid, in the 
county aforeſaid, make a certain warrant, under his hand and 
ſeal, in due form of law, directed to the conſtable 6 
aforeſaid, in the county aforeſaid, thereby requiring him the 
faid conſtable to take the body of the ſaid A. O. and bring him 
before the ſaid J. P. the juſtice aforeſaid, to anſwer to ſuch 
matters and things as ſhould be alledged againſt him, touching the 
ſaid miſdemeanor : Which ſaid warrant, afterwards, to wit, 
on the ſame day and year abovementioned, at aforeſaid, 
in the county aforeſaid, was delivered to one A. C. then being 
conſlable of aforeſaid, in due form of law, to be executed; 
by virtue of which ſaid warrant the ſaid A. C. afterwards, ts 
wit, on the faid day 0 — in the year aforeſaid, 
at ap in the ſaid county, did take and arreſt the 
Bedy of the ſaid A. O. and him the ſaid A. O. in his cuſtody 
for the cauſe aforeſaid, had: Nevertheleſs, the ſaid A. C. of 
- aforeſaid, in the county aforeſaid, yeoman, after- 
ward, to wit, on the ſaid day of in the year afore- 
ſaid, the duty of his office in that part not regarding, at — 
aforeſaid, in the county aforeſaid, unlawfully and negligently did 
permit the ſaid A. O. to eſcape, and go at large, out of the 
cuſtody of him the ſaid A. C. to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and of his laws, 
and againſt the peace of our ſaid lord the king, his crawn and 
dignity. 


” — 


Eſcheat: See Fofeiture. 
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And herein alſo of goods «waived. 


I. STRAY is, where any horſes, ſheep, hogs, beaſts, 
or ſibaus, do come into a lorhip, and are not owned 
any man. Kitch. 23. 

IV here any horſes, ſheep, hogs, beaf?s, ar ſwans ] Bees, and 
other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 
goods : nevertheleſs it ſeemeth that a ſwarm of bees, of 
which the owner hath loft ſight, and conſequently can 
make out no property, may be ſeized for the uſe of the 
king, or of the lord of the manor ; for it is a maxim of the 
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common law, that ſuch goods whereof no one can claim 
property do belong to the king; and that which the king 
hath he may grant to another, and conſequently another 
may preſcribe to have the ſame, within ſuch a precinct or 
lordſhip. And therefore it is ſaid, that if any take honey 
or ſwarms of bees within the demeſnes of the lord, it is 
inquirable in the court baron. Mitch, 114. 


- Swans] Swans that be unmarked and wild (being at 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative, Dalt. Sher. 80. 

Alſo ſwans marked and tame may be eſtrays. MKitch. 
86. But it ſeemeth that no other fowl can be eſtray. 
Mood, b. 2. c. 2. 


Do come into a lordſhip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 


place, where the party hath a right of common. Dat. 
Sher. 79- 


And are not owned by any man] Whereupon (as hath 
been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 
to the lord of the manor. K{tch. 81. 

2. Waif is, where a felon in purſuit waiveth the goods 
or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, caſteth away, or goeth 
from the goods: in theſe caſes, they ſhall be ſaid to be 
waived in law. But if he hath not the goods with him, 
when he fleeth being purſued, or for fear to be appre- 
hended, they are not waived nor forfeited, but the owner 
may take them when he will, without any freſh ſuit. 
5 C. 109. Dalt. Sher. 78. 

But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 
the ſuit of the owner of the goods: And the reaſon why 
waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner that he 
purſued not freſhly to apprehend the felon ; for it concern- 
eth the publick that crimes do not remain unpuniſhed. And 
therefore the law hath impoſed this penalty upon the owner, 
that if the thief by his induſtry and freth ſuit be not at- 
tainted at his ſuit, in an appeal 'of the ſame felony, he 
ſhall Joſe for his default all his goods which the thief at 
the time of his flight waived: But if the thief had them 
not with him when he fled, having peradventure hid _ 

there 
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there no default can be in the party; and therefore they 
ſhall not be forfeited, for if he maketh freſh ſuit after no- 
tice of the felony it ſufficeth. 5 C. 109. 

3. Heretofore waifs and ſtrays were the finder's, by the 
law of nature; and afterward, the king's, by the law of 
nations. Dalt. Spe. 79. 


Thus, one as a bailiff or ſervant to the ſheriff ſeized a 


horſe as an eſtray to the king's uſe, and proclaimed him 


according to law, and after the year and day fold him, 
and the ſheriff accounted for him in the exchequer. Dalt. 
Sher. 80. 

But now kings have granted this, and ſuch like prero- 
gatives, unto their ſubjects, within their liberties; ſo that 
waifs and ſtrays are in many places the lord's of the fran- 
Ehiſe where they are found. Delt. Sher. 79. 

And therefore waived goods and eſtrays ſhall be ſe:zed by 
the officer of the king, to the uſe of the king ; or by the 
officer or bailiff of the lord, who hath ſuch things by 
grant of the king, or by preſcription, to the uſe of the 
lord. Dalt. Sher. 80. 


But if one have a waif, and it be taken out of his manor, 


he ſhall have zreſpa/s without ſeizing, and though he do not 


ſeize it. NKitch., 81. 

4. It ſeemeth to be agreed, that waifs and ſtrays ought 
to be proclaimed in the two next market towns; and that 
if they are not proclaimed, the owner may take the ſtray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old baoks, that they ought alſo to be pro- 
claimed in the church : Which courſe it ſeemeth beſt to 
follow; to the end that the owner, who in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 
goods again; that is to ſay, that the goods be proclaimed 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpectively, and at the church door on a Srnday, as 
the people come out of the church. Kitch. 23, 81, 105. 
Dalt. Sher. 79. Co. Eliz. 716. 

5. And they ought to be wreathed; and to be put in ſome 
ſeveral ground in an open place, and not in any covert of 
wood, that the owner may have a view of them; for if 
they be in covert, the property is not changed, tho' they 
be there a year and a day. Kitch. 23. 

An eſtray is not to be uſed in any manner, except in cafe 
of neceſſity, as to milk a cow, or the like; but not to ride 
an horſe, for within the year and day he hath not any pro- 


perty in him. Go. Fac. 147, 8. 
2 6. He 
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6. He who taketh an ray, may keep it until he be Ownerclaimings 


ſatisfied for the finding, keeping, and proclaiming thereof. 
Dalt. Sher. 79. 

But the owner (if it be within the year and day) may 
take it without telling any marks, or making any proof of 
property; but this may be done upon the trial, it conteſt- 
ed. 2 Salk. 686. 

And the lord ought to make a demand of what the 
amends ſhould be ; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends ; and 


if the lord ſhall not accept it, this ſhall be ſettled by the 


jury upon trial. 


But it is ſufficient in this caſe to tender amends general- 
h, without expreſſing any certain ſum. For there is a 
difference between this caſe, and that of a tender of 
amends for treſpaſs. In that of a treſpaſs, if the defendant 
pleads a tender of amends, he muſt ſhew what he tendred ; 
for he muſt tender a certain ſum. And the law puts this 
difficulty upon him, becauſe he is the wrong doer: But 
the owner of the ſtray (as hath been faid) is no wrong 
doer ; and it 1s impoſſible he ſhould know how long his 
beaſt hath been in the lord's cuſtody, nor how much will 
make a proper ſatisfaction. 2 Salk. 686. 

In the caſe of goods :arved , the owner may ſeize them 
twenty years after, if the jord of the franchiſe, nor the 


king ſeized before; but if they are ſeized, then they 


decome forfeited to the king or lord of the liberty. 
Kitch. 82. 

And this forfeiture is not like a ſtray, where tho' the 
lord may ſeize, yet the party who is the owner may retake 
them within the year and day ; but here the true owner 
cannot ſeize his own goods, tho' upon freſh ſuit within 
the year and day. 1 H. H. 541. 

But this is not an abſolute loſs of the owner's goods, 
but rather an expedicnt ſettled by law, to drive the owner 


to convict the felen by proſecuting his appeal; and there- 


fore if he make freſh ſuit, and proſecute his appeal, and 
the felon be thereupon convict or attaint, and the freſh ſuit 
be enquired and found by verdict or inqueſt of office, 
he ſhall have reſtitution of the goods fo waived. 1 H. H. 
541. 

7. Waifs and ſtrays, not claimed within the year and 
day, are the lord's. Kitch. 23, 80, 81. 

For where the lord hath by a year and a day a beaſt, 


Property accrue 
ing ta the lord, 
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and it be cried in the church and markets, the property is 


changed. MKitch. 80. 
That 
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That is to ſay, after he hath had the beaſt a year and 
day from the time of the proclamation, and not from the 
time of the ſeizure: for after the firſt proclamation it be- 
cometh an eſtray, but not ſooner. 11 Ad. 89. 

If the eftray within the year eſtray out of the major, 
the lord may chaſe back the eſtray unleſs it be ſeized by 
another lord who hath eſtrays; but if it be ſeized by ſuch 
other lord, then the firſt hath loſt all poſſibility of his gain- 
ing the property, and the other lord ought to proclaim it 
de novo. Finch, 177. Kitch. 81. Hutt, 67. 


Eſtreat 


Eftreat, what. I. LST RE AT ſextradtum) is uſed for the true copy 
or note of ſome original writing or record, and 
eſpecially of fines and amerciaments, impoſed in the rolls 
of a court, to be levied by the bailiff or other officer. 
Making out the _ 2* The juſtices and judges before whom fines or amer- 
eftreats, ciaments ſhall be, ſhall charge the clerks of the eſtreats, 
by their oath to be made, that they make the rolls of ſuch 
eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 
he loſt, as well in the king's ſuit, as in the ſuit of the 
party. 7 H. 4. c. 3. 
Debrering the 3. All clerks of the peace, and town clerks, ſhall de- 
ſame tothe liver to the ſheriff, within 20 days after Sep. 29, yearly, 
—— a perfect eſtreat or ſchedule of all fines, iſſues, amercia- 
ments, and other forfeitures whatſoever, forfeited in any 
ſeſſions before Michaelmas; on pain of 531, half to the 
king, and half to him that ſhall ſue. 22 C23 C. 2. c. 22. 


J 7> 8. 


antics 4. And ſhall alſo yearly, on or before the ſecond Mon- 
court of exche- day after the morrow of All Souls, deliver into the court 
Were of exchequer, a duplicate, certificate, and eſtreat of ſuch 


eſtreats and ſchedules, fo delivered to the ſheriff; on the 
like painof 501. id. ſ. 8. And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 G. c. 15 
12. 

And upon delivery thereof, they ſhall take the following 
oath, to be adminiſtred by one of the barons: 

« You ſhall ſwear, that theſe eſtreats now by you de- 
« livered, are truly and carefully made up and examined; 


cc and that all fines, iſſues, amerciaments, r 
| and 
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« and forfeitures which were ſet, loſt, impoſed, or for feit- 
ed, and in right and due courſe of law ought to be 
« eftreated in the court of exchequer, are, to the beſt of 
« your knowledge and underftanding, therein contained; 
« and that in the ſame eſtreats are alſo contained and ex- 
« preſſed all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any 
« wilful or fraudulent diſcharge, omiſſion, miſnomer, or 
defect whatſoever: So help you God.” 4 & 5 WW. 
. 24+ J 5 | 3 

5. And if he ſhall withhold, or miſcertify the ſame, he Penalty of mak 
ſhall forfeit treble; half to the king, and half to him ing default. 
that ſhall ſue; and ſhall alſo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 & 23 C. 2. 

c. 22. /. 9. 

6. If recognizances be eſtreated into the exchequer, Party coming in 
becauſe not punctually complied with; yet if the party fer che crea 
appears and takes his trial the next ſeſſions, or otherwiſe. 
performs what he was bound to by the recognizance as the 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer : becauſe the effect, tho' not 
the exact form of the recognizance, is complied with. 

10 Med. 278. | 

7. Where any fine or forfeiture ſhall be paid to the Proceſs for lery- 
ſheriff, clerk of the peace, or other officer, and fo certi- ins. 
hed into the exchequer; proceſs ſhall be awarded to the 
ſheriff againſt ſuch perſon for levying the ſame. 22 & 23 
C. 2. c. 22. / 10. 

8. And in levying, the ſheriff ſhall ſhew the eſtreats Sheriff's duty 
under the ſeal of the exchequer, to the party indebted; in !*vying+ 
on pain of treble damages to the party, and fine to the 
king, on conviction before the juſtices of the peace, or 
other juſtices. 42 Ed. 3. c. 9g. 

9. And the ſheriff ſhall make no eſtreats to levy his own Ekreats in the 
amerciaments (that is to ſay, in the torn), till two juſtices born. 

(12.) to be named at Michaelmas ſeſſions by the cuſlos rotu- 
lorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the ſaid eſtreats ſhall be 
indented betwixt the ſaid juſtices and ſheriff, ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff; And the perſons who ſhall 855 
ther the ſaid amerciaments, ſhall be ſworn by the ſaid 
juſtices, that they ſhall take no more than is forfeited, and 
contained in the ſaid eſtreats. 11 H. 7. c. 15+ 
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Form of the eſtreat. 


Weſtmorland. N extract of all the iſſues, fines, amercia« 

ments and recognizances, ſet, loſt, im- 
poſed, and forfeited to our ſovereign lord the king, at the general 
quarter ſeſſions of the peace of our ſaid lord the king, holden 


at in and for the ſaid county of — on the =——— 
day of — in the year of the reign of — 
before efqrares, juſtices of our ſaid lord the king, 


alſigned to keep the peace in the ſaid county, and alſa to hear and 

determine divers felonies, treſpaſſes, and other miſdemeanors in 

the faid county committed, Joſhua Nicholſon, gentleman, clerk 

of the peace for the county aforeſaid, then and there attending: 
Of A. O. late of in the ſaid county, lalour- 

er, for a treſpaſs and aſſault at aforeſaid, in 

the ſaid county, whereof he ts indicted and convicted; 

his fine ſet at five ſhillings, which he paid to the ſheriff I. s. d. 

in court — - - - 0 50 
Of A. O. of in the ſaid county, yeoman, be- 

cauſe he came not now here to anſwer to ſuch things as 

againſt him, on the part of our ſaid lord the king, 

ſhould be ob jected, as by a certain recognizance taken 

before J. P. efquire, one of the juſtices of our ſaid 

lord the king, aſſigned to keep the peace in the ſaid 

county, he undertook - - - 1900 
Of A. S. of —— in the ſaid county, yeoman, one 

of the pledges of the ſaid A. O. becauſe he had him 

not to anſwer as above - — - 8 0&'0 
Of B. S. of in the ſaid county, yeoman, the 

other of the pledges of the ſaid A. O. for the like 5 O 0 
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J. Of evidence in general. 
II. Of written evidence. 
III. Of the evidence of witneſſes. 
IV. Of proceſs to cauſe witneſſes to appear. 
JV. Of the manner of giving evidence. 


I. Of evidence in general. 


Evidence, what, . VIDENC E in legal underſtanding, doth not 


4 


only contain matters of record, as letters patents, 
fines, recoveries, inrolments, and the like, and writings 
under 


not 
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Evidence. 


under ſeal, as charters and deeds, and other writings 
without ſeal, as court rolls, accounts, and the like; but 
in a larger ſenſe it containeta alſo the teftimony of wit- 
nefies, and other proofs to be produced and given, for the 
finding of any iſſue joined between the parties. And it is 
called eviden.c, becauſe thereby the point in iſſue is to be 
made evident to the jury. 1 &/t. 283. 

2. But it is a general rule in all caſes, civil and cri- 
miaal, the beſt evidence that may be had, or that the na- 
ture of the thing will bear, 1s to be given; and it is upon 
this reaſon, that a copy cf the record is admitted, becauſe 
one cannot have the record itſelf; but a copy of a copy 
wili not do. Law of Evid. 286. 

3. Many times juries, together with other matter, are 
much induced by preſumptions: whereof there are three 
forts, violent, probable, and light or cemerary. Violent 
preſumption many times amounts to full proof; as if one 
be run through the body with a {word in a houſe, whereof 
he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little; 
but light or temerary preſumption moveth not at all. 
1 Inſt. 6. ä | 

If all the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out ail men) 
then violent preſumption, which ſtands for a proof, is 
continual and quiet poſſeſſion; altno' the deed may receive 
credit from a comparing of ſeals, writing, and the like. 
1 Inſt. 6. 

4. The common law did not require any certain num- 
ber of witneſſes, for the trial of any crime whatſoever. 
2 Haw. 428. 


And before a juſtice of the peace in divers cafes, one 


The beſt evi. 
dence is re qui r- 
ed. 


Pre ſum ative 
evidence. 


What number 
of witn-1.es att 
required. 


witneſs is ſufficient to convict an offender; the ſame being 


directed by ſpecial ſtatutes. 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon {hall be attained, but upon the 
oaths of two witneſſes, either both to the ſame overt act, 
or one of them to one, and the other of them- to another 
overt act of the ſame treaſon. 7 . c. 3. /. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſſes are generally required: and the 
reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men, 


But where the trial is by verdict of twelve men, there the 
judgment is not given upon witneſies, or other kind of 
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evidence, but upon the verdict; and upon ſuch evidence 
as is given to the jury, they give their verdict, 1 Inf, 
6.b. Plotud. 12. a. 

By 29 C. 2. c. 3. /. 5. Deviſes of lands ſhall be at- 
teſted by three witneſſes at the leaſt. | 


IT. Of written evidence. 


1: Acts of parliament relate either to the kingdom in 
general, and are therefore called general acts of parliament; 
or only to the concerns of private perſons, and are thence 


called private acts of parliament. Theory of Evid. 2. 
A general act of parliament is taken notice of by the 


judges and jury, without being ſhewed; and hence it is 
that it hath been ſaid, chat the printed ſtatute book is good 
evidence of general acts of parliament; not that the 
printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law; and theretore the printed ſtatutes are allowed to 
be evidence, becauſe they are the hints of that which is 
ſuppoſed to be lodged in every man's mind already. id. 
2,8. | 

But in the caſe of private acts of parliament, the printed 
ſtatute book is not evidence, though reduced into the ſame 
volume with the general ſtatutes ; but the party ought to 
have a copy compared with the parliament roll ; for they 
are not conſidered as already lodged in the minds of the 
people. 74. 8. | 

However, a private act of parliament, that is in print, 
which concerns a whole county (as the act of Bedford 
Level) or a large body of people (as the whole clergy in 
general) hath been allowed to be given in evidence, with- 
out comparing it with the record; and theſe things are the 
rather admitted, becauſe they gain ſome authority from 
being printed by the king's printer; and beſides, from the 


notoriety of the ſubject ef them, they are ſuppoſed not to 


be wholly unknown. id. 8. 

2. Records of the king's courts prove themſelves, and 
cannot be proved by witneſſes. But copies of them muſt 
be proved by witneſſes, and then they are good evidence. 
No razure or interlining ſhall be intended in them. But 
the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaſt under the ſeal of the court. 10 Cz. 92. 

And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be pro- 
duced. Read Fvid. 

But a record of a criminal conviction ſhall not be given 
in evidence in a Civil action; becauſe ſuch conviction 

might 
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might have been upon the evidence of a party intereſted 
in the civil action. Caſes in the time of lord Hardwicke, 
12. 
: 3. There are alſo other publick matters that are not re- Rolls of court 
cords, as court rolls, and tranſactions in chancery; and ot of record, 
of theſe, copies may be given in evidence. Theory of Evid. 
22, 23. 
The reaſon why the proceedings in chancery are not re- 
cords is this, becauſe they are not the precedents of juſtice; 
for the judgment there is, according to equity and good 
conſcience, and not according to the laws and cuſtoms. 
And the reaſon why any record is of validity and authority 
is, becauſe it is a memorial of what is the law of the 
nation; now Chancery proceedings are no memorials of 
the laws of England, becauſe the chancellor is not bound 
to proceed according to the laws. id. 23. ; 
The rolls of a court baron are evidence; for te Pare 
the publick rolls, by which the inheritance of every te- 
nant is preſerved ; and they are the rolls of the manor court, 
which was anciently a court of juſtice relating to all pro- 
perty within the diſtrict. id. 43. 
4. Depoſitions of witneſſes may be read when the wit- Depoſitions, 
neſs is dead, but not when the witnels is living; for whilft 
the witnefs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 30. 
Yet they may be read when a witneſs is ſought and can- 
not be found; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead. id. 
So if it is proved that a witneſs was ſubpœnaed, and fell 
| fick by the way; for in this caſe likewiſe, the depoſition is 
the beſt evidence that can be had, and that anſwers what 
the law requires. id. 
But a depoſition cannot be given in evidence againſt any 
g perſon that was not party to the ſuit; and the reaſon is, 
& becauſe he had not liberty to croſs-examine the witneſs ; 
and it is againſt natural juſtice, that a man ſhould be con- 


1 cluded by proofs in a cauſe to which he was not a party. 
1 For this reaſon, depoſitions in chancery ſhall not be read 
| for or againſt the defendant upon an information or 1n+ 
1 dictment, for the king was no party to the ſuit. id. 
t Yet this rule admits of ſome exceptions ; as particu- 
larly, in all cafes where hearſay and reputation are evi- 
_ dence; for undoubtedly what a witneſs, who 1s dead, hath 
= {worn in a court of juſtice, is of more credit than what 
another perſon ſwears he hath heard him ſoy. So a depo- 
BE ſition taken in a cauſe between other parties, will be ad- 
0 mitted to be read, to contradict what the ſame witneſs 
't ſwears at a trial. id. 30, 31. 
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It is a general rule, that depoſitions taken in a court 
not of record, ſhall not be allowed in evidence elſewhere. 
So it hath been holden in regard to depoſitions in the ec- 
cleſiaſtical court, tho? the witneſſes were dead. So where 
there cannot be a croſs-examination, as depoſitions tzken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. id. 33, 34. | 

But it ſeems to be ſettled, that the examination of an 
informer taken upon oath, and ſubſcribed by him, either 
before a coroner upon an inquiſition of death, or before 

Juſtices of the peace, in purſuance of the ſtatutes of Phil. 
& Afar. upon a bailment or commitment for any felony, 
may be given in evidence at the trial, if it be made out 
by oath to the ſatisfaction of the court, that ſuch informer 
1s dead, or unable to travel, or kept away by the means 
or procurement of the priſoner, and that the examination 
offered in evidence is the very ſame that was ſworn before 
the coroner or juſtice, without any alteration whatſoever, 
2 Haw. 429. 

But it hath been adjudged, that it is not ſufficient to au- 
thorize the reading of ſuch examination, to make oath that 
the proſecutors have uſed ail their endeavours to find the 
witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 /. (1 Salk. 281.) upon advice 
with the juſtices of. the common pleas, on an indictment 
for a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead; and that the reaſon why 
ſuch depoſitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mar. and that this can- 
not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Mod. 165. it is ſaid, that 
the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit of a croſs-examination. 


2 Haw. 430. 


Anciently, depoſitions taken in perpetuam rei memoriam 
were not publiſhed till after the death of the witneſſes, be- 
cauſe they were no evidence while the witneſſes were living; 
but this practiſe was found very inconvenient, becauſe 
thereby witneſſes became ſecure in ſwearing whatever they 
pleaſed, inaſmnch as they never could be proſecuted for 
perjury. Theory of Evid. 32. 

What a man himſelf, who is living, hath ſworn at one 
trial, can never be given in evidence at another to ſupport 


him, becauſe it is no evidence of the truth; for if a man 
be 


Evidence. 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements ; but what a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queition, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is not from 
any undue influence, But if a man hath ſworn at one 


trial different from what he hath ſworn at another, this is 
ood evidence as to his diſcredit. id. 35. | 


317 


5. No verdict ſnall be given in evidence, but between ſuch verdi. 


who were parties or privies to it; becauſe otherwiſe, a man 
would be bound by a deciſion, who had not the liberty to 
eroſs- examine: and nothing can be more contrary to na- 
rural juſtice, than that any body ſhould be injured by a de- 
termination, that he, or thoſe under whom he claims, 
was not at liberty to controvert. Theory of Evid. 18, 19. 

And a verdict will not be admitted in evidence, without 
likewiſe producing a copy of the judgment founded upon 
it; becauſe it may happen, that the judgment was arreſted 
upon a new trial granted. But this rule doth not hold, 
in the caſe of a verdict on an iſſue directed out of chan- 
cery ; becauſe it is not uſual to enter up judgment in ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfactory, and ſtands in force. 
id. 21. 

6. A decree in chancery may be given in evidence be- 
tween the ſame parties, or all claiming under them; for 
their judgments mult be of authority in theſe caſes, where 
the law gives them a juriſdiction: for it would be very 
abſurd, that the law ſhould give them a juriſdiftion, and 
yet not ſuffer what is done by force of that juriſdiction to 
be full proof. Theory of Evid. 36, 37. 

And-note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent juriſdiction, 
is concluſive evidence of ſuch matter: and in caſe the de- 
termination is final in the court, of which it is a decree, 
ſentence, or judgment, ſuch decree, ſentence, or judg- 
ment will be concluſive in any other court having concur- 
rent juriſdiction. id. 37. 

7. In the caſe of Benſon and Olive in the exchequer, T. 
3 G. 2. a deed was offered to be produced, which bore 
date 38 years before, without proving that the witneſſes 
were dead. And allowed by the court. They faid that 
in general 40 years was allowed to be the rule; but the 
courts never tied themſelves up ſtrictly to that rule, but 30, 
38, nay 35, have been allowed the fame. 1 Barnard. 348. 

And, E. 11 G. 2. Porter and Gordon. Upon a trial at 
bar, a deed was offered in evidence, executed 26 years ago, 
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without proving the hands; which was oppoſed by the 
other ſide; but admitted by the court, who ſaid, there 
was no fixed rule about it, but that it had often been al- 
lowed, where a deed was but 25 or 30 years old. 12 
Viner. 57. 

8. In caſes where writings have been loſt by burning of 

houſes, by rebellion, or when robbers have deſtroyed them, 
or the like; the law, in ſuch caſes of neceſſity, allows 
them to be proved by witneſſes. Tenk. 19. Hood, b. 4. 
2 4. 
If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply it; and there- 
fore the defendant having torn his own note ſigned by him, 
a copy ſworn was admitted to be good eyidence to prove it, 
L. Raym. 731. 

Where the defendant himſelf has the deed which concerns 
the land in queſtion, and refuſes (after notice) to produce 
it; a copy thereof will be permitted to be given in evi- 
dence, on its being proved to be a true copy. And if the 
party Has no copy, he may produce an abſtract, nay even 
give parol evidence of the contenrs; becauſe in ſuch cafe 
it may be impoilible to give better evidence, In civil! 
cauſes, the court will ſometimes oblige parties to produce 
evidence which may prove againſt themſelves ; or leave 
the refuſal to do it (after proper notice) as a ſtrong pre- 
ſumption, to the jury. The court will do it, in many 
caſes, under particular circumſtances, by rule before the 
trial; eſpecially, if the party from whom the production is 
wanted applies for a favour, But in a criminal or penal 
caufe, the defendant is never forced to produce any evi- 
dence ; though he ſhould hold it in his hands in court, 
Theory ef Evid. 54. Burrow. Mansf. 2489. 

Where an original note of hand is loſt, and a copy of 
it is offered in evidence to ſerve any particular purpoſe in 2 
cauſe ; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the copy 
Will be allowed to be read. I Ai. 446. 

But by lord Heardwicke, Ap. 16, 1740. On exceptions 
to a maſter's report. Where a rent charge is granted by 
decd, and the deed happens to be loſt, the plaintiff cannot 
rcad a copy in evidence at law, but mutt either ſet up 2 
preſcriptive title to the rent, from a conſtant and unin- 
terrupted payment, or he muſt bring his bill in equity, 
to be relieved againſt the accident of the original's being 
loft. And the ſame rule holds in caſe of a bond; for 
though an hundred witneſſes could prove the ſubſtance of 
it, yet it is not ſufficient at law, for the plaintiff muſt "uh 

J | clare 
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clare upon it, ſetting forth that he produceth it in court. 
2 Ath. 61. 

9. An indenture to guide the uſes of a common reco- Writing with 
very, was offered in evidence, bur the ſeals were torn off; e ſeal torn of, 
yet it being proved to have been done by a little boy, it was 
allowed to be read. Palm. 402. 

To prove the taking of an oath, in the act of uniformity, 

a certificate was produced that had only a ſmall picce of 
wax upon it. By Tweſden , if it were ſealed, tho' the 
ſeal was broken off, yet it may be read, as we read reco- 
veries after the ſeal broken off; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
off, and ſo wills and deeds. 11 444. 11. AH. 21 C. 2. 
Clerk and Heath. 

10. If upon collateral iſſue, it is to be proved, that ſuch Letters patent. 
a one was juſtice of the peace, baronet, or the like ; com- 
mon reputation is ſufficient proof, without ſhewing the 
commiſſion, or letters patent of the creation. Tr, per pais, 


7. 
1 I. The copy of the probate of a will is good evidence, Copy of a will, 


where the will itſelf is of chattels; for there the probate o of 1-rters of 


is an original, taken by authority, and of a publick nature: . 
otherwiſe, where the will is of things in the realty; be- 

cauſe in ſuch caſe the eccleſiaſtical courts have no autho- 

rity to take probates; therefore ſuch probate is but a copy, 

and the copy of it is no more than the copy of a copy. 

3 Salk. 154. 

The eccleſiaſtical court never grants an exemplification 
of letters of adminiſtration, but only a certificate that ad- 
miniſtration was granted; therefore where a leſſee pleads 
an aſſignment of a term from an adminiſtrator, ſuch certi- 
ficate is good evidence. So would the book of the eccle- 
ſiaſtical court, wherein was entered the order for granting 
adminiſtration. So would the copy of the probate of a 
will, be evidence of ſuch an one being an executor, but a 
copy of the will would not be evidence of it. Kempton and 
Croſs, E. 8 G. 2. Buller's Law of Nijt privs, 246. 

12. So the copy of the court rol! of a manor, is good Other copies, 
evidence; as alſo the copy of a church-regiſter, che copies 
of town-books, and the like; for where the original itſelf 
is good evidence, the immediate copy thereof is alſo good 
evidence. Skin. 584, L. Raym. 154. 

And generally, wherever an original is of a public na- 
ture, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bargain 
and ſale, of a deed inrolled, and the like; but where an 
original is of a private nature, a copy is not evidence, 

| | L1 4 unleſs 


— "4 — 


— 
—— = 
"% — 


— — ——— —— — — — - 


* 


93 


— 


I 


* K ů ů 
— — — — * 0 


— — — 
— — wp — — — — 1 


5:0 


TnquiGtion poſt 
Mortem. 


Pariſh regiſter, 


Heralds bocks. 


Founder roll. 


Tertiers. 


In4orſement of 
intereſt on a 
boud, 


Shop book, 


Evidence. 


unleſs the original is loſt or deſtroycd. 3 Salk. 154. JI. 
8 IV. Lynch and Clarke, 

On a warrant to a conſtable to diſtrain goods by virtue 
of an act of parliament; the conſtable makes diſtreſs, and 
returns the overplus to the ofrender, but keeps the war. 
rant. Reſolved, that a copy of the warrant in this caſe 
will be good evidence. 6 Mod. 83. MV. 2 An. Morliy 
and Staker. 

So a copy of a conviction for killing game, was agreed 
to be evidence in bar of an action brought for the ſame 
offence. 7. 5 C. 3. K. and Alidium. Burr. Mansf. 1720. 

13. An inquiſition pot mertem is evidence, but not con- 
cluſive. 2 T. Jones. 224. 44. 34 C. 2. Earl of Thanet 
v. Fiftcr. 

14. The entry of the names and titles of perſons in a 
church-book either for marriages or births is evidence, 
but not concluſve evidence of the marriage or birth of an 
perſons, unleſs the identity of the perſon (by ſuch entries 
intended) is fully proved, and alſo ſtrengthened with cir- 
cumitances, as cohabitation, the «..ovwance of the parties 
themſelves, and the like. 12 in. 89. 

15. Rolis or ancient books in the heralds office, are 
evidence to prove a pedigree ; but an extract of a pedi- 
gree, proved to be taken out of records, ſhall not; be- 
cauſe ſuch extract is not the beft evidence in the nature of 
the thing, as a copy of ſuch records might be had. Theory 
of Evid. 45. 3 Black. 105. 

16. An old terrier, or ſurvey of a manor, whether ec- 
cleſiaſtical or temporal, may be given in evidence; for 
there can be no other way of aſcertaining the old tenures 
or boundaries. Theery of Evid. 44. 

17. A terrier of glebe is not evidence for the parſon, 
unleſs ſigned by the churchwardens, as well as the parſon; 
nor then neither, if they be of his nomination : and tho' 
it be ſigned by them, yet it ſeems to deſerve very little 
credit, unleſs it is likewiſe ſigned by the ſubſtantial inha- 
bitants. But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Theory of Evid. 45. 

18. M. 11 G. Serle and lord Barrington. The indorſe- 
ment on a bond by the obligec, of payment of intereſt, 
was allowed to be given in evidence by his adminiſtrator, 
to take off the preſumption from the length of time. L. 
Raum. 1371. | | | 

19. By the 7 J. c. 12. No tradeſman nor handicraft- 


man ſhall be allowed to give hs ſhop-book in evidence, 


cn an action for money due ſer wares del:yered, or for 
werx 
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work done, above one year before the action brought. 
But this not to extend to any trading between merchant 
and merchant, merchant and tradeſman, or between 
tradeſman and tradeſman, for any thing directly falling 
within the compaſs of their mutual trades and merchan- 
dize. 

In the = of Pitman and Maddox, 11 V. A ſhop- 
book was allowed for evidence, it being proved that the 
] ſervant that writ the book was dead, and this was his 

hand, and he accuſtomed to mike the entries, and no 
; proof was required of the delivery of the goods; and Holt 
- Ch. J. ſaid it was as good evidence as the proof of a wit- 23 
t neſs's hand to an obligation; and he held, that tho' the 

ſtatute of the 7 F. ſays, a ſhop-book ſhall not be evidence 
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a after the year, yet it is not of itſelf evidence within the 
E year. 2 Salk. 690. 
y 20, A man's book of accounts is no evidence for the Book of ac- 
$ owner of the book, but for the adverſe party; for his book <vuats- 
- cannot be of better credit than his oath, which would not 
$ ſerve in his own caſe. Tr. per pats.” 348. 
21, In the caſe of the Queen and Mead, the defendant, Private books 
: and eight others, were incorporated under an act made * entries. 
- 39 El. by the name of the ſurveyors of the highways at 
- Aileſbury in the county of Bucks, and were truſtees of a 
f charity called Bedford's gift. An information was pre- 
y ferred againſt the defendant, for executing this office, 
being an office of truſt, without having taken the oaths, 
. contrary to the 25 C. 2. c. 2. To which he pleaded 
5 not guilty, And now it was moved for a rule, that the 
$ ' proſecutor might have two books produced, which theſe 
lurveyors kept, in which they entered their elections, 
, and alſo their receipts and diſburſements ; and that he 
might take copies of what he thought neceſlary, and that HR 
: the books might be produced at the next aflizes at the it þ 
D trial, But it was denied by the court ; becauſe they are | "J 
- perfectly of a private nature, and it would be to make a 14 
: man produce evidence againſt himſelf in a criminal proſe- 1 
cution. L. Raym. 927. 4 
2232. A copy of an inſeription on a grave-ſtone, hath Le ſcription on a 4! 
: been allowed to be given in evidence. r 4 
R 23. The examination of an almanack, that ſuch a day Almanack. 14 
; of the month was Sunday, was ruled to be ſufficient ; and | 14 


that a trial of this by a jury is not neceſſary, altho' it is a t | 

. matter of fact. Cro. Eliz. 227. 11 
And the reaſon why the kalendar in an almanack is al- 

lowed as evidence ſeemeth to be, becauſe the faid kalendar 

- is part of the book of common prayer, which is citablithed 
. at of parliament, | 
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24. An almanack wherein the father had writ the day 
of the nativity of his ſon, was allowed as evidence to prove 
the nonage of his ſon. Raym. 84. 

25. Camden's Britannia was offered in evidence, to 
prove a particular cuſtom, but refuſed ; for the court held, 
that a general hiſtory might be given in evidence to prove 
a matter relating to the kingdom in general, becauſe the 
nature of the thing requires it ; but not to prove a par- 
ticular right or cuſtom : So in the caſe of St. Katherine's 
hoſpital, Hale Ch. J. allowed a chronicle to be evidence 
of a particular point of hiſtory in Edward the third's time: 
So a year book may be evidence to prove the courſe of the 
court. And in this caſe it was admitted, that heralds books 
are goodevidence as to pedigrees, and pariſh regiſters as to 
births and marriages, upon the nature of the thing. But 


in the exchequer, the queſtion being whether the Abbey de 


Fontibus was an inferior abbey or not, Drugdale's Monaſti- 
con was refuſed for evidence, becauſe the original records 


might be had in the augmentation office. 1 Salk, 281. 


7 V. Stainer and the Burgeſſes of Droitwich, 

So in the caſe of Cockman and Mather, E. 13 G. On 
a trial at bar, concerning the right of viſiting univerſity 
college in Oxford, one of the iſſues was, whether king 
Alfred was fouhder. And the counſe! for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this 
point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unleſs in proof of a point concerning 
the public government. And the evidence was not al- 
lowed. Barnard. 14. 

26. It ſeems to have been generally holden, ſince the 
reverſal of the attainder of Alggernon Sidney, that ſimilitude 
of hands is not evidence in any criminal caſe, whether 


capital or not capital. 2 Haw. 431. L. Raym. 39 


And, generally, it is faid, that ſimilitude of hands is 
no evidence ; but ſaying that he was well acquainted with 
his writing, and knew 1t to be the party's, 1s evidence, 
12 Viner. 204. 

And in general caſes, the witneſs ſhould have gained 
his knowledge from having ſeen the party write ; but un- 
der ſome circumſtances that is not neceſſary; as where the 
hand-writing to be proved is of a perſon reſiding abroad, 
one who has frequently received letters from him in a 
courſe of correſpondence, would be admitted to prove it, 
tho? he had never ſeen him write, So where the anti 
quity of the writing makes it impoſſible for any living 
witneſs to ſwear he ever ſaw the party write; as where 
a parſon's book was produced to prove a modus, the 

parſon 
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parſon having been long dead, a witneſs who had exa- 
mined the pariſh books, in which was the ſame perſon's 
name, was permitted to ſwear to the ſimilitude of the 
hand-writing, for it was the beſt evidence in the nature 
of the thing, for the pariſh books were not in the plain- 
tiff's power to produce. Theory of Evid. 25, 26. 

So in the caſe of Gould and Fones, T. 2 G. 3. On the 
trial of an iſſue out of chancery, before lord 7ansfield at 
the ſittings in Middleſex, where it was diſputed, whether 
the name of one William Jones, ſubſcribed to a declaration 
of truſt, was genuine; and, to prove the hand-writing 
forged, a witneſs was produced, who had frequently cor- 
reſponded with Jenes, but had never ſeen him write : 
Lord Mansfield, upon debate, held him ay a good evi- 
dence, and his teſtimony accordingly Was admitted. 


Black, Rep. 384. 


ITT. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whether Confeſſion, 

taken on an examination before juſtices of the peace, in 
purſuance of the i C 2 P. & M. c. 13. or 2& 3 P. & 
M. c. 10. upon a bailment or commitment for felony, or 
taken by the common law upon an examination for otker 
crimes not within theſe ſtatutes, or in diſcourſe with pri- 
vate perſons, hath always been allowed to be given in 
evidence, againſt the party confeſſing, but not againſt 
others. 2 Haw. 429. 

2. It is to be obſerved, that there be many circumſtan- Witneſs of kin 
ces that diſable a juror, that are not ſufficient exceptions ® 2 
againſt a witneſs : Thus the exception of kindred is a good 
cauſe of challenge againſt a juror, but not againſt a wit- 
nels; therefore the father may be a competent witneſs for 
or againſt his ſon, or the ſon for or againſt his father. 

Theſe and the like exceptions may be to the credit or cre- 
dibility of the witneſs, but are not exceptions againſt his 
competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to a witneſs are of two kinds. 1. Exceptions to the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtimony ; and in ſuch caſe the witneſs is to be allowed, 
but the credit of his teſtimony is left to the jury. 2. Ex- 
ceptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge. 2 H. 1. 276, 277. 5 

n 1 


rr 


524 


Witneſs infa- 
Wous. 


Witneſs an in- 


del, 


Evidence. 


2. It ſcems agreed, that an attainder, judgment, or 
conviction of treaſon, felony, . præmunire, per- 
jury, or forgery on J. and allo 2 judgment in attaint 
for giving a falte verdi! ict, or in conſpiracy at the ſuit of 
the king, and alfo judzment for any heinous crime to 
ſtand on the pillory, or to be whipped or branded, are 
good caufes of exception againit a witneſs, while they 
continue in force. 2 Faw. 432. Theory of Evid. 107. 

In the caſe of Pendoct and Vackender, H. 28 G. 2. 
the queſtion was, Whether a perſon convicted and whip- 
pea for petit larceny hall be allowed to be a witnets. 
And the court were clearly of opinion, that he ſhall not; 
and laid it down as a rule, that it is the crime that cre- 

tes the infamy, and not the puniſhment for it. Petit 
tarceny 1s felony ; and there is no cafe where a perſon 
convicted thereof was ever admitted to be a witneſs. 

2 7¹ tfon. 18. 

But it is agreed, that no ſuch conviction or judgment 
can be made ule of to this purpoſe, unleſs the record be 
actually produced in court. 2 Haw. 433. 

Alſo, it is a general rule, that a witneſs ſhall not be 
alked any queſtion, the anſwering to which might oblige 
him to accule himſelf of a crime; and that his credit is 
to be impeached only by general accounts of his character 
and reputation, and not by proofs of particular crimes, 
whereof he never was convicted. 2 Haw. 433. 

And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. St. Tr. J. 3. 427. 

And lord Coke ſays, a witneſs alledging his own infamy 
or turpitude, is not to be heard. 4 2 oft. 279. 

Thus a wife was diſallowed to be a witneſs to prove her 
huſband had no acceſs to her in a cafe of baſtardy, Se. 
Caſes, V. 2. 175. K. and Reading, MH. 8 G. 2. 

It ſeems clear at this day, that cutlawry in a perſonal 
action is not a good exception againſt a witneſs, as it is 
againſt a juror. 2 Haw. 433. 

A perſon convicted of felony, who is admitted to his 
clergy, and burnt in the hand, is thereby re-enabled to be 
a witnets, 2 Haw. 433. 

And 1 it ſeems a greed, that the King's pardon of treaſon, 
or telony, after a conviciion or attainder, reitorcs the party 
to his credit. 2 Haw. 433» 

4. It ſeems agreed to be a good exception, that a wit- 
ncls is an 15 f that is, as it ſeemeth, that he believes 
neither the Cld nor New Teſtament to be the word of 
God, on one of which cur laws require the oath ſhould 
be adminiſftred, 2 Haw. 434. But Ma:. * a 1d 
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Pagans have been admitted to be ſworn in their own 
country way. 

5. Want of diſcretion is a good exception againſt a Witneſs want. 
witneſs; on which account alone it ſeems, that an infant ins diſcretion, 
may be excepted againſt. 2 Haw. 434. 

But if an infant be of the age of 14 years, he is as to 
this purpoſe of the age of diſcretion, to be ſworn as a 
witneſs; but if under that age, yet if it appear that he 
hath a competent diſcretion, he may be ſworn. 2 H. 
H. 278. 

And in many caſes an infant of tender years may be 
examined, where the exigence of the caſe requires it; 
which poſſibly, being fortified with concurrent evidences, 
may be of ſome weight; eſpecially in caſes of rape, bug- 
gery, and ſuch crimes as are practiſed upon children. 
2 H. H. 279, 284. | 

But in no caſe ſhall an infant be admitted as evidence, 
without oath. Str. 700. 1 A. 29. 

6. It ſeems an unconteſted rule in all caſes, that it is a Witnefs ia- 
good exception againſt a witneſs that he is either to be a bereced. 
gainer or loſer by the event of the cauſe, whether ſuch 
advantage be direct and immediate, or conſequential only. 
2 Haw. 433. | 

Thus in an information upon the ſtatute of uſury, the 
party to the uſurious contract ſhall not be admitted to be 
a witneſs againſt the uſurer, for in effect he ſhould be 
witneſs in his own caule, and ſhould avoid his own bonds 
and aſſurances, and diſcharge himſelf of the money bor- 
rowed. 1 [ft 6. | 

Thus alſo an attorney ought not to be examined again{t 
his client, becauſe he 1s obliged to keep his ſecrets : but 
of his own knowledge before retainer, he may be ex- 
amined as a witneſs, if ſerved with a ſubpoena. Mood, 
b. 4. c. 4. 

But upon an indictment for battery, or the like, the 
party grieved may be a witneſs againſt the defendant, be- 
cauſe the proſecution is at the ſuit of the king. 7d, 
b. 4. c. 5. 

And in many criminal caſes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of felony for 
ſtolen goods, he is. concerned in intereſt ; for he will be 
intitled to reſtitution : and yet his evidence is admitted. So 
in removing an indictment by certiorari from the ſeſſions 
to the king's bench; tho' the proſecutor in that caſe, if 
the defendant be convicted, is entitled to his coſts, yet he 


is allowed as a witneſs. So where a man, in caſe of con- 
viction· 
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viction of the offender for a robbery, will be entitled to: 
401 reward; yet his evidence ſhall be received. And by 
Parker chief juſtice: As to the caſes where a 401 reward 
is given, they admit of this anſwer ; that the intention of 
thoſe acts would be quite defeated, if ſo be the reward 
ſhould take off the evidence. The ſame anſwer may ſerve 
to the caſes put upon an indictment of felony for ſtolen 
goods; and where the indictment is removed by certiorari: 
for none in the firſt caſe but the owner can prove the pro- 
perty of the goods; and in the ſecond, if the giving of 
coſts ſhould take off the evidence of the proſecutor, the 
act of parliament deſigned to diſcountenance the removing 
of ſuits by certiorari, would give the greateſt encourage- 


ment to them that is poſſible. 10 Hod. 193. MH. 12 An. 
Q. and Muſcot. 


Alſo it ſeems agreed, that it is no good exception 


againſt a witneſs, that he has a maintenance from the 
king; for every one may maintain his own witneſſes. 
2 Haw. 434. 

Thus alſo, one commoner may be a witneſs for another 
claiming common, becauſe in effect it charges himſelf; 
that is to ſay, he admits another to have common with 
himſelf. But if the preſcription be, that all the inha- 
bitants of ſuch a place ought to have common there, one 
of the inhabitants cannot be a witneſs, to prove that ano- 
ther of the ſaid inhabitants ought to have common there, 
becauſe in effect he would ſwear to give himſelf right of 
common there. L. Raym. 731. 

A truſtee may be a witneſs, if he hath releaſed his truſt; 
but not if he hath conveyed it over. Sid. 315. M. 18 C. 2. 
Ste bens and Gerrard. 

An heir at law may be a witneſs concerning the title to 
the land, but the remainder-man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency, 
1 Salt. 283. M. 10 V. Smith and Blackham. 

In evidence to a jury at bar, a ſpecial iflue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of Meſtward in Cumberland, whether fines on the tenants 
on their lord's death, be due to the heirs _or ſucceſſors of 
the lord, during his minority ; the defendant excepted to 
the ſteward, becauſe he had a fee on admiſſion, but it was 
not allowed, and he was ſworn. 3 Keb. go. 

A witneſs laying a wager in the cauſe, is no hindrance 
to his being a witneſs ; for the other has an intereſt in his 
evidence which he cannot deprive him of. Farefl, 31. 
Str. 652. 
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If a perſon apprehends himſelf to be intereſted, tho' in 


2 ſtrictneſs of law he is not, yet he ought not to be ſworn : 
/ as where the witneſs for the plaintiff apprehended that if 


the plaintiff ſhould recover, he would remit a claim of 


t ſome money which he (the plaintiff) had upon this wit- 
d neſs; but if he ſhould not recover, he would not remit it ; 
y although in ſtrictneſs of law, his reeovering or not reco- 
a vering in that caſe would not alter the claim: or as in caſe 
6 where the witneſs owned himſelf to be under an honorary, 
. though not under a binding engagement, to pay the coſts. 
f Str. 129. 
8 If a man hath been examined on interrogatories, being 
8 at that time diſintereſted, and afterwards becomes intereſt- ö 
5 ed, his depoſition may be given in evidence; becauſe his \y 
is evidence muſt be taken as it ſtood at, the time of his exa- 1 
mination. So if a witneſs to a bond becomes afterwards | 
repreſentative of the obligee, his hand muſt be proved 1 
. in like manner as if he were dead. 2 Ath. 615. 2 Ve- oy 
3 ZeY. 44 4 
7. It ſeems agreed, that the huſband and wife being as Huſband and j 
a one and the fame perſon in affection and intereſt, can no ie. "4 
3 more give evidence for one another, in any caſe whatſo- f 
5 ever, than for themſelves; and that regularly the one ſhall | 
” not be admitted to give evidence again/? the other, nor the 
* examination of the one be made uſe of againſt the other, 
” by reaſon of the implacable dittenſton which might be | 
— cauſed by it, and the great danger of perjury from taking | 
the oaths of perſons under ſo great a bias, and the extreme 0 
| hardſhip of the caſe. Yet ſome exceptions have been al- 
, lowed in caſes of evident neceſlity; as in the lord Audley's 
8 caſe, who held his wife, while his ſervant by his command 
raviſhed her; or where a man is indicted for a forcible 
” marriage on the ſtatute of the 3 H. 7. or where either a 
K. huſband or wife have cauſe to demand ſureties of the peace | 
4 againſt the other. 2 Haw. 431, 432. 
8 8. It ſeems agreed, that it is no exception againſt a Judge or juror, 
8 perſon's giving evidence either for or againſt a priſoner, being a , 
or 


that he is one of the judges or jurors who are to try him. 
of 2 Haw. 432. 5 
But where a juror is called upon to give his evidence, 


5 he ought to give it upon oath openly in court, and not be 
examined privately by his companions. Bac. Abr. Evid; 
A. 2. 
v 9. It hath been long ſettled, that it is no exception Witneſs being 
4 againſt a witneſs, that he hath confeſſed himſelf guilty of n 2c<amphices | 
| * 


the ſame crime, if he hath not been indicted for it; for if | 
no accomplices were to be admitted as witnelles, it would 

be x 
If 2 


e dondman. 


de __ impoſſible to find evidence to convict the 
greateſt offenders. 2 Haw. 432. 

Alſo it hath been often ruled, that accomplices who are 
indicted, are good witneſſes for the king, until they be 
convicted. 2 Haw. 432. | 

Alſo it hath often been adjudged, that ſuch of the de. 

- fendants in an information, againſt whom no evidence is 
given, may be witneſſes for the others. 2 Haw. 422. 

It hath been alſo adjudged, that where three perions are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the fame thing, they 
may be good witneſſes in ſuch actions for one another, 
2 Haw. 432. 

Witneſs an alien 10. It ieems agreed, that it is no good exception againſt 
a witneſs, that he is an alien, or villein, or bondman. 


2 Haw. 434. 


Witneſs blind. 11. There were two witneſſes to a deed, and one of - 


them was blind. It was ruled by Holt chief juſtice, that 
ſuch deed might be proved by the other witneſs, and read; 
or might be proved, without proving that this blind 
witneſs is dead; or without having him at the trial, proving 
only his hand. L. Raym. 734. Wood and Drury. 


Witneſs over 12. If a witneſs is beyond the ſea, it is uſual to prove 
- Sis his hand, and that he is beyond the fea. 12 iner. 224. 
| Witneſs become 13. There were two witneſſes to a bond; one in Africa; 
inſane. and the other in Bedlam, mad: On an order to prove an 


exhibit viva voce in chancery, a witneſs proved theſe facts, 
and their hands to the bond as if dead. T. 5& 6G. 2. 
12 Viner. 224. G 

Witneſs dead. 14. If a witneſs to a deed is dead, it is not ſufficient to 
prove his hand-writing, but it muſt be proved alſo that he 
is dead. 2 Ath. 48. 

And where a perſon has lived abroad for ſome years, af- 
ter atteſting a deed, there muſt be ſtrict proof of his death: 
Otherwiſe it is, where the witneſs has lived conſtantly in 
England, from the time of ſubſcribing his name to the day 
of his death; for in that caſe, a flight evidence of his 
death is ſufficient, eſpecially where the perfon who proves 
his hand knew him intimately, and ſwears that he believes 
him dead. Id. | 

But where the witneſs is dead, it is ſufficient to prove 
the witneſs's hand, without proving the hand of the party. 
12 Viner. 224. 

The ſayings of a dead man are not to be given in evi- 
dence to prove a particular fact; they are only to be ad- 
mitted in proof of general uſages and cuſtoms; but as for 
a particular fact, lying in the knowledge of a particular 
perſon, by his death the evidence is loſt, St. Tr. J. 5. 4 56. 
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And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of juſ- 
tice be made uſe againſt a defendant, on the death of ſuch 
witneſs at another trial. 2 Haw, 430. 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. 12 Viner. 
118. | 

But where ſuch declaration is reduced into writing, the 
writing itſelf muſt be produced, and not evidence thereof 
given viva voce. id. 119. 


529 


15. It is a general ru.e that hereſay is no evidence; Hearſays 


for no evidence is to be admitted but what is upon oath; 
for if the firſt ſpeech was without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare 
ſpeaking, and ſo of no value in a court of juſtice; and 
beſides, the adverſe party had no opportunity of a croſs 
examination ; and if the witneſs is living, what he has 
been heard to ſay is not the beſt evidence that the nature 
of the thing will admit. But tho' hearſay ought not to 
be allowed as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teſtimony, to ſhew that he 
affirmed the ſame thing. before on other occaſions, and 
that he is ſtill conſtant to himſelf. So where the iflue is 
on the legitimacy of a perſon, it ſeems the practice to 
admit evidence of what the parents have been heard to 
ſay, either as to their being or not being married, for the 
preſumption ariſing from the cohabitation is either ſtrength 
enced or deſtroyed by ſuch declarations, which altho' not 
to be given in evidence directly, yet they may be aſſigned 
by the witneſs as a reaſon for his belief one way or other. 
So hearſay is good evidence to prove who was a man's 
grandfather, when he married, what children he had, and 
the like, of which it is not reaſonable to preſume that there 
is better evidence. So to prove that a man's father or 
other kinſman beyond the fea is dead, the common repu- 
tation and belief of it in the family gives credit to ſuch 
evidence; and for a ſtranger it would be good evidence, 
if a perſon ſwore that a brother or other near relation had 
told him ſo, which relation is dead. So in queſtions of pre- 
ſcription, it is allowable to give hearſay evidence, in order 
to prove general reputation: and where the iſſue was of 
a right to a way over the plaintiff's cloſe, the defendants 
were admitted to give evidence of a converſation between 
perſons not intereſted, then dead, wherein the right to the 
Way was ry Theory of Evid. 111, 112. 
o in eſtabliſhing a title to an eſtate upon a pedigree, 


evidence that a man has not been heard of for many years, 
Vol. I. Mm — is 
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is ſufficient evidence prima facie to prove him dead without 
iſſue, ſo as to put the oppoſite party upon proof that be ſtill 
exiſts, Many perſons go to the Eaſt and Weſt Indies, 
and are never heard of more. In the mean time what is 
done upon ſuch a trial is no injury to the man or his iſſue, 


if he or they ſhall afterwards appear and claim the eſtate. 
Black. Rep. 404. 


TV. Of proceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſſes, are of 
two kinds. 1. By proceſs of ſubpena (A) iſſued in the 
king's name, by the juſtices, or others, where the trial is 
to be. 2. Which is the more ordinary and more effectual 
means (in criminal caſes), the juſtices that take the exa- 
mination of the perſon accuſed, and the information of 
the witneſſes, may at that time, or at any time after, and 
before the trial, bind over (B) the = to appear at 
the ſeſſions, and in caſe of their refuſal either to come, or 
to be bound over, may commit them for their contempt in 
ſuch refuſal. 2 H. H. 282. 
Charges of 2. Bythe 27 G. 2. c. 3. When any poor perſon ſhall 
vitaeſſes. appear on recognizance in any court to give evidence 
againſt another accuſed of grand or petit larceny or other 
felony, the court may, at the prayer, and on the oath of 
ſuch perſon, and on conſideration of his circumſtances, or- 
der the treaſurer to pay him ſuch ſum as they ſhall think 
reaſonable for his time, trouble, and expence; which order 
the proper officer ſhall make out for the fee of 6d; except 
in Middleſex, where the ſame ſhall be paid by the overſeers 
of the poor where the perſon was apprehended. 

And by the 18G. 3. c. 19. The court where any per- 
ſqn ſhall appear on recognizance or ſubpœna to give evidence 
as to any grand or petit larceny or other felony, whether 
any bill of indictment be preferred or not, may order the 
treaſurer to pay to him ſuch ſum as they ſhall think reaſon- 
able, not exceeding the expences he was bona fide put unto, 
making alſo, if he ſhall appear to be in poor circumſtances, 
a reaſonable allowance for his trouble and loſs of time; 
which order the clerk of aſſize or of the peace reſpectively 
ſhall forthwith make out and deliver to him, on being paid 
for the ſame 6d and no more; and the treaſurer upon 
ſight of the order ſhall forthwith pay the fame. .. 8.——- 
And the juſtices in ſeſſions from time to time may lay 
down or alter ſuch rules and regulations concerning any 
coſts or Charges to be allowed to any perſon by virtue of 
this act, as to them ſhall ſeem juſt; which rules and re- 


gulations 


T wo ways of 
cauſing witneſſes 
to appear. 


* 
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gulations, having received the approbation and ſignature of 
one or more of the judges of aſſize, ſhall be binding on all 
perſons whatſoever. /. 9. 

3- Where a witnels is a priſoner in execution for debt, Where a witneſs 
he muſt be brought up by habeas corpus ad teftificandum, to is a priſoner in 
give his evidence. St. Tr. V.2. 580. V. 4. 37. „ 

4. One was ſubpcenaed ad teſtificandum, and prayed a Witneſs how far 
privilege from being arreſted, which was granted; and by B tegedaguinſt 
the court, it will ſuperſede an arreſt upon zeſne proceſs, 9 
but not upon an execution; yet the ſheriff in that caſe 
may be committed for his contempt. Nevi/s caſe, 15 C. 

2. Tr. per þ. 310. 
5. By the 5 El. c. 9. ſ. 12. If any perſon upon whom Penalty of a 
any proceſs out of any of the courts of record within this _ 3 
realm ſhall be ſerved, to teſtify or depoſe concerning any 1 
matter depending therein, and having tendred unto him, 
Ec according to his countenance or calling, ſuch reaſonable 

ſum for his coſts and charges, as (having regard to the diſ- 
tance of the places) is neceflary to be allowed in that be- 
| half, do not appear according to the tenor of the proceſs, 

having not a lawful and reaſonable impediment ; he ſhall 
| forfeit 101, and ſhall yield ſuch further recompence to the 
party grieved, as to the judge of the court, out of which 
the proceſs was awarded, ſhall ſeem meet, according to the 
f loſs that the party which procured the proceſs ſhall ſuſtain ; 
to be recovered by the party grieved, in any court of re- 
cord. 

In the caſe of Myat and Winkford, 2 G. 2. A motion 
was made for an attachment againſt a perſon for not attend- 
ing at the aſſizes to give his evidence, being ſubpcenacd, 
and having received one guinea for his charges, and being 
promiſed to have one guinea a day while there, and his 
charges paid. And a rule was made to ſhew cauſe. And 
afterwards cauſe was ſhewed, that an attachment ought 
not to go, but the party injured had his action upon the 
ſtatute of Eliz, but the court thought, that it was a good 
foundation for an attachment, the diſobedience to the ſub- 
pœna being a contempt of the court; and though an ac- 
tion might be brought on the ſtatute, yet that was a more 
dilatory method, and more difficult to proceed in, which 
encouraged witneſſes not attending frequently upon trials, 
at which they were ſubpœnaed to appear and give evidence. 
And therefore the rule was made abſolute. L. Raym. 
1529. ; 

is the caſe of Small and [YVhitmill, M. 10 G. 2. It was 
moved for an attachment againſt one /Yatefield, for not at- | 
tending to give evidence, being ſerved with a fubpuenac- | 
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The ticket and ſubpœna were not ſworn to have been 
ſerved perionally ; but delivered to a ſervant at the wit. 
neſs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid he 
would attend. By Lord Hardwicke Ch. J. This way 
of proceeding by attachment is a new method. I do not 
know that it has been determined, that ſerving a ſubpœna 
on a ſervant, would be a ſufficient ſervice to maintain an 
action; but however, to be ſure, it is not a- ſufficient 


ground for an attachment. And Lee J. ſaid, It hath been 


ſolemnly determined, that you muſt not only have an af- 
fidavit of tendring the ſhilling, but likewiſe of a tender of 
reaſonable charges, to ground an attachment. And the 


attachment was denied. Caf. Hardw. 313. Str. 1054. 


E. 146. 2. Chapman and Poynton. A witneſs was ſerved 
with a ſubpœna at Cheſter, to attend the fittings at Guild- 
hall, and two guineas were tendred by the perſon who 
ſerved it, and being objected to as too little, he declared 
he would give no more. The witneſs not coming up, an 
attachment was moved for; but on ſhewing cauſe was diſ- 
charged: the court ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 
more when he comes to the book; for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as for a con- 
tempt was new, and practiſed only in this court: the com- 
mon pleas not doing it to this day, but leaving the party to 
his remedy on the 5 El. c. o. and therefore they would 
not enter into any nice calculations of the expence, but 
confined their inquiry to the queſtion, whether.the non- 
attendance was thro* obſtinacy or not. Str. 1150. 

M. 22 G. 2. Bowles and Fohnſon. It was moved for an 
attachment againſt one Nrburgh, for not giving evidence 
at the aſſizes. He was ſubpcenaed, but had no offer to 
have his expences born; but came to the aſſizes, where 
money was-tendred to him for that purpoſe, but he refuſed 


to be ſworn. By Lee chief juſtice: Attachments are a new 


practice. I remember the firſt motion for them. It was 
then agreed, that the ſame reſtriftions ſhould be uſed in at- 
tachments as in actions on the 5 E/:z. one of which is, 
that a tender of expences ſhould be made at the ſervice of 


the ſubpcena. In this caſe, Yerburgh has not been ſub- 


pœnaed regularly, fo as to ſubje& him to the 5 £liz. In 
order to be ſubject to an attachment, you muſt ſhew him 
guilty of a contempt of this court. By Might juſtice: A 
perſon not properly ſubptenaed is to looked upon only as a 
ſtander- by; and it is no contempt of the court of N 3 

p 


bs; 2 
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for a ſtander- by to refuſe to be examined, much leſs is it a 
contempt of this court. And the attachment was de- 
nied. Black. Rep. 36. 

And, by the court, in the caſe of Hammond and Stewart, 
H. 8 G. the witneſſes ought to have a reaſonable time to 
put their affairs in order, that their attendance upon the 
court may be as little prejudice to themſelves as poſſible. 
Str. 510. | 

In criminal caſes, if a witneſs hath been bound over, 
and do not appear, he ſhall forfeit his recognizance. 


V. Of ' the manner of giving evidence. 


1. He who affirms the matter in iſſue, whether plaintiff Which party | 
or defendant, ought to begin to give evidence. Lit. 36. exgen 
2. The evidence both for and againſt a priſoner, ought xzyigence to be | 
be to be upon oath. upon oath, 7 
| And if a peer is produced as a witneſs, he ought to be : 
| ſworn 3 Keb. 61. 
Lord Prefton was committed by the court of quarter ſeſ- 
ſions, for refuſing to be ſworn to give evidence to the grand 
| jury on an indictment of high treaſon; and on his bein 
7 brought by habeas corpus into the king's bench, Holt, Ch. 5 
| ſaid, it was a great contempt, and that had he been there, 
he would have fined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1 Salk. 278. 
| But a quaker's affirmation, in all caſes not being cri- 
minal, ſhall be allowed as evidence, without an oath ; but 
in eriminal caſes his affirmation ſhall not be allowed. 7& 8 
V. c. 34. 
29. Ie is no ſatisfaction for a witneſs to ſay, that he Muſt be poſitive, 
| thinks or perſuades himſelf; and this for two reaſons ; by 
) te chief juſtice: 1. Becauſe the judge is to give abſolute 
ſentence, and ought to have more ground than thinking. 
| 2. Becauſe judges, as judges, are always to give judgment 
| ſecundum allegata et probata, notwithſtanding that private 


Z perſons think otherwiſe. Dyer. 53. 
4. The. court may indulge a priſoner in examining the Witneſſes maybe 
witneſſes apart, but he cannot demand it of right, St. Tr, examined apart, | 


V. 4 9 | h 
5. In caſes of life, no evidence is to be given againſt a wa mo 
priſoner, but in his preſence. 2 Haw. 428. ſoner's — 


| 6. In every iflue, the affirmative is to be proved. A Witneſſes cannet | 

— negative cannot regularly be proved; and therefore it is teſtify ancga- il 
ſufficient to deny what is affirmed, until it be proved; but | 
when the affirmative is proved, the other fide may conteſt 


| it with oppoſite proofs ; for this is not properly the way 
| 0 
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of a negative, but the proof of ſome propoſition total} 
inconſiſient with what is affirmed: as if the defendant be 
charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, or the like, Theory 
of Evid. 116, 117. { g 
But to this rule there is an exception of ſuch caſes, 
where the law preſumes the affirmative contained in the 
iſſue. Therefore, in an information againſt lord Hallifax 
for refuſing to deliver up the rolls of the auditor of the 
exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them; fora perſon ſhall be preſumed duly to execute his 
office, till the contrary appear. id. 117. 5 
A man ſhall not 7. A priſoner may not call witneſſes to difprove what his 
Alben. own witneſſes have ſworn. St. Tr. J. 2. 764, 792. 
mr += a \ 8. A witneſs ſhallnot be permitted to read his evidence, 
neſs mayread but he may look upon his notes to refreſh his memory, 
his evidence. St. Tr. J. 445. | _ 
When he may be 9+ A witneſs ſhall not be croſs. examined, till he has 
croſs examined. gone thro' the evidence for the party on whole fide he was 
produced. St. Tr. V. 2992, 
"77 10. It hath been admitted, that in order to ſhew a vari- 
ance in the evidence, a depoſition taken by a witneſs before 
a juſtice of the peace, may at the priſoner's deſire be read 
at the trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch depoſitions, and the 
evidence given in court. And for the fame reaſon it 
ſeems agreed, that where a witneſs at one trial , varies 
from his own evidence at another, in relation to the ſame 
matter, ſuch variance may alſo be given in evidence 
to invalidate his teſtimony at the ſecond trial. 2 Haw. 
O. KT | . . ; 
Which party — 1. The counſel of that party which doth begin to 
fall conclude., maintain the iſſue, ought to conclude. Tri. p. pats. 220. 


A. Subpcena to give evidence. 


EORGE the third, by the grace of God, of Great 
Britain, France, and Ireland, 4ing, defender of the 

faith, and fo forth, To A. B. C. D. and E. F. greeting- 
We command you, and every of you, that all buſineſs being laid 
qſade, aud all excuſes: whatſoever cegſing, you do in your proper 

_ perſons appear before our juſtices aſſigned to keep the peace in 


our county of = and alſo to hear and determine divers 
felonies, treſpaſſes, and other mijdemeanors in the ſaid county 
| com- 


4 
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committed, at the general quarter ſeſſwns of the peace, to be 
holden at in and for the ſaid county, on the —— 
day of at the hour of ten in the forenoon of the ſame day, 
to teſtify the truth, and give evidence on behalf of the inhabitants 
of the pariſh of ——— in the ſaid county, againſt A. O. in a 
caſe of baſtardy. And this you are in no wiſe to omit, nor any 
of you to omit, an pain of one hundred pounds. Witneſs Sir 

ames Lowther, baronet, the day of in the 


year of our reign. 
. 


Note; There may be four witneſſes put in one ſulpœna. 


A ſubpcena ticket. 


To Mr. A. W. 


virtue of his majeſly"s writ of ſubpœna to you directed, 
and herewith ſhewn to you, you are perſonally to be before 

his majeſty*s juſtices of the peace for the county of at the 
general quarter ſeſſuns of the peace to be holden for the ſaid 
county, at in the ſaid county, on the —— day of 
next, to teſtify the truth, and give evidence on behaif 
of the inhabitants of the pariſh of in the ſaid county, againſt 
A. O. in a caſe of baſlardy. And this you are not to omit, 
upen pain of one hundred pounds. Dated this day of 


m— in the year 


| By the court, 
C. 


B. Condition of a recognizance to appear and give 
evidence 


T HE condition of this recognizance is ſuch, that if the 
above-bound A. W. ſhall perſonally appear at the next 
general quarter ſeſſions of the peace to be holden at —— in and 
far the ſaid county, and then and there give ſuch evidence as he 
knoweth, upon a bill of indiftment to be exhibited by A. I. of 
— yeoman, to the grand jury, againſt A. O. late of — 
in the ſaid county, yeoman, for the felomouſly taking and carry- 
ing away the property o and in caſe the faid 
bill be found a true bill, then if the ſaid A. W. ſhall then and 
there give evidence to the jurors that ſhall paſs on the trial of the 
ſaid A. O. upon the ſaid bill of indiftment, and not 

thence without leave of the court, then this recognizance to be 
void, otherwiſe of force. 
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T* a felony is committed, and one is brought before a 
juſtice upon ſuſpicion thereof, and the juſtice finds 
upon examination that the priſoner is not guilty ; yet the 
juſtice ſhall not diſcharge him, but he muſt either be 
bailed or committed: for it is not fit that a man once ar- 
reſted and charged with felony, or ſuſpicion thereof, ſhould 
be delivered upon any man's diſcretion, without farther 
trial. Dalt. c. 164. 

In order to which bail or commitment, the examination 
and information of the parties muſt firſt be taken, accord- 
ing to the following ſtatutes : 

Two or more juſtices (1 Q.) or one of the ſaid juſlices, be- 
fore they bail a perſon apprehended for felony (if the offence is _ 
bailable) ſhall take his examination (A) and the information 
(B) of them that bring him, of the fat and circumſtances 
thereof, and the fame, or as much thereof 45 ſhall be material 
to prove the felony, ſhall put in writing ; which examination 
they ſpall certify (together with the bailment) at the next general 
gaol delivery, to be holden within the limits of thetr commiſſion. 
1&2P.&M.c. 13.1. 4. 

And they ſhall have power to bind by recognizance (C) all 
fuch as do declare any thing material to prove the offence, 10 
appear at the next general gael delivery, to be holden within the 
county where the trial ſhall be, then and there to give evidence 
againſt the party; and ſhall certify ſuch recognizance in like 
manner. ſ. 5. | 

And if they offend in any thing herein, they ſhall be fined by 
the juſtices of gaol delivery. id. 

In like manner, where the perſon is not bailed, but committed 
to ward, the juſtice or juſtices who commit him, ſhall before 
ſuch commitment, take the like examination and information, 
and ſhall put the ſame in writing within two days after the 
ſaid examination, and ſhall in like manner bind over the 


witneſſes; and certify the whole as above, 2& 3 P. & M. 
C. 10 


Shall take his examination] And in order thereunto, if by 
ſome reaſonable occaſion, the juſtice cannot at the return 
of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon, to 
detain in cuſtody the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 
And this detainer is juſtifiable by the conſtable or — 

other 
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other perſon, without ſhewing the particular cauſe for 
which he was to be examined, or any warrant in writing. 
t if. 585. | 

But the time of the detainer muſt be no longer than is 
necefiary for ſuch purpoſe; for which it is ſaid, that the 
ſpace of three days is a reaſonable time. 2 Haw. 119. 

The examination of the perſon accuſed, ought not to 
be upon oath. 1 H. H. 585. 

But if upon his examiflation he ſhall confeſs the matter, 
it ſhall not be amiſs that he ſubſcribe his name, or mark 
to it. Dalt. c. 164. 

Which examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be given in 
evidence againſt the party confeſſing, but not againſt 
others. 1 H. H. 585. 2 Haw. 429. 


Information of them that bring him] Or of other witneſſes, 
whom the juſtice may bring before him by his warrant (D) 
tor that purpoſe. 1 H. H. 586. Dalt. c. 164. £3 

And this information muſt be upon oath. Dalt. c. 164. 
1H. H. 586. ; £ 

And therefore if a quaker is witneſs, his affirmation 
muſt not be taken in this caſe ; for by the 7 8 V. 
c. 34. J. 36. it is provided, that no quaker ſhall be exa- 
mined for or againſt any perſon in any criminal cauſe, 
unleſs it be upon oath. | 

And the ſaid information being upon the trial ſworn to 
be truly taken, by the juſtice or his clerk, may be given in 


evidence againſt the priſoner, if the witneſſes be dead or not 


able to travel, 1 H. II. 586. 


Or as much thereaf as fhall be material to prove the felony] 
Yet it ſeemeth allo juſt and right, that the juſtices who 
take information againſt a felon, or perfon ſuſpected of 
felony, ſhould take and certify as well ſuch information, 


proof, and evidence, as goeth to the acquittal or clearing 


of the priſoner, as tuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is only 
to inform the king and his juſtices of the truth of the mat- 
ter. Dalt. c. 165. 


Shall certify at the next gas! delivery] And yet for petty 
larcenies, and ſmall felonies, the oftenders may be tricd ar 
the quarter ſeſſions, and the examinations and informations 
may be certified thither. Dalt, c. 164. 


To be holden within the limits of their commiſſion] And yet 
examinations taken by juſtices ol the peace in one coun- 
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ty, may be by them certified in another county, and 
there, read, and given in evidence againſt the prifoner. 


Dali. c. 164. 


To bind by recognizance] And upon refuſal may commit 
the perſon refuſing, 1 H. H. 586. RS 58 
And the parties grieved ought to be bound, not only to 
give evidence, but alſo to prefer a bill of indictment againft 


the priſoner. Dat. c. 164. 


A. Examinatian of a felon. 


Weſtmorland. HE examination of A. O. of —— 
yeoman, taken before me Henry Chay- 


tor, decor of laws, one of his majeſty's juſtices of the peace for 


the ſaid county [or, in the caſe of bail, — taken before us 
two of his majeſly*s juſtices of the peace for the ſaid county, and 
one of us of the quorum | the —— day of in the —— 
year of the reign of | 

The ſaid A. O. being charged 1405 me [or, vs] by A. J. 
of —— —— yeoman, with the felenious ſtealing out of the houje 
of the faid A. I. at on the the follow- 
ing goods, 10 wit of the value 9 he the ſaid A. O. 
upon his examination now taten before me [or, us] confeſſeth 
$h2t [or, denieth that / & | 


B. Information of à witnefs. 


yeoman, taken upon oath before me Jas 


before] 


C. Retognizance to give evidence. 


Weſtmorland. E it remembred, that en the ————— 

day of: in the — year of 
the reign of A. I. ff in the ſaid county, yes- 
man, did come before me Henry Chaytor, doctor of laws, one 
F the juſiices of cur ſaid lord the king, aſſigned to keep the peace 
in the ſaid county, and did acknowledge himfelf to owe to our ſaid 
lerd the king ten pounds of lawful money of Great Britain, an- 
der condition, that if he ſhall perſonally appear before the juſtices 
ef our ſaid lord the king, at the next general quarter ſeſſions of the 
peace \ or, gaol delivery] to be holden in and fer the ſaid county, 


then 
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Examination. 


then” and there to give evidence in behalf of our ſaid lurd the 


king, againſt A. O. late of — — who being attached, and 


ſupedted of felony, is now committed to the gaal of our ſaid lord 
"the king in the ſuid county, then this recognizance to be void, 
otherwiſe of force. 


Or thus, to prefer a bill of indictment, and give 
| evidence. 


Weſtmorland. E it remembred, that on the 
of in the —— year of the reign 

of A. I. ff — iu the ſaid county, yeoman, per- 
ſenally came before me Henry Chaytor, decor of laws, ong 
of the juſtices of our ſaid lord the king, aſſigned to keep the 
eace in the ſaid county, and acknowledged himſelf to ewe to our 
ſaid lord the king, the ſum of of good and lawful money 
„Great Britain, to be made and levied of his goods and chat- 
tels, lands and tenements, to the uſe of our ſaid lord the king, his 
heirs and ſucceſſers, if he the ſaid A. I. all fail in the cendi- 
tion indorſed. H.C 


day 


The condiiion of the within written recagnixance is ſuch, that 
whereas ene A. O. late of was this preſent day brought 
before the juſtice within mentioned by the within bounden A. I. 
and was by him charged with the felonious taking and carrying 
away of the goods of him the ſaid A. I. and there- 
upon was committed by the ſaid juſtice to the common gaol in and 
for the ſaid county : if therefore he the ſaid A. I. ſhall and do 
at the next general quarter ſeſſions of the peace [or, gaol delivery] 
to be holden in and for the ſaid county, prefer or caye te be pre- 


. ferred, one bill of indictment of the ſaid felony againſt the ſaid 


A. O. and ſhall then alſo give evidence there concerning the 
ſame, as well to the jurors, that ſhall then inquire of the ſaid 
felony, as aifo to them that ſhall paſs upon the trial of the ſaid 
A. O. that then the ſaid recognizance to be void, or elſe to ftand 
in full force for the king. | 


D. Warrant for a witneſs. 


Weſtmorland. ; To the conſtable of 


HERE AS oath hath been made before me 
one of his majeſty's juſtices of the peace in and for the 
faid county, by A. I. of ——— yeoman, that he the ſaid A. I. 


was 
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was lately robbed at and that he hath good cauſe to be- 
lieve that A. W. of is a material witneſs to prove by 
whom the faid robbery was committed : theſe are therefore to re- 
giure you to cauſe the ſaid A. I. forthwith to come before me, to 
give ſuch information and evidence as he knoweth concerning the 


faid offence, that ſuch further proceeding may be had therein, as 


to the law doth appertain. Given under my hand and ſeal at 
— i the ſaid county, the day of: . 


Here endeth the Finsr VorL v ME. 
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